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OBeANIZATION  OP  SUPREME  COTJET. 


[OoutltDtion,  article  8,  Motion  %J 
1 2.  The  Supreme  Court  shall  consist  of  a  chief  jua- 
tioe  and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank,  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments, denominated,  respectively,  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such  as- 
signment may  be  changed  by  him  from  time  to  time.  The 
associate  justices  shall  be  competent  to  sit  in  either  de- 
partment, and  may  interchange  with  each  other  by  agree- 
ment among  themselves,  or  as  ordered  by  the  chief  jus- 
tice. Each  of  the  departments  shall  have  the  power  to 
hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  buainess  in  either 
of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments,  and 
may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made  within 
thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment       Any 
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four  jufltioeB  may,  either  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
shall  become  final  until  the  expiration  of  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  ju29- 
tioe,  in  writing,  with  the  concurrence  of  two  associate  jus- 
tioes.  The  chief  justice  may  convene  the  court  in  Bank 
at  any  time,  and  shall  be  the  presiding  justice  of  the 
court  when  so  convened.  The  concurrence  of  four  jus- 
tices present  at  the  argument  shall  be  necessary  to  pro- 
nounce a  judgment  in  Bank ;  but  if  four  justices,  so  pres- 
ent, do  not  concur  in  a  judgment,  then  all  the  justices 
qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside  when  so  sitting,  but  the  jus- 
tice assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  case  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  court  is 
held,  or  his  inability  to  act,  the  associate  justices  shall 
select  one  of  their  own  number  to  perform  the  duties  and 
exercise  the  powers  of  the  chief  justice  during  such  absence 
or  inability  to  acL 
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[StatatM  1889,  pagt  18.] 

SacnoK  1.  The  Supreme  Court  of  the  State  of  Cali 
fomia  shall  immediately  upon  the  expiration  of  the 
term  of  oflBoe  of  the  present  Supreme  Court  Commis- 
sioners appoint  five  persons  of  legal  learning  and  per* 
sonal  worth  as  Commissioners  of  said  Court.  It  shall 
be  the  duty  of  said  Commissioners,  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  same 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 

The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies  ir 
said  Commission  shall  be  filled  in  like  mannet* 
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STATE   OF   OATJFORNIA. 


[No.  14620.    Department  One. — ^December  8»  1892.1 

i.   T.    GORMAN,    Respondent,  v.  THE  SOUTHERN 
PACIFIC  COMPANY,  Appellant, 

RAILnUM— -WlONOFDL     EJECTION     OF     PASSERaBBS— LlABlUTr     lOl 

Dauaobs. — If  a  passenger  upon  a  railroad  train  has  paid  his  fare, 
he  cannot  be  ejected  because  he  refuses  to  pay  a  second  time,  and  if 
he  is  ao  ejected,  the  company  will  be  liable  to  him  in  damages. 

Id. — Mistake  or  Ck>Ni)ucTOB  as  to  Non-paticent  of  Fabb. — It  is  na 
defense  to  an  action  by  a  passenger  against  a  railroad  company  for 
a  wToncfnl  expulsion  that  its  conductor  was  honestly  mistaken  in 
believing  that  the  passenger  had  not  paid  his  fare. 

Id. — ^Mkasubb  of  Damages — Injubt  to  Feelings. — ^Although  the 
measore  of  damages  in  an  ordinary  case  of  wrongful  expulsion  of  a 
passenger  from  a  railroad  train,  without  unnecessary  violence  or  in- 
sult, and  from  which  no  bodily  injury  results,  is  the  cost  of  a 
ticket  from  the  point  of  expulsion  to  the  passenger's  destination,  to- 
getlier  with  an  allowance  for  snch  damages  as  actually  result  from 
loss  of  time,  yet  when  the  expulsion  is  accompanied  by  undue  ^io- 
lence,  or  by  insult  and  abuse,  the  jury  is  authorised  to  consider  the 
injured  feelings  of  the  plaintlflE;  Uie  indignity  endured,  his  mental 
suffering,  the  humiliation  and  wounded  pride  which  one  in  his  con- 
dition in  life  and  standing  in  the  community  would  experience,  and 
to  award  liim  compensatory  damages  therefor. 

In. — ^Bbeach  of  Cabbieb's  Duty — ^Action  in  Tobt — Punitive  Dam- 
ages.— ^The  wrongful  expellinf  of  a  passenger  from  a  railroad  train 
is  a  breach  of  duty  on  the  part  of  the  carrier,  for  which  an  action 
in  tort  will  lie  to  recover  damages;  and  in  such  action  punitive  as 
well  as  actual  damages  are  recoverable,  if  the  circumstances  of  the 
particular  case  warrant  such  recovery. 

Id. — Wanton  Tbespass — Pbovince  of  Jubt — Excessive  Damages. — 

Where  a  trespass  is  committed  from  wanton  or  malicious  motives,  or  a 

reckless  disregard  of  the  rights  of  others,  or  under  circumstances  of 

great  hardship  and  oppression,  the  measure  and  amount   of  damages  are 
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matters  for  the  jury  alone ;  and  the  court  will  not  disturb  the  Terdlct 
on  tne  ground  that  the  damages  are  excessive,  unless  the  amount  of 
damages  is  so  disproportionate  to  the  injury  proved  as  to  make  it 
clear  that  the  jury,  in  rendering  the  verdict,  must  have  acted  under 
the  influence  of  passion  or  prejudice. 
Id. — ^Unnegessabt  Violence  Ain>  Insult  to  Passcnqeb — ^Daicaoib 
NOT  EiXCESSiVE. — ^A  verdict  of  five  hundred  dollars  damages  for  the 
wrongful  expulsion  of  a  passenger  from  a  railroad  train  cannot  be 
■aid  to  be  excessive,  where  it  appears  from  the  evidence  of  the  paa- 
•eager  that  the  conductor  used  unnecessary  violence  and  insult,  which 
caused  mental  suffering  and  humiliation  upon  the  part  of  the  pas- 
■enger. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion. 

James  C.  Martin,  and  A.  A.  Moore,  for  Appellant 

Punitive  damages  are  not  authorized  in  saeh  aa 
action  as  this,  but  the  measure  of  damages  is  oompensar 
tion  only  for  the  actual  damage.  {Tarbell  v.  Central  Par 
cific  R.  R.  Co.,  34  Cal.  617 ;  Beach  on  Railways,  pars.  890, 
891 ;  HwnUman  v.  Qreai  Western  R'y  Co.,  20  U.  C.  Q.  B. 
24;  Turner  v.  North  Beach  etc.  R.  R.  Co.,  34  Cal.  594.) 
Punitive  damages  can  only  be  awarded  against  a  railway 
carrier  for  wrongful  expulsion  when  the  action  is  founded 
m  tort.  {Head  v.  Georgia  Poo.  R'y  Co.,  79  Oa.  358; 
11  Am.  St.  Rep.  434.) 

Eli  R.  Chase,  John  L.  Chase,  sad  CJiase  A  Miller,  for 
Respondent 

The  plaintiff  was  clearly  entitled  to  exemplary  dam- 
ages, and  the  damages  given  were  not  excessive.  (Jones 
V.  Steamship  Cortes,  17  Cal.  487,  499;  79  Am.  Dec.  142; 
Indianapolis  etc.  R.  R.  Co.  v.  Mulligan,  50  Ind.  392.)  A 
verdict  should  not  be  disturbed  on  the  ground  of  excess- 
ive damages  unless  the  amount  is  so  excessive  as  to  indi- 
cate passion  or  prejudice.  (Taylor  v.  California  Stage 
Co.,  6  Cal.  230;  Weaver  v.  Page,  6  Cal.  685;  Aldrich  v.  Pal- 
mer, 24  Cal.  516,  517.) 
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Belcher,  C. — ^The  plaintiflf  brought  this  action  to 
recover  damages,  resulting  from  his  wrongful  expulsion 
from  a  railroad  train  owned  and  operated  by  the  defend- 
ant 

It  is  alleged  in  the  complaint  that  on  the  twenty-first 
day  of  May,  1890,  plaintiflf  was  desirous  of  being  con- 
veyed from  Antioch,  in  Contra  Costa  County,  to  Bethany, 
in  San  Joaquin  County,  upon  defendant's  railroad  train, 
and  that  he  paid  to  defendant's  agent  at  Antioch  the 
usual  fare  for  that  purpose,  and  received  in  return  a 
ticket  entitling  him  to  such  conveyance  on  the  regular 
passenger  train  running  between  the  two  places  named; 
that  he  got  aboard  the  train,  and  soon  after  leaving  An- 
tioch the  conductor  thereof  took  up  his  ticket,  and  there- 
after, and  before  reaching  Bethany,  to  which  place  the 
ticket  entitled  him  to  ride  upon  the  train,  forcibly  and 
with  violence  expelled  and  ejected  him  from  the  train, 
and  refused  him  the  privilege  of  riding  thereon  the  bal- 
ance of  the  distance  to  Bethany,  about  twenty  miles; 
that  he  sustained  damages  in  consequence  of  his  forcible 
and  violent  ejectment  from  the  train,  as  aforesaid,  in 
the  sum  of  ten  thousand  dollars,  for  which  he  asked  judg- 
ment 

The  answer  of  the  defendant  denied  that  plaintiflF  had 
any  ticket  or  was  forcibly  or  violently  ejected  from  the 
train;  admitted  that  he  boarded  the  train  at  the  place 
charged,  and  alleged  that  he  never  exhibited  or  showed 
a  ticket,  but,  to  the  contrary,  paid  his  fare  to  the  next 
station  from  Antioch,  and  thereafter  before  reaching 
Bethany,  upon  his  refusal  to  pay  further  fare,  he  was 
given  the  usual  and  necessary  time  to  present  his  ticket 
or  pay,  and  doing  neither,  was  requested  by  the  conduc- 
tor to  vacate  the  train  at  a  station  and  near  to  divers  dwell- 
ing-houses, and  he  that  he  did  so  vacate  while  the  train  was 
standing  still. 

The  case  was  tried  before  a  jury,  and  a  verdict  returned 
in  favor  of  the  plaintiff  for  five  hundred  dollars,  on  which 
judgment  was  entered. 
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The  defendant  appeals  from  the  judgment,  and  an  order 
denying  ita  motion  for  a  new  trial. 

The  principal  contention  on  the  part  of  the  appellant 
is,  that  the  case  was  not  one  in  which  exemplary  damages 
could  be  allowed,  and  that  the  damages  awarded  by  the 
jury  were  excessive. 

At  the  trial,  the  plaintiff  testified  that  he  bought  a 
ticket  and  got  on  the  train  at  Antioch,  as  stated  in  the 
complaint,  and  his  testimony  in  this  regard  was  con- 
firmed by  the  station  agent.  He  then  proceeded  as  fol- 
lows: "Soon  after  the  train  left,  the  conductor,  Mr. 
Nightingill,  asked  for  my  ticket,  and  I  gave  it  to  him. 
We  ran  to  the  next  station,  and  just  as  we  left,  the 
conductor  came  to  me  again — the  same  one — and  asked 
for  my  ticket.  I  said:  'I  gave  it  to  you  just  after  leav- 
ing Antioch.'  He  said  I  did  not,  and  that  I  must  pay 
my  fare  or  show  a  ticket,  or  get  off  the  train.  I  repeated 
that  I  had  paid  my  fare  once  by  buying  a  ticket,  which 
I  gave  to  him;  this  he  denied,  and  immediately  seized 
the  bell-rope  over  his  head  with  one  arm,  and  took  me 
by  the  collar  of  the  coat  with  the  other,  just  as  ycu 
would  grab  a  dog.  He  threw  me  up  in  this  way  against 
the  door,  and  pulled  me  out  to  the  platform,  and  shoved 
me  so  violently  down  that  when  1  got  about  two  steps 
down  I  says:  Tor  God's  sake,  don't  break  my  neck.'  He 
said,  'Get  oflp.'  ....  When   I   finally   left  the   train,   it 

had  not  fully  stopped When  the  conductor  took 

my  ticket,  he  put  it  in  his  pocket.  When  he  asked  me 
the  second  time  for  a  ticket  after  leaving  Brentwood,  T 
wanted  him  to  look  in  his  pocket  and  he  would  find  it 
as  proof,  but  he  would  not  give  time  to  consider  that 
matter  at  all,  but  took  me  violently,  and  all  of  a  sudden 
he  grabbed  me  by  the  coat-collar  and   lifted   me   up   oflF 

my  feet  and  shoved  me  before  him  out  of  the  door 

When  the  conductor  took  me  by  the  collar,  it  did  not 
hurt  me, — ^that  is,  it  did  not  hurt  me  physically.  T 
was  not  hurt,  except  that  it  hurt  ray  feelings  to  be  put 
oflf  in  the  presence  of  other  people  as  if  I  had  n't  paid 
my  fare/* 
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The  conductor  was  called  as  a  witness  by  the  defend- 
ant, and  testified  that  he  did  not  take  up  or  receive  any 
ticket  from  the  plaintiflf,  and  did  not  use  any  violence 
towards  him  or  seize  him  by  the  collar,  or  put  his  hand 
upon  him  at  all;  that  when  he  first  called  for  the  ticket 
plaintiff  said  he  wanted  to  go  to  Brentwood,  the  next 
station,  and  paid  his  fare  thereto,  thirty-five  cents,  by 
giving  to  witness  a  dollar  and  receiving  back  the  change; 
that  on  leaving  Brentwood,  witness  again  asked  plaintiff 
for  his  fare,  and  told  him  he  must  pay  his  fare,  show  a 
ticket,  or  get  off  the  train,  and  plaintiff  said,  "Stop  your 
train,  then,  and  I  will  get  off'';  and  that  he  stopped  the 
train  in  the  immediate  vicinity  of  the  station,  and  plaintiff 
stepped  off,  without  any  violence  and  without  being 
touched. 

In  rebuttfid,  the  plaintiff  testified:  ^1  did  not  say  to 
the  conductor,  after  leaving  Brentwood,  as  he  testified, 
to  stop  the  train  and  I  would  get  off,  nor  nothing  pur- 
porting to  convey  that  idea.  I  did  not  get  off  volunta- 
rily  from  the  train;  there  would  be  no  object  in  my 
getting  off.  I  did  not  give  him  a  dollar  for  my  fare 
from  Antioch  to  Brentwood,  and  he  did  not  give  me  any 
ehange  back ;  we  never  had  one  word  from  the  time  he  took 
my  ticket  until  we  passed  Brentwood/' 

It  clearly  appears  from  the  verdict  that  the  jurors  be- 
lieved the  plaintiff,  and  not  the  conductor,  and  it  must 
therefore  be  assumed  that  the  plaintiff  was  ejected  from 
the  train  in  the  manner  and  under  the  circumstances  stated 
by  him.  But  assuming  this  to  be  so,  it  is  still  claimed 
for  appellant  that  plaintiff  was  entitled  to  recover  only 
his  actual  damage,  and  that  the  amount  allowed  was  en- 
tirely  excessive. 

If  a  passenger  refuses  to  pay  his  fare  or  to  exhibit  or 
surrender  his  ticket  when  reasonably  requested  so  to  do, 
the  conductor  may  put  him  and  his  baggage  out  of  the 
car,  using  no  unnecessary  force,  at  any  usual  stopping- 
place,  or  near  any  dwelling-house,  on  stopping  the  train. 
(Civ.  Code,  sec.  487.)  But  if  a  passenger  has  once  paid 
hifs  fare,  he  cannot  be  ejected  because  he  refuses  to  pay 
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a  second  time,  and  if  he  is  so  ejected,  the  company  will 
be  liable  to  him  in  damages.  (Beach  on  Railways,  sec 
881.)  And  it  will  be  no  defense  to  an  action  against  the 
company  for  a  wrongful  expulsion  that  its  conductor  was 
honestly  mistaken.  {Quigley  v.  Central  Pacific  R.  R.  Co., 
11  Nev.  350;  21  Am.  Rep.  767;  Hamilton  y.  Third  Avenue 
R.  R.  Co.,  53  N.  Y.  25.) 

The  measure  of  damages  in  an  ordinary  case  of 
wrongful  expulsion,  without  unnecessary  violence  or  in- 
suit,  and  from  which  no  bodily  injury  results,  is  the 
cost  of  a  ticket  from  the  point  of  expulsion  to  the  pas- 
senger's destination,  together  with  an  allowance  for  such 
damages  as  actually  result  from  loss  of  time.  But  when 
the  expulsion  is  accompanied  by  undue  violence,  or  by 
insiilt  and  abuse,  the  jury  is  authorized  to  consider  the 
injured  feelings  of  the  plaintiff,  the  indignity  endured, 
his  mental  suffering,  the  humiliation  and  wounded  pride 
which  one  in  his  condition  in  life  and  standing  in  the  com- 
munity would  experience,  and  to  award  him  compensatory 
damages  therefor.  (Beach  on  Railways,  sees.  890,  891,  and 
oases  cited.) 

When  a  passenger  is  wrongfully  expelled  from  a  traini 
it  is  a  breach  of  duty  on  the  part  of  the  carrier,  and  an 
action  in  tort  will  lie  to  recover  damages.  (Redfield  on 
Carriers,  sec.  422;  Beach  on  Railways,  sec.  887;  Head  v. 
Georgia  Pacific  R'y  Co.,  79  Ga.  368;  11  Am.  St.  Rep. 
434.)  In  the  case  last  cited,  it  was  held  that  (we  quote 
from  the  tyUabut)  ''an  action  on  the  case  by  a  paasen- 
ger  against  a  railway  company  for  wrongfully  expelling 
him  from  a  train  with  force  and  violence,  though  the 
declaration  allege  a  contract  for  carriage,  is  not  for 
breach  of  the  contract,  but  for  a  tort  by  breach  of  duty, 
and  punitive  as  well  as  actual  damages  are  recoverable, 
if  the  ciroomatances  of  the  particular  case  warrant  aoeh 
recovery." 

The  CSvil  CTode,  section  8294,  provides:  'In  any  ac- 
tion for  the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty  of  oppres- 
sion, fraud,  or  malice,  actual  or  presumed,  the  jury,  in 
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addition  to  the  actual  damages^  may  give  damages  for 
the  sake  of  example,  and  by  way  of  punishing  the  de- 
fendant." 

Here  the  action  was  clearly  in  tort  for  breach  of  duty, 
and  under  the  section  of  the  code  quoted,  the  jury  was 
authorized  to  give  exemplary  damages,  if,  in  expelling 
the  plaintiff,  the  defendant  was  guilty  of  oppression,  fraud, 
or  violence,  actual  or  presumed. 

The  question  then  is,  Can  it  be  said,  in  view  of  the  facts 
proved  and  the  well-settled  rules  of  law  above  stated,  that 
the  damages  were  so  excessive  as  to  justify  the  court  in 
disturbing  the  verdict  on  that  ground? 

^'The  rule  is  well  settled,  that  where  a  trespass  is  com- 
mitted from  wanton  or  malicious  motives,  or  a  reckless 
disregard  of  the  rights  of  others,  or  under  circumstances  of 
great  hardship  and  oppression,  the  measure  and  amount 
of  damages  are  matters  for  the  jury  alone.  In  such  cases 
courts  will  not  disturb  the  verdict  on  the  groimd  that  the 
damages  are  excessive,  unless  the  amount  of  damages  is  so 
disproportionate  to  the  injury  proved  as  to  make  it  clear 
that  the  jury,  in  rendering  the  verdict,  must  have  acted 
under  the  influence  of  passion  or  prejudice.'*  (Russell  v. 
Dennison,  45  Cal.  337.) 

We  see  nothing  in  this  case  to  indicate  that  the  jury 
acted  imder  the  influence  of  passion  or  prejudice,  and  in 
our  opinion,  the  verdict  cannot  be  disturbed  on  the  ground 
that  the  damages  were  excessive. 

It  is  also  contended  for  appellant  that  the  court  erred 
in  giving  certain  instructions  and  in  refusing  to  give  other 
instructions  to  the  jury. 

The  instructions  given  stated  the  law  of  the  case  fully 
and  fairly,  and  we  think  correctly.  The  corrections 
refused  were  asked  upon  the  theory  that  the  plaintiff 
could  in  no  event  recover  more  than  his  actual  damages, 
and  that  such  damages  could  not  exceed  the  cost  of  a 
ticket  from  the  point  where  he  was  expelled  to  the  point 
of  his  destination,  together  with  a  reasonable  allowance  for 
his  loss  of  time. 

We  see  no  prejudicial  error  in  I3ie  action  of  the  coozt 
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upon  the  instraotionfl  ^ven  and  refused,  and  in  our 
opinion,  the  judgment  and  order  appealed  from  should 
be  affirmed. 

Vakgldef^  C.|  and  Tskflb^  0.,  oonouned. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  are  affirmed. 

Patbbson^  J.,  Habbisoii,  J.,  QAaOVTTK  i* 
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THE  PACIFIO  PAVING  COMPANY,  Respondent,  i^ 

JAMES  R.  BOLTON  bt  al..  Appellants. 

Stbcbt  AssESsifEKT— Fobbglosttiis  or  liixN— OBDm  lOB  Wonc— 
Pleading — JuBisDionoNAL  Faots — Obdeb  Duly  Given  and  MAO& 
—An  allegation,  in  a  complaint  in  an  action  to  foredoee  the  lien  of  a 
■treet  assessment,  that  the  city  council,  deeming  it  necessary,  *'duly 
gave  and  made  its  determination  to  order  the  work  done,''  is  a  state- 
ment in  legal  effect  that  everything  necessary  to  be  done  to  give  the 
order  validity  had  been  done,  and  the  complaint  need  not  set  forth 
Che  steps  required  by  the  statute  to  give  the  city  council  Jurisdiction 
to  order  the  work  done. 

Appeal — Diminution  ot  Reoobd— Substituteor  or  BzEGxnx>B8 — 
Certified  Goft  of  Obdeb. — An  objection  that  the  record  upon  appeal 
does  not  show  that  the  executors  of  a  deceased  defendant  were  sub- 
stituted in  his  place  is  obviated  by  the  filing  In  this  court  of  a  certi- 
fied copy  of  the  order  of  substitution. 

Appeal  from  a  judgment  of  the  Superior  Ckmrt  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

/•  M.  Wood,  for  Appellants. 

Otto  twn  Suden,  for  Respondent 

Patbrson,  J. — This  is  an  action  to  foreclose  the  lien 
of  a  street  assessment.  The  only  question  presented  on 
appeal  is  as  to  the  efficiency  of  the  allegations  of  the 
oomplaini 
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Appellant  contends  that  the  complaint  is  insufScient, 
because  it  is  not  alleged  that  before  ordering  the  work 
done  the  council  passed  a  resolution  of  intention  so  to 
do,  or  that  the  superintendent  posted  or  published  the 
notice  required  by  section  3  of  the  act  under  which  the 
work  was  done.  The  complaint,  however,  alleges  that 
"on  the  twenty-fourth  day  of  July,  1888,  the  city  coun- 
cil of  the  city  and  county  of  San  Francisco,  deeming 
it  necessary,  duly  gave  and  made  its  determination  to 
order  the  work  done,"  and  this  we  think,  although  not 
clearly  expressed,  is  sufficient.  The  act  provides  (sec- 
tion 3)  that  "at  the  expiration  of  ten  days  after  the 
expiration  of  the  time  of  the  publication,  and  at  the  ex- 
piration of  fifteen  days  after  the  posting  of  any  reso- 
lution of  intention,  if  no  written  objection  to  the  work 
therein  described  has  been  delivered,  as  aforesaid,  by 
the  owners  of  one  half  or  more  of  the  frontage  of  the 
property  fronting  on  said  work  or  improvement,  the 
city  council  shall  be  deemed  to  have  acquired  jurisdic- 
tion to  order  any  work  to  be  done."  Our  code  provides 
that  "in  pleading  a  judgment  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state 
the  facts  conferring  jurisdiction,  but  such  judgment  or 
determination  may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction."  (Code  Civ.  Proc,  sec.  456.)  The  board 
had  no  jurisdiction  to  proceed  until  the  steps  required 
by  the  statute  were  taken.  When  the  requirements  of 
the  statute  were  complied  with,  the  board  acquired  ju- 
risdiction to  make  the  order  providing  for  the  work.  An 
allegation  that  such  order  was  duly  given  and  made  is  a 
statement  in  legal  effect  that  everything  necessary  to  be 
done  to  give  the  order  validity  has  been  done.  (Hira- 
melman  v.  Danos,  35  Cal.  448;  Los  Angeles  v.  Waldron, 
65Cal.  284.) 

There  are  some  minor  points  made  in  appellants' 
opening  brief,  but  we  do  not  think  they  require  special 
notice.     The    objection    that    tlie    record   does    not   show 
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that  the  executors  of  Bolton  were  substituted  in  his  place 
has  been  obviated  by  the  filing  in  this  court  of  a  certified 
copy  of  the  order  of  substitution. 
Judgment  affirmed. 

Harrison,  J.,  and  Gabouttb^  J.,  oonourred. 

Hearing  in  Bank  denied. 


[No.  14144.    Department  One.— December  10,  1892.] 

a   A.   BARKER   bt   al.,    Appbllants,   v.   JOHN   P. 

DOHERTY  BT  AL.,  Respondbnts. 

▼om  BuiLDnro  Contract — FAn^mae  to  Record  Spbcihoations. — ^A 
contract  for  the  erection  of  a  building  is  void,  if  the  plans  and  sped* 
flcations  for  the  building  are  made  a  part  of  the  contract,  and  are 
not  filed  in  the  recorder's  office. 

Id. — ^FoRBCLosTniB  of  MECHAino'B  Lien — Bvidbnok— Test  of  Goicflb- 
TION  OF  BuiLDiNO. — ^A  Contract  for  the  erection  of  a  building,  al* 
though  void  because  of  a  failure  of  recordation,  is  nevertheless  admis- 
sible as  evidence,  in  an  action  to  foreclose  a  mechanic's  lien  upon  the 
building,  to  determine  the  character  of  the  building  to  be  erected, 
and  thereby  to  furnish  the  test  by  which  it  could  be  known  when  the 
building  was  completed* 

Appbal  from  an  order  of  the  Superior  Court  of  the  city 
and  county  of  San  Franoisco  denying  a  new  triaL 

The  facts  aie  stated  in  the  opinion  of  the  court 

WitUam  H.  Jordan,  for  Appellants. 

Charles  F.  Hanlan,  for  Respondents. 

Oabouttb,  J. — ^Action  brought  to  foreclose  certain 
mechanics'  liens.  The  court  found  that  they  were  pre- 
maturely filed,  and  rendered  judgment  for  respondents. 
The  plans  and  specifications  were  made  a  part  of  the  con- 
tract, and  were  not  filed  in  the  recorder's  office;  hence 
the  contract  was  void.  (Willamette  Go.  v.  College  Co., 
94  Cal.  229 ;  Yancy  v.  Morton,  94  Cal.  558.) 
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Appellants  were  material-men,  and  the  only  question 
involved  in  this  appeal  is,  Were  the  liens  filed  prema- 
turely? And  that  question  is  answered  by  a  determina- 
tion as  to  the  time  when  the  building  was  completed. 
The  court  found  that  the  building  was  completed  by  the 
owner  (the  contractor  having  decamped)  November  30, 
1886,  according  to  the  plans  and  specifications  contained 
in  the  contract.  There  is  evidence  showing  that  a  ten- 
ant of  the  owner  had  some  possession  of  a  portion  of 
the  building  in  the  preceding  month  of  September,  but 
as  these  liens  were  filed  and  actions  brought  prior  to 
ihe  amendment  of  the  code  declaring  occupation  by  the 
owner  to  be  conclusive  evidence  of  completion,  that  fact 
is  only  material  as  a  circumstance  tending  to  show  the  true 
date  of  completion. 

In  referring  to  the  finding  of  fact  made  by  the  court 
as  to  the  date  of  completion  of  the  building,  appellants, 
in  their  opening  brief,  say:  "It  is  evident  from  the  lan- 
guage of  this  finding  that  the  court  had  in  mind  as  a 
standard  of  completion  the  requirements  of  the  contract, 
and  had  there  been  a  valid  contract  between  the  parties, 
this  finding  would  undoubtedly  have  been  correct.  In 
the  absence  of  such  contract,  however,  no  such  standard 
can  be  used,  and  it  was  the  duty  of  the  court  to  deter- 
mine the  fact  of  completion  without  reference  to  the  re- 
quirements of  any  contract.  Was  it  substantially  done? 
Had  a  structure  reasonably  well  adapted  to  the  use  for 
which  it  was  designed  been  erected?"  Appellants  have 
placed  before  us  no  authority  supporting  the  rule  upon 
which  they  insist,  neither  can  it  be  supported  upon 
principle. 

Section  1188  of  the  Code  of  Civil  Procedure  provides 
inter  alia  that  if  the  contract  is  not  filed  in  the  ofiice  of 
the  county  recorder  of  the  county  where  the  property 
is  situated,  it  "shall  be  wholly  void,  and  no  recovery 
shall  be  had  thereon."  Under  this  provision  of  law,  the 
contract  in  this  case  being  void  by  reason  of  failure  of 
recordation,  appellants  insist  that  the  test  of  completion 
must  be  determined  otherwise  than  by  an  inspection  of 
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the  oontracty  and  that  the  character  of  building  erected 
by  the  contractor  is  not  required  in  any  sense  to  fill  the 
measure  called  for  by  the  terms  of  the  contract. 

In  Kellogg  v.  Howes,  81  Cal.  170,  and  in  WillameUe  Co. 
V.  College  Co.,  94  Cal.  229,  this  provision  of  the  code  was 
a  subject  of  review,  and  those  cases  decided  that  the 
contract  was  void  as  forming  the  basis  of  a  recovery,  and 
no  legal  liability  could  be  created  by  any  of  its  provis- 
ions. This  would  seem  to  be  apparent  from  a  cursory 
reading  of  the  provision  itself.  It  was  never  intended 
to  hold  in  those  cases  that  the  writing  could  not  be  used 
as  evidence  to  determine  the  character  of  the  building 
to  be  erected,  and  thereby  to  furnish  the  test  by  which 
it  could  be  known  when  the  building  was  completed. 
Such  is  evident  from  the  fact  that  in  those  cases  the  test 
of  completion  of  the  buildings  was  furnished  by  an  in- 
spection of  the  very  contracts  which  were  held  to  be 
"wholly  void."  Any  other  interpretation  of  this  provis- 
ion of  the  statute  would  lead  to  inextricable  confusion, 
and  practically  nullify  the  entire  section. 

It  is  sufficiently  difficult  at  the  present  time  for  lien 
daimants  to  determine  the  true  date  at  which  they 
should  ffle  their  notice  of  liens,  but  if  the  contract  as  to 
the  character  of  building  to  be  erected  is  not  to  furnish 
a  test  of  completion,  then  no  test  is  known  to  the  law,  and 
the  difficulties  in  their  way  would  be  absolutely  insur- 
mountable. 

Appellants'  rule  of  construction  would  compel  an 
owner  to  pay  for  the  erection  of  a  stone  or  brick  build- 
ing when  the  contract  called  for  a  wooden  building;  or 
require  him  to  pay  for  a  building  consisting  of  two  sto- 
ries and  a  basement  when  his  contract  called  for  three 
stories  without  a  basement.  In  other  words,  the  con- 
toictor  would  be  practically  free  to  erect  such  a  building 
as  his  fancy  miRlit  dictate.    This  cannot  be  the  law. 

Let  the  order  denying  a  new  trial  be  affirmed. 

Patbbson,  J.,  and  Harrison,  J.,  concurred. 
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[No.  19040.     Department  One.-— December  12;  18Q9L] 

CITY  OP  LOS  ANGELES,  Appellant,  v.  ALICSB  DE- 
HAIL  ST  AL.,  Respondents. 

OiTT  or  Los  Afoklbs — ^Widbniko  ot  Stsbbp— Intaud  Obdinakob— 
Unadthobized  Acts  of  Coicmissionebs— Oondeicnatiok  ov  Laivd. 
—The  ordinance  of  the  dty  of  Los  Anseles,  adopted  Jul/  8,  1888, 
for  the  widening  of  First  Street  in  that  dty,  did  not  confer  npon  the 
dty  any  Jurisdiction  to  make  the  Improvement  contemplated  thereby, 
•r  ;.othorize  the  oommisaionerB  appointed  thereonder  to  determine  the 
aaonnt  of  money  which  the  owners  of  land  to  be  taken  should  accept 
for  Its  conveyance  to  the  city,  and  the  owners  cannot  be  compelled 
to  aooept  that  amount  or  make  a  conveyance  of  thdr  land;  and  the 
oidinanoe  cannot  be  used  as  the  basis  of  any  action  for  coademiatlOB 
•c  land  souffht  ts  be  induded  in  the  improvemsnt. 

Appeal  from  m  judgment  of  the  Superior  Court  of  Lo8 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  eouri 

C.  MeFarland,  for  Appellant 

/.  H.  Magoffey,  Amicus  Curim. 

J.  L.  Mv/rphy,  and  Chapman  &  Hendfiek,  for  Baspond- 
enti. 

The  Court. — ^Action  to  appropriate  to  the  use  of  the 
plaintiff  as  a  public  street  certain  lands  of  the  defendants 
under  proceedings  taken  by  virtue  of  the  act  of  March  6, 
1889.    (Stats.  1889,  p.  70.) 

The  complaint  sets  forth  an  ordinance  for  the  widen- 
ing of  First  Street  from  Los  Angeles  Street  to  Alameda 
Street,  adopted  by  the  plaintiff  July  8,  1889,  and  also 
the  various  steps  taken  by  the  municipality  under  that 
ordinance;  and  alleges  that  a  portion  of  the  land  required 
for  the  widening  of  the  street  is  the  property  of  the  de- 
fendant Alice  Dehail,  and  that  the  commissioners  ap- 
pointed under  said  ordinance  have  determined  that  she 
will  be  damaged  by  said  improvement  in  the  sum  of 
$3J18.50;  that  this  amount  of  money  has  been  tendered 
to  her,  with  m  request  that  jhe  execute  a  deed  for  said 
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land  to  the  city,  and  that  she  has  refused  to  accept  the 
money  or  make  the  deed;  and  prays  judgment  for  the 
condemnation  of  said  land  upon  the  payment  to  the  de- 
fendantSy  or  into  court  for  their  benefit,  of  the  amount 
of  compensation  therefor  to  which  they  are  entitled.  A 
demurrer  to  this  complaint  was  sustained,  and  from  the 
judgment  rendered  thereon  in  favor  of  the  defendants  the 
plaintiff  has  appealed. 

In  DeJiail  v.  Morford,  95  Cal.  457,  it  was  held  that  the 
ordinance  under  which  these  proceedings  were  taken 
did  not  confer  upon  the  city  any  jurisdiction  to  make 
the  improvement  contemplated  thereby;  and  it  is  very 
evident  that  if  the  ordinance  was  insufficient  to  give  to 
the  city  any  jurisdiction  to  make  the  improvement,  the 
commissioners  appointed  under  that  ordinance  would 
have  no  authority  to  determine  the  amount  of  money 
which  the  owners  of  the  land  to  be  taken  should  accept 
for  its  conveyance  to  the  city,  and  that  the  owners  can- 
not be  compelled  to  accept  that  amount,  or  to  make  a  con- 
veyance of  their  land. 

This  action  cannot  be  upheld  as  a  proceeding  to  con- 
demn the  land  in  question  under  the  power  of  eminent 
domain,  or  by  virtue  of  the  provisions  of  section  18  of 
the  act  of  March  6,  1889.  Before  such  proceedings  can 
be  instituted,  it  is  necessary  that  the  municipality  shall 
have  passed  a  valid  ordinance  for  the  widening  of  the 
street.  As  the  ordinance  in  question  conferred  no  au- 
thority to  make  the  improvement,  it  cannot  be  used  as 
the  basis  of  any  action  for  condemnation  of  the  land  sought 
to  be  included  in  the  improvement 

The  judgment  is  affirmed. 
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[No.  14894.    Dq^artment  Two^-Deembw  11;  18B2.] 
HELENA  GUMPEL  (A.  C.  FREESE,  Substttutbd),  Rb- 
8P0VDBNT,  V.  O.  CASTAGNETTO  ar  ux.,  AppBLLinrrs. 

AmuL— Obubi  Rdt7bzn«  Niw  Thal— Nomn  FnxD  too  LAts— 
I>iBiaBaAi<— Affxbicaiiob  or  Obdkb.-*A  motloii  to  dltmiH  an  appeal 
fvom  an  ordar  denyinc  a  motion  for  a  naw  trialt  vpon  tha  fioond  that 
tba  notice  of  motion  for  a  new  trial  waa  not  given  in  time»  is  not 
proper  practice.  In  auch  a  caae,  the  objection  to  tlie  notice  of  motion 
la  a  propar  matter  for  conaideratlon  on  the  hearinc  of  the  appeal,  and 
if  tba  notice  haa  not  been  filed  in  time,  and  the  record  shows  that  ob- 
jection is  properly  made  thereto,  and  not  waived,  the  order  denying 
tiie  now  trial  will  be  affirmed  without  looking  further  into  the  rec- 
ord. 

Niw  TBEa]i-*Nonoi  of  Dbgibion — ^Timb  fob  Nonos  of  Intbntion.>- 
A  notice,  "^that  a  decree,  a  copy  of  which  is  herewith  served  upon  yci. 
haa  been  this  day  entered  in  the  action  In  accordance  with  the  decision 
rendered**  by  tiie  court  upon  a  previous  date,  giving  the  substance  of 
the  decree,  la  a  sufficient  notice  of  the  decision,  under  sf:«tion  659  of 
tiie  CMe  of  CHvll  Procedure,  and  the  notice  of  intention  to  move  for 
a  new  trial  moat  be  served  and  filed  within  ten  days  thereafter,  if 
the  time  therefor  is  not  extended. 

MOBTOAOK  BT   DXBD   ABSOLUTE — ^AOTION     TO     COMPEL    RbOOXTYBTAKCB 

X7P0H  Patxxnt—Plsading — SuFFiODENCT  OF  CoKFLAiNT. — A  Com- 
plaint which  seeka  to  procure  a  decree  compelling  the  defendants  to 
reoonvey  to  the  plaintiff  a  certain  dty  lot  formerly  conveyed  by  plaii^ 
tiff  to  tiie  defendants  by  a  deed  absolute  in  form,  and  which  alleges 
diat  die  plaintiff  understood  that  the  conveyance  waa  given  aa  seeor- 
Ity  for  a  eertaln  sum  of  money,  and  that  she  '^ever  Intended  to  make 
or  axeeota  a  conveyance  absolute  to  defendants,  or  to  either  of  tiiamt 
but  waa  led  to  believe  by  them  that  such  paper,  purporting  to  be  a 
deed  as  aforesaid,  was  simply  a  mortgage  to  secure  the  said  payment,** 
la  Buffident  to  support  a  decree  adjudging  that  tha  conveyanoa  waa 
made  to  defendants  as  security  for  certain  monaya,  and  that  defend- 
ants reoonvey  tiie  same  upon  the  payment  of  the  money  due. 
Id. — ^Dbcbeb  fob  Paticbnt  BETOifD  Amount  Afkbbbd. — ^The  fact  tliat 
the  Judgment  compels  the  plaintiff  to  pay  to  defendants  more  than  tiie 
amount  named  in  the  complaint  aa  the  sum  secured  la  matter  of  whl^ 
tba  dafandants  cannot  complain  upon  appeaL 

Appsal  from  m  judgment  of  the  Superior  Gourt  of  the 
eity  and  county  of  San  Franciaoo,  and  from  an  order  danj^ 
ing  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  eouil 

Oearge  D.  Collin$,  for  Appellants. 

H.  H.  Lawenthal,  for  Respondent 

/.  D.  Sullivan,  for  Substituted  Respondenis. 
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McParland,  J. — Judgment  went  in  the  trial  court 
for  plaintiflF,  and  defendants  appeal  from  the  judgment, 
and  from  an  order  denying  a  new  trial. 

Respondent  objects  to  the  consideration  of  the  points 
made  by  appellants  on  their  appeal  from  the  order  de- 
nying the  motion  for  a  new  trial,  and  moves  to  dismiss 
said  appeal,  upon  the  ground  that  the  notice  of  motion 
for  a  new  trial  was  not  given  in  time.  The  motion  to 
dismiss,  in  such  case,  has  been  held  not  to  be  proper 
practice;  but  the  objection  to  the  notice  of  motion  is 
a  proper  matter  for  consideration  on  the  hearing  of 
the  appeal.  (Bamhart  v.  Fulkerth,  92  Cal.  155.)  Aa  was 
said  in  Quivey  v.  Gambert,  32  Cal.  309:  "If  the  notice 
and  statement,  or  either  of  them,  is  not  filed  in  time,  he 
[respondent]  may  safely  rely  upon  such  facts  as  fatal  to 
the  motion  when  brought  to  a  hearing."  Where  the  no- 
tice of  motion  has  not  been  filed  in  time,  and  respondent 
presents  his  objection  to  it  at  the  proper  time  and  in  the 
proper  manner,  an  order  denying  the  new  trial  will  be 
affirmed  here  without  looking  further  into  the  record. 

Appellants  contend  that  in  the  case  at  bar  respondent 
did  not  properly  present  and  preserve  her  objection  to 
the  notice;  but  we  think  otherwise.  The  decree  waa 
entered  January  29,  1890;  it  refers  to  a  decision  ren 
dered  December  9,  1889,  but  as  findings  were  waived 
and  none  made,  the  reference  must  have  been  to  some 
oral  statement  of  the  judge  of  what  the  judgment  would 
be.  On  the  day  of  the  rendition  of  the  decree,  the  at- 
torney of  plaintifiF  served  on  attorney  for  defendants  the 
following  notice:  "You  will  please  take  notice  that  a 
decree,  a  copy  of  which  is  herewith  served  upon  you, 
has  been  this  day  entered  in  this  action,  in  accordance 
with  the  decision  rendered  by  the  above  court  on  the 
ninth  day  of  December,  1889,  that  defendants  reconvey 
the  premises,"  etc.,  giving  the  substance  of  the  decree. 
This  was  a  sufficient  notice  under  section  659  of  the 
Code  of  Civil  Procedure.  More  than  ten  days  thereafter, 
on  February  12,  1890,  defendant  sen-ed  on  plaintiff  a 
notice  of  inte'^tion  to  move  for  a  new  trial;  and  the  bill 
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of  exceptiona  shows  affirmatively  "that  previous  to 
said  twelfth  day  of  February,  1890,  the  time  to  serve 
and  file  a  notice  of  intention  to  move  for  a  new  trial  in 
this  action  had  not  been  extended  by  an  order  of  the 
court,  or  otherwise."  Counsel  for  plaintiff  accepted  ser- 
vice of  the  notice  with  this  reservation:  "Eeserving  the 
objection  that  the  within  notice  is  not  served  within  the 
time  allowed  by  law."  The  bill  of  exceptions  further 
shows  as  follows:  "That  thereafter,  and  before  the  setUe- 
ment  of  the  foregoing  bill  of  exceptions,  and  at  the  time 
of  presenting  her  amendments  thereto,  the  plaintiff  ob- 
jected to  the  settiement  of  said  bill  of  exceptions  on  the 
following  grounds:  1.  That  the  notice  of  intention  to 
move  for  a  new  trial  served  and  filed  in  this  action  was 
not  served  and  filed,  or  either,  within  the  time  allowed 
by  law;  2.  That  the  defendants  did  not  prepare  and 
serve  their  bill  of  exceptions,  to  be  used  upon  the  hear- 
ing of  said  motion,  within  the  time  allowed  by  law;  that 
the  court  overruled  the  objections  aforesaid  to  said  bill 
of  exceptions,  and  to  the  settlement  thereof,  and  allowed 
the  same,  to  which  ruling  plaintiff  excepted."  And  it  is 
difficult  to  imagine  what  more  plaintiff  could  have  done 
to  preserve  her  rights  in  the  premises.  The  cases  cited 
by  appellant  merely  hold  that  if  a  party  desires  to  take 
advantage  of  the  failure  of  his  opponent  to  give  notice 
of  a  motion  for  a  new  trial  in  time,  he  must  not  indulge 
in  acts  or  omissions  which  will  amount  to  a  waiver  of 
that  advantage;  and  that  if  he  ffie  amendments  to  a 
statement  or  bill  of  exceptions,  and  proceeds  to  its  settle- 
ment without  protest,  it  will  be  presimied,  either  that  the 
time  for  giving  the  notice  had  been  properly  extended, 
or  that  objection  on  that  score  had  been  waived.  But 
DO  case  can  be  found  where  such  presumption  has 
been  indulged  upon  a  state  of  facts  like  that  presented 
by  the  record  in  the  case  at  bar.  It  does  not  appear 
upon  what  ground  the  court  below  denied  the  motion 
for  a  new  trial.  It  may  be  that  it  was  denied  upon  the 
objection  to  the  notice;  and  that  the  trial  judge  never- 
iheless  settled  the  bill  of  exceptions  in  accordance  with 
XCVIl  Cal.— 2 
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certain  intimationB  of  this  court  that  such  is  the  better 
practice,  so  that  the  whole  matter  may  be  reviewed  on 
one  appeal,  and  a  writ  of  mandate  or  other  independent 
proceeding  or  appeal  avoided.  (See  Quivey  v.  Oambert, 
82  Cal.  809.)  At  all  events,  the  order  denying  the  mo- 
tion for  m  new  trial  must  be  affirmed,  for  the  reasons  above 
given. 

2.  The  only  other  question  is,  Does  the  complaint 
warrant  the  decree?  and  we  think  that  it  does.  The 
purpose  of  the  complaint  is  to  procure  a  decree  compel- 
ling defendants  to  reconvey  to  plaintiff  a  certain  city 
lot  formerly  conveyed  by  her  to  defendants  by  a  deed 
absolute  in  form.  The  decree  adjudges  that  the  convey- 
ance was  made  to  defendants  as  security  for  certain 
moneys,  and  that  defendants  reconvey  the  same  upon 
the  payment  of  such  moneys.  It  is  true  that  the  com- 
plaint contains  certain  charges  of  fraud  against  defend- 
ants, by  which  it  is  alleged  plaintiff  was  induced  to  make 
the  conveyance;  but  it  is  dso  averred  fliat  she  under- 
stood that  it  was  given  as  security  for  four  hundred 
dollars,  and  "that  this  plaintiff  never  intended  to  make 
or  execute  a  conveyance  absolute  to  defendants,  or  to 
either  of  them,  but  was  led  to  believe  by  them  that 
such  paper,  so  purporting  to  be  a  deed  as  aforesaid,  was 
simply  a  mortgage  to  secure  the  said  payment  of  said 
four  hundred  dollars  to  defendants  as  aforesaid."  These 
averments,  we  think,  support  the  decree.  The  fact  that 
the  judgment  compels  the  plaintiff  to  pay  the  defendants 
more  than  the  amount  named  in  the  complaint  is  some- 
thing of  which  defendants  cannot  complain. 

Judgment  and  order  affirmed. 

Db  Havbn,  J.,  and  Shabpsthk,  J.,  oonommd. 
Hearing  in  Bank  denied. 
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[No.  14750.     Department  One. — ^December  18,  1892.] 

CHARLES  J.   BOSKOWITZ,   Rbspondbnt,   v.  J.   LE- 
ROY  NICKEL,   Appellant. 

Pabtrbship  Settlbmsnt— Adtaitobs  bt  One  PABTifXB  irm  Pub- 
CSA.8B  or  Land. — In  a  aettlement  between  partners,  where  one  of  the 
partner!  has  advanced  merchandise,  paid  for  from  his  personal  funds* 
for  the  purchase  of  a  tract  of  land,  which  both  parties  treated  as 
partnership  land,  the  other  partner  should  be  charged  with  one  half  of 
the  ralne  of  the  merchandise  as  his  shai«  of  the  cost  of  the  invest- 
ment. 

Id. — Intebbbt  uton  Pabtnbbship  Indebtedness. — Where,  by  the 
terms  of  an  agreement  between  the  partners.  It  was  expressly  agreed 
that  each  party  should  satisfy  one  half  of  the  interest  charged  upon 
all  indebtedness  due  subsequent  to  the  date  of  the  agreement,  it  is 
proper  to  charge  interest  upon  the  amount  due  to  a  partnership 
creditor  whose  indebtedness  was  created  subsequent  to  the  agree- 
ment, with  the  express  consent  of  the  partner  who  objects  to  such 
diarge. 

Id. — OmoB  Expenses. — ^A  partner  Is  properly  diargeable  with  his 
share  of  office  expenses,  where  there  is  nothing  in  the  agreement  of 
Che  xMirtners  to  the  contrary. 

Findings — ^Bmbodikent  of  Evidence  and  Mattbbs  of  Law. — ^The 
practice  of  drawing  findings  which  consist  of  a  detailed  statement  of 
the  evidence  and  the  respective  claims  of  the  parties  to  the  action, 
together  with  the  views  of  the  court  upon  matters  of  law,  is  one 
not  to  be  commended.  If  it  is  desirable  in  any  case  to  place  the  evi- 
dence before  the  appellate  court,  a  motion  for  a  new  trial  should  be 


Appeal  fiom  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Olney,  Chiekering  &  Thoma$,  for  Appellant 

Edmund  Tauazky,  for  Besopndent 

Oabouttb,  J. — ^This  is  an  appeal  from  a  judgment 
settling  the  partnership  accounts  existing  between  the 
parties  to  the  action;  and  it  is  insisted  that  the  conclu- 
sions of  law  as  to  certain  items  of  the  account  charged 
to  appellant  are  not  supported  by  the  findings  of  fact 

Difficulties  having  arisen  between  these  parties  as  to 
the  conduct  of  the  busin&ss,  and  the  firm  having  but  one 
creditor,  it  was  concluded  to  close  out  the  business,  and 
an  agreement  of  liquidation  was  entered  into  with  that 
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object  in  view.  This  agreement  contained  the  following 
provisions:  "4.  The  entries  in  the  books  as  they  stand 
at  the  present  time  shall  be  treated  as  correct,  and  b& 
having  been  made  after  full  discussion  of  all  matters 
involved.  6.  Interest  on  all  overdue  accounts  becoming 
due  to  said  Live  Oak  Distillery  Company  after  this  date 
shall  be  borne  and  paid  equally  between  the  parties 
hereto." 

The  court  held  that  an  item  of  the  account  consisting 
of  $666.31  should  not  be  credited  to  appellant.  This 
item  was  the  value  of  one  half  of  certain  whisky  which 
formed  a  portion  of  the  purchase  price  of  a  tract  of  land. 
The  court  found  that  this  whisky  was  paid  for  from  the 
personal  funds  of  the  appellant,  and  that  the  whole 
transaction  was  considered  by  both  parties  as  a  partner- 
ship matter,  and  they  asked  that  it  be  settled  as  such. 
It  is  insisted  by  respondent  that  the  fourth  providon 
of  the  agreement  of  liquidation,  wherein  it  is  provided 
that  the  books  as  they  stand  at  the  present  time  shall 
be  treated  as  correct,  bars  any  credit  to  appellant  as  to 
this  item.  Such  position  is  not  tenable,  and  we  hold 
to  the  contrary.  Respondent  recognized  the  transaction 
as  a  partnership  matter,  took  title  to  one  half  the  realty 
in  his  own  name,  had  the  full  benefit  of  appellant's 
money,  and  should  be  charged  with  his  share  of  the  cost 
of  the  investment.  There  is  nothing  in  the  provisions 
of  the  contract  quoted  to  prevent  such  an  adjustment; 
neither  are  the  books  of  the  firm  here  referred  to  im- 
peached by  such  a  course. 

The  item  of  interest  upon  the  amount  due  the  part- 
nership creditor  was  also  a  proper  charge  against  re- 
spondent. The  last  indebtedness  of  the  partnership  to 
the  creditor  was  created  with  the  express  consent  of  the 
respondent,  and  created  subsequent  to  his  agreement 
of  1888,  which  expressly  provided  that  each  party  should 
satisfy  one  half  of  the  interest  charged  upon  all  indebted- 
ness due  subsequent  to  the  date  of  the  agreement.  Re- 
:<pandent*s  share  of  the  office  expenses  is  also  a  proper 
charge  to  be  placed  in  the  account.      We   find   nothing 
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in  the  agreement  of  May,  1888,  to  prevent  the  allowance  of 
these  items. 

The  findings  in  this  case  consist  of  m  detailed  state- 
ment of  the  evidence  and  the  respective  claims  of  the 
parties  to  the  action,  together  with  the  views  of  the 
court  upon  matters  of  law.  The  practice  is  not  one  to 
be  commended,  and  if  it  is  desirable  in  any  case  to 
place  the  evidence  before  this  court,  a  motion  for  a  new 
trial  should  be  made. 

Let  the  cause  be  remanded,  with  directions  to  the  trial 
court  to  modify  the  judgment  by  deducting  therefrom 
the  sum  of  $802.62  from  the  date  of  the  entry  thereof, 
and  in  all  other  respects  let  the  judgment  be  affirmed. 

Patsbson,  J.,  and  Harbison,  J.,  concunred. 

Hearing  in  Bank  denied 
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ROBERT  CHRISTY,  Respondent,  v.   SPRING  VAL- 
LEY WATER  WORKS,   Appellant, 

PASTmOir — INTEBLOCUTOST  AND  FINAL  DSOEEBB — ^RX8  ADJtnnOATA— 

Tttlb  not  Disclosed. — ^The  interlocntory  decree  in  an  action  for  par- 
tition establighea  the  relative  rights  of  the  parties  thereto  in  the 
tract  of  land  sought  to  be  partitioned,  and  the  final  Judgment  therein, 
confirming  the  report  of  the  referee  in  partition,  is  a  conclusive 
determination  npon  all  the  parties  as  to  whatever  title  or  claims  to  the 
land  they  had  at  the  time  of  the  rendition  of  the  judgment,  and  pre- 
cludes them  from  subsequently  asserting  any  right  or  claim  to  the  land 
which  they  acquired  prior  to  the  rendition  of  the  judgment,  though 
such  right  or  claim  was  not  asserted  or  disclosed  in  the  action. 
Id. — Conclusiveness  ot  Final  Deobeb — ^Tenancy  in  Ck>incoR — 
Unitt  ot  Possession — Advebse  Possession — Suspension  ot 
Statute  of  IiDIITations. — ^The  final  judgment  in  partition  is 
also  a  conclusive  determination  between  the  parties  to  the 
action  that  they  were  tenants  in  common  of  the  land  in  con- 
troversy according  to  their  respective  rights,  and  that  ontll  the 
final  partition  there  had  existed  between  them  a  unity  of  possession 
of  the  land  partitioned,  and  no  adverse  possession  thereof  by  either  co- 
tenant  as  against  the  other ;  and  if,  at  the  commencement  of  the  ac- 
tion, one  of  the  defendants  therein  was  holding  the  land  in  adverso 
bat  had  not  held  it  long  anong h  to  ripon  into  a  title,  tiM 
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bringing  of  the  sait  suspended  the  rannlng  of  tiie  statnte  of  limita- 
tions, and  prevented  the  acquisition  of  a  title  by  prescription  while 
the  suit  was  pending,  which  woald  impair  the  Judgment  finally  ren- 
dered in  the  partition  salt 

Id. — ^DaTB  of  Al>JnDIOATIOR  of  UKITT  of  PoBSBSRKN — ASVEBMB  P08- 

SBSsioif  AFTEB  ImxBLOCUTOBT  Decbke. — ^The  final  Judgment  in  par- 
tition operates  as  an  adjudication  as  to  the  oo-tenancy  and  unity  of 
possession  of  the  parties  from  Its  date,  and  not  from  the  date  of  the 
interlocutory  decree,  and  a  party  to  the  proceedings  cannot  avail 
himself  of  any  adverse  possession  between  the  date  of  the  interlocu- 
tory decree  and  the  date  of  the  final  decree. 

Id. — Bjsotmbnt — ^Defense  of  Pkesobiption — Bzolubiok  of  IDti- 
DBNGB — ^Appeal — Ebbob  without  Fbejudiob. — ^Where  the  full  period 
of  prescription  has  not  run  between  the  date  of  the  final  decree  in 
partition  and  the  commencement  of  an  action  of  ejectment,  by  the 
successor  in  interest  of  one  of  the  parties  to  the  partition  suit  against 
another  party  thereto,  who  seeks  in  defense  to  show  a  titie  by  pre- 
scription, a  judgment  for  the  plaintiff  in  ejectment  will  not  be  re- 
rersed  for  the  exclusion  of  evidence  tending  to  show  adverse  posses- 
sion, as  such  evidence  would  not  countervail  the  effect  of  the  final 
judgment  in  partition,  and  could  not  tend  to  change  the  flndtngs  of 
the  court  in  favor  of  the  plaintiff. 

Id. — Evidence — ^Advebse  Possession  undeb  Wbittbn  IirsTEUiCKNT— 
Effect  of  Instbumeztt. — ^The  effect  of  section  822  of  the  Code  of 
Civil  Procedure,  which  provides  that,  when  it  appears  that  the  occu- 
pant of  land  entered  into  possession  of  the  property  under  claim  of 
title,  exclusive  of  other  right,  founding  such  claim  upon  a  written  In- 
strument, as  being  a  conveyance  of  the  property  in  question,  and 
that  there  has  been  a  continued  occupation  and  possession  of  the 
property  included  in  the  instrument  or  of  some  part  of  the  property^ 
under  such  claim,  for  five  years,  the  property  so  included  is  deemed 
to  have  been  held  adversely,  is  not  to  make  the  instrument  any  evi- 
dence of  adverse  possession,  but  to  extend  the  adverse  possession 
which  may  have  been  held  of  any  portion  of  the  land  included  in  the 
instrument  to  the  whole  of  such  land,  and  it  is  still  incumbent  upon 
the  party  offering  the  deed  to  give  competent  evidence  of  an  advexse 
possession  of  some  part  of  the  land  included  in  the  instrument 

Id. — Payment  of  Taxes — Exclusion  of  Tax  Receipts — AppKiir— 
Ebbob  Cubed  bt  Othbb  Testucont. — ^The  error,  if  any,  in  the  eoe- 
dusion  of  tax  receipts  upon  the  question  of  adverse  possession  Is 
cured  by  the  testimony  of  a  witness  who  testifies  that  hs  personally 
paid  the  taxes  for  flis  dsfandsnt 


Appbal  from  a  judgment  of  fhe  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court,  and 
in  the  former  decisions  of  the  cause,  referred  to  in  the 
present  opinion. 
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Fox  &  Kellogg,  and  Kellogg  &  King,  for  Appellant 

/.  N.  Thome,  and  OUver  P.  Evans,  for  Respondent. 

Habbison^  J. — ^This  cause  has  been  before  the  court 
on  two  former  occasions.  (68  Cal.  73 ;  84  Cal.  641.)  The 
action  is  ejectment,  and  the  plaintiff's  title  is  derived 
from  one  Randall,  to  whom  the  land  in  question  was 
allotted  in  an  action  of  partition,  entitled  Randall  v.  Win- 
ter, brought  by  him  against  his  co-tenants  in  the  late 
twelfth  district  court,  and  in  which  the  appellant  here- 
in was  one  of  the  defendants.  The  interlocutory  decree 
in  that  action  was  rendered  October  13,  1871,  and  the 
referee  who  was  appointed  under  its  provisions  to  make 
partition  of  the  land  involved  in  the  action  made  his 
report  to  the  court  August  2, 1875,  and  a  final  decree 
affirming  this  report,  and  awarding  the  lands  in  contro- 
veFBy  herein  to  Randall,  was  rendered  December  28, 
1876.  The  plaintiff  herein  succeeded  to  the  rights  of 
Randall  in  the  land  so  allotted  to  him  August  23,  1880, 
and  on  the  5th  of  October,  1880,  commenced  the  present 
action.  The  defendant  in  its  answer  denied  the  title  of 
the  plaintiff,  pleaded  the  statute  of  limitations,  and  also 
allegBd  ownership  in  itself.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  and  from  that,  and  also  from 
an  order  denying  its  motion  for  a  new  trial,  the  defend- 
ant has  appealed. 

The  interlocutory  decree  in  the  partition  suit  of  Ran- 
dall V.  Winter  established  the  relative  rights  of  the  par- 
ties thereto  in  the  tract  of  land  sought  to  be  partitioned, 
and  the  final  judgment  therein  confirming  the  report 
of  the  referee  in  partition  was  a  conclusive  determina- 
tion that,  as  against  all  of  the  defendants  in  that  action, 
Randall  was  the  owner  in  fee  of  the  tract  of  land  de- 
scribed in  the  complaint  herein.  If  the  defendant 
herein  had  any  right  or  claim  to  this  land,  it  was  in- 
cumbent on  it  to  assert  such  right  or  claim  in  that 
action,  and  a  failure  to  do  so  would  preclude  it  from 
subsequently    asserting   such    claim.      As  was  said  upon 


24  Christy  v.  Spring  Valley  W.  W.      [97  Cal. 

the  former  appeal  in  this  action  (68  Cal.  73) :  "In  one 
way  or  the  other,  it  was  bound  to  disclose  its  adverse 
claims  to  the  land,  so  that  the  court  might  ascertain  and 
determine  them.  If  they  were  not  disclosed,  the  judg- 
ment of  the  court  established  the  title  as  it  was  found 
to  exist  in  the  tenants  in  common  at  the  date  of  its 
rendition,  and  it  was  conclusive  upon  all  the  parties 
as  to  whatever  title  or  claims  to  the  land  they  had  then 
in  hand." 

The  judgment  in  that  action  was  also  a  conclusive  de- 
termination that  the  parties  thereto  were  tenants  in 
common  of  the  land  in  controversy  according  to  their 
respective  rights,  and  that  until  that  time  there  had 
existed  between  them  a  unity  of  possession  of  said  land. 
If,  prior  to  the  commencement  of  that  action,  the  defend- 
ant herein  had  acquired  any  title  as  against  Randall  by 
virtue  of  any  adverse  possession,  it  should  have  been 
set  up  by  it  in  that  action  as  a  defense  to  his  right  to 
have  it  partitioned  in  that  suit;  but  whether  alleged  or 
not,  the  judgment  in  partition  confirming  the  land  to 
Randall  was  conclusive  that  the  defendant  had  not  ac- 
quired any  such  title.  If,  at  the  commencement  of  that 
action,  the  defendant  was  holding  the  land  in  adverse 
possession,  but  had  not  held  it  long  enough  to  ripen 
into  a  title,  the  bringing  of  the  suit  suspended  the  run- 
ning of  the  time,  and  prevented  the  acquisition  by  it  of 
a  title  by  prescription.  While  the  suit  was  pending, 
the  running  of  the  statute  of  limitations  was  suspended, 
and  neither  party  to  the  action  could  acquire  any  rights 
in  the  land  by  virtue  of  an  adverse  holding  thereof 
which  would  impair  the  judgment  that  was  finally  ren- 
dered. 

As  the  plaintiff  herein  has  succeeded  to  all  the  rights 
of  Randall  in  the  land  in  question,  his  right  to  the  land 
must  be  held  superior  to  that  of  the  defendant,  unless 
the  defendant  has  in  some  mode  acquired  an  interest 
therein  subsequent  to  the  rendition  of  that  judgment. 
For  this  purpose,  the  defendant  in  its  answer  set  up  the 
statute  of  limitations,  and  in  its  cross-complaint  alleged 
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that  it  had  acquired  a  title  to  the  iaiid  by  prescription. 
The  court  found  in  favor  of  the  plaintiff  upon  these 
issues^  but  it  is  now  urged  by  the  appellant  that  the 
refusal  of  the  court  to  admit  certain  evidence  offered  by 
it  for  the  purpose  of  sustaining  these  allegations  was 
error.  If,  however,  the  evidence  offered  was  incompe- 
tent or  manifestly  insufficient  to  establish  its  averments, 
the  exduaion  by  the  court  of  such  evidence  would  not  con- 
stitute a  reversible  error. 

The  evidence  offered  consisted  of  a  conv^anoe  of  the 
land  in  question  from  certain  parties  who  were  defend- 
ants in  the  partition  suit,  executed  to  the  defendant  Feb- 
ruary 17,  1870;  also  a  deed  from  George  Turner,  dated 
August  28,  1871;  certain  tax  receipts,  and  a  judgment 
of  condemnation  rendered  in  1862  by  the  county  court 
of  San  Frandaco.  The  record  does  not  show  the  date 
at  which  the  action  of  Randall  v.  Winter  was  commenced, 
but  it  is  shown  that  the  answer  therein  of  the  present 
defendant  was  filed  more  than  six  months  after  the  exe- 
cution to  it  of  the  deed  from  the  defendants  in  that  action, 
so  that  whether  this  deed  was  executed  prior  to  the  com- 
mencement of  that  action,  or  subsequent  thereto,  it  could 
not  avail  to  impair  the  judgment  rendered  therein.  If 
it  was  executed  before  the  action  was  begun,  the  title 
conveyed  thereby  was  adjudicated  in  that  action,  and  the 
defendant  could  not  acquire  from  its  co-defendants,  pen- 
dente Ute,  any  title  that  would  not  be  bound  by  the  judg- 
ment It  was  held  upon  the  first  appeal  herein  (68  Cal. 
7S),  that  by  the  judgment  in  the  partition  suit  the  defend- 
ant was  estopped  from  claiming  any  title  by  virtue  of 
the  Turner  deed;  and  it  needs  no  argument  to  shx/w  that 
while  that  suit  was  pending,  the  execution  to  it  of  a  deed 
could  not  aid  the  defendant  in  acquiring  a  prescriptive 
tide,  any  more  than  would  any  other  act  of  adverse  pos- 
session; nor  would  the  payment  by  the  defendant  of  the 
taxes  upon  the  land  while  it  was  held  in  co-tenancy  with 
die  plaintiff  in  that  suit  operate  to  strengthen  its  title,  or 
pYe  to  it  any  new  title. 
The  deeds  offered  in  evidence  would  not  of  themselves 
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establish  any  adverse  holding,  and  would  be  of  avail  to 
the  defendant  under  its  averments  only  upon  its  being 
shown  by  it  that  it  entered  into  possession  under  them. 
Section  822  of  the  Code  of  Civil  Procedure  provides: 
"When  it  appears  that  the  occupant  .  •  •  .  entered  into 
the  possession  of  the  property  under  claim  of  title,  exclu- 
sive of  other  right,  founding  such  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  property  in 
question,  ....  and  that  there  has  been  a  continued 
occupation  and  possession  of  the  property  included  in 
such  instrument,  ....  or  of  some  part  of  the  prop- 
erty, under  such  claim,  for  five  years,  the  property  so 
included  is  deemed  to  have  been  held  adversely.''  The 
effect  of  this  section  is,  not  to  make  the  instrument 
any  evidence  of  adverse  possession,  but  to  extend  the 
adverse  possession  which  may  have  been  held  of  any 
portion  of  the  land  included  in  the  instrument  to  the 
whole  of  such  land.  It  is  still  incumbent  upon  the 
party  offering  the  deed  to  give  competent  evidence  o{ 
an  adverse  possession  of  some  part  of  the  land  included 
within  the  instrument,  and  when  evidence  of  such  ad- 
verse possession  has  been  given,  the  whole  of  the  land 
embraced  within  the  instrument  is  deemed  to  have 
been  held  adversely.  It  was  admitted  by  the  defend- 
ant herein  that  it  had  been  in  possession  of  the  land 
smce  1863,  and  Eliott  testified  on  its  behalf:  ''The  de- 
fendant is  in  possession  thereof — ^that  is  to  say,  of  the 
lands  in  dispute  in  this  action  —  since  July  1,  1862,  con- 
tinuously down  to  the  present  time, —  all  the  time.  That 
possession  has  been  exclusive  in  defendant.  No  one  else 
has  been  in  possession  during  that  period.  The  defend- 
ant has  been  m  the  actual  occupation  of  all  the  property 
in  dispute  in  this  action,  exclusive  of  any  other  persons, 
and  claiming  it  adversely  to  all  the  world,  since  July  1, 
1862,  down  to  the  present  time." 

The  error,  if  any,  in  excluding  the  tax  receipts  was 
cured  by  the  testimony  of  Eliott,  who  testified  that  the 
defendant  had  paid  the  taxes  continuously,  to  his  knowl* 
edge,  since  the  year  1866  down  to  the  present  time,  upon 
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the  property  in  dispute  in  this  action:     ''I  know  that, 
bocause  I  have  paid  them  myself  for  the  company." 

The  record  of  the  judgment  of  condemnation  is  not  set 
forth  in  the  transcript,  and  we  cannot  say  that  the  eourt 
.committed  any  error  in  excluding  it. 

Ab  before  stated,  the  judgment  roll  in  Randall  v.  Win- 
ter, which  was  before  the  court,  was  conclusiye  evidence 
that  the  defendant  herein  had  not,  prior  to  that  time, 
held  any  adverse  possession  of  the  kmd  thereby  parti- 
tioned to  Randall,  and  as  the  evidence  offered  on  behalf 
of  the  appellant,  and  excluded  by  the  court,  was  insuffi- 
cient to  countervail  the  effect  of  this  judgment,  its  ad- 
mission would  not  have  tended  to  change  the  finding  of 
the  court,  and  consequently  its  exclusion  will  not  author- 
ize a  reversal  of  its  action. 

The  contention  of  the  appellant,  that  the  effect  of  the 
judgment  in  partition  operates  only  from  the  date  of  the 
interlocutory  decree,  and  that  in  support  of  its  plea  of  a 
prescriptive  title  it  can  avail  itself  of  any  adverse  posses- 
sion subsequent  to  that  date,  cannot  be  maintained. 
The  effect  of  the  interlocutory  decree  was  merely  to  de- 
termine the  relative  rights  of  the  respective  parties  to 
the  action  in  the  entire  tract  of  land,  but  did  not  ac- 
complish any  severance  of  the  possession.  It  was  still 
necessary  that  a  partition  of  the  entire  tract,  according 
to  these  respective  rights,  should  be  made,  ''and  the 
share  allotted  to  each  party,  with  a  particular  descrip- 
tion of  each  share,"  reported  to  the  court  (Code  Civ. 
Proc,  sec.  765),  and  that  such  report  should  be  confirmed 
by  the  judgment  of  the  court.  And  it  is  provided  in 
section  766  of  the  Code  of  Civil  Procedure  that  this 
judgment  of  confirmation  ''is  binding  and  oondusive 
on  all  persons  named  as  parties  to  the  action,  and  their 
legal  representatives,  who  have  at  the  time  any  interest  in 
the  property  divided,  or  any  part  thereof."  Until  the 
final  judgment  confirming  the  referee's  report  in  parti- 
tion was  entered,  it  could  not  be  known  to  which  of  the 
parties  any  particular  parcel  of  the  land  would  fall,  and 
until  such  segregation  had  been  made,  there  could  be  no 
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adverse  holding  of  any  portion  of  the  land  by  either 
party  to  the  action  against  any  of  the  other  parties 
thereto.  The  suit  in  partition  was  pending  until  the 
judgment  of  confirmation  was  rendered,  in  December, 
1875,  and  between  the  parties  to  an  action  the  statute  of 
limitations  never  runs  against  or  in  favor  of  either  while 
the  action  is  pending. 
The  judgment  and  order  are  affirmed. 

Gabouttb,  J.y  and  Patbbsok,  J.,  concurred. 


INo.  14108.    Department  Two. — ^December  18,  1892L] 

BANK  OP  BRITISH  NORTH  AMERICA,  Respondent, 
V.  ALASKA  IMPROVEMENT  COMPANY,  Appkl- 
lant. 

Banks — Bwotax  STATracsNTS— Condition  Pbboedbnt  to  Suit— <toN- 

8TBU0TI0N   OF    StATUTB — ^PALPABLE    NON-OOMFUANCE. — ^The    act   of 

the  legislature  of  April  1,  1876  (Stats.  1875-76,  p.  729),  requiring  all 
banking  oorporations  to  publish  and  record  semi-annual  sworn  state- 
ments of  their  capital  stock  actually  paid  in,  and  showing  the  actual 
condition  of  their  assets  and  liabilities,  ?nd  where  the  assets  are  situ- 
ated, and  prohibiting  them,  upon  a  failure  to  comply  with  its  provis- 
ions, from  maintaining  or  prosecuting  any  action  or  proceeding  in 
any  of  the  courts  of  this  state  until  such  statements  are  filed,  is  penal 
in  its  nature,  and  should  receive  a  liberal  interpretation  in  favor  of  the 
bank,  but  the  court  is  not  authorized  to  refuse  to  enforce  the  statute, 
where  the  faUore  to  comply  with  its  provisions  is  palpable  and  ma- 
terial. 

Id. — FoBM  OF  Statements — Uniting  Two  Statements — ^Affidavit. 
— ^The  statute  contemplates  two  statements,  but  does  not  prescribe 
their  form,  and  it  is  immaterial  in  what  form  the  facts  required 
are  stated.  It  seems  that  the  two  may  be  incorporated  in  one,  and 
that  a  defect  in  the  form  of  the  tabulated  statement  may  be  cured  by 
a  proper  affidavit  showing  the  requisite  facts ;  but  if  neither  the  state- 
ments themselves  nor  the  affidavit  attached  show  the  requisite  facts, 
the  statements  are  insufficient 

tOk — Insufficient  Statement  of  Capital  and  Assets. — A  semi-an- 
nnal  statement  of  a  banking  corporation,  which  mentions,  under  the 
head  of  liabilities,  a  sum  of  money  as  "Capital,**  and  under  the  head 
of  assets  a  sum  specified  as  "Bills  receivable,  and  other  securities.** 
and  which  does  not  show,  by  proper  averments  in  the  statement  or  io 
the  affidavit  annexed  thereto,  that  the  "capital**  mentioned  in  the 
statement  has  loen  actually  paid  in  money  in  prood  faith  inio  th<¥ 
treasury  of  the  bank,  and  that  the  assets  there  siiown  are  of  the  value 
there  stated,  and  are  situated  at  a  place  or  piaeev  named,  in  not  a 
sabstantial  compliance  with  the  statute. 
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l0. — ^iNsurnciBNT  AiTiDAyiT  BY  Managing  Agent — Copt  of  Statv- 
HBNT. — ^An  aflSdavit  by  a  managing  agent  of  a  bank,  annexed  to  the 
■emi-annnal  atatementa  of  the  bank,  which  contains  no  intimation  that 
any  of  the  reports  or  accounts  which  are  combined  in  the  general 
statement  were  made  under  oath  by  any  one,  or  that  the  general 
statement  was  the  sworn  statement  of  any  officer  or  employee  of 
the  bank,  and  which  does  not  contain  a  statement  that  he  swears 
that  he  believes  it  to  be  a  true  or  correct  statement,  but  only  that 
be  swears  that  it  is  a  "true  copy  of  the  last  statement  received,"  is 
not  sufficient  to  render  the  statements  "sworn  statements,**  as  r^ 
quired  by  the  statute. 

Id. — Foreign  Banking  CJompant — Inability  to  Gomflt  with  Stat- 
ute— Exception — Poweb  of  Court. — ^The  fact  that  a  banking  com- 
pany doing  business  in  this  state  has  its  principal  place  of  business  in 
A  foreign  country,  and  that  the  agent  in  this  state  could  not  person- 
ally know  the  truth  of  all  matters  required  to  be  embodied  in  its 
semi-annual  statements,  is  not  sufficient  to  relieve  it  from  such  com- 
pliance with  the  statute  as  is  within  it  power ;  and  if  It  be  said  that 
It  is  not  possible  for  it  to  comply  substantially  with  the  requirements 
of  the  statute,  that  would  be  conclusive  against  its  right  to  maintain 
an  action  in  the  courts  of  this  state.  It  is  not  within  the  power  of 
the  court  to  make  an  exception,  where  none  is  made  in  the  statute. 

Id. — ^Personal  Dibabiutt  to  Sus— Transaction  Performed  out  of 
State— liSOALiTT  of  Business. — ^The  penalty  imposed  by  the  act  of 
April  1,  1876,  for  a  failure  of  a  banking  company  doing  business  In 
tills  state  to  comply  with  the  statute,  affects  the  company  by  creating 
A  personal  disability  to  maintain  or  prosecute  any  action  in  this  state, 
and  this  disability  is  universal,  and  applies  not  only  to  those  actions 
which  are  brought  upon  or  concerning  a  banking  transaction  done 
or  performed  by  it  within  this  state,  but  also  to  any  action  brought 
In  this  state  concerning  any  transaction  done  or  performed  out  of  the 
state,  though  the  disability  to  sue  in  no  wise  affects  the  legality  of  the 
business  transacted. 

Id. — ^Timb  of  Condition  of  Bank — Substantial  Comflianob. — ^The 
statute  contemplates  that  the  statements  should  show  the  condition 
of  the  bank  as  of  a  time  immediately  or  shortly  preceding  the  publi- 
cation of  the  statement ;  but  where  an  exact  compliance  with  the  stat- 
ute as  to  the  time  of  publication  is  impossible,  it  seems  that  a  publi- 
cation and  recording  as  soon  thereafter  as  the  same  could  be  reason- 
ably done  would  be  a  substantial  compliance,  and  relieve  the  corpora- 
tion from  the  penalty  imposed  by  the  statute. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Daniel  Titus,  for  Appellant. 

The  plaintiff  has  not  legal  capacity  to  maintain  this 
action,  as  it  has  failed  to  publish  and  record  the  required 
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statements.  (Bank  of  British  North  America  y.  Cahn,  79 
C!aL468.  SeealfloCofMronv.  ^feamon,  69  N.  Y.  396,  400; 
26  Am.  Bep.  212;  Vincent  v.  Sands,  42  How.  Pr.  236; 
Whitney  Amu  Co.  v.  Barlow,  6  Jones  &  S.  655,  562;  Gil- 
derelee  v.  Dickson,  6  Daly,  76;  People  v.  Buffalo  Stone  etc. 
Co.,  181  N.  Y.  140,  145.)  The  attempted  verification  in 
fhk  ease  was  insujffieient,  as  perjury  could  not  be  as- 
signed if  the  statements  were  untrue.  (Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  66;  20  Am.  Rep.  504.) 

Carter  P.  Pomeroy,  and  Smith  &  Pomeroy,  for  Respond- 
ent. 

The  penalties  against  suing  imposed  by  the  act  of 
1876  are  not  applicable  to  the  present  case,  and  should 
not  be  so  construed,  for  the  reason  that  the  '1)anking 
business"  done  by  the  plaintiff,  to  wit,  the  purchase  of 
the  bills  of  exchange,  was  done  in  a  foreign  country. 
(Bank  of  British  North  America  v.  Barling,  44  Fed.  Rep. 
641 ;  BarUng  v.  Bank  of  British  North  America,  50  Fed. 
Rep.  260.)  The  act  in  question  is  highly  penal,  and 
should  be  strictly  construed  against  the  incurring  of  the 
penalty.  (See  Sedgwick  on  Statutory  Construction,  824 
et  seq. ;  Dwarris  on  Statutes,  635 ;  Wood  v.  Meeks,  7  Lea, 
40;  Garrison  v.  Howe,  17  N.  Y.  466;  Bonnell  v.  Oriswold, 
80  N.  Y.  128;  Gray  y.  Coffin,  9  Gush.  199;  Steadvian 
V.  Eveleth,  6  Met.  114;  Cabre  v.  McClure,  29  Mo.  371; 
Whitaker  v.  Masterton,  106  N.  Y.  277;  Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  62;  20  Am.  Rep.  504;  68  N.  Y.  84; 
Derrickson  v.  Smith,  27  N.  J.  L.  166;  Pier  v.  Hanmore, 
86  N.  Y.  96.)  Being  penal,  the  statute  should  not  be 
construed  so  as  to  give  it  an  extraterritorial  effect.  (See 
Derrickson  v.  Smith,  27  N.  J.  L.  166;  Wood  y.  Meeks,  7 
Lea,  40.)  Even  conceding  that  the  statute  applies  to 
this  case,  still  the  statements  filed  and  recorded  are  sub- 
stantially in  compliance  with  the  statute,  and  are  there- 
fore sufficient  to  enable  the  plaintiff  to  maintain  this 
action.  (Bee  Whitney  Arins  Co,  v.  Barlow,  &^  N.  Y.  66; 
20  Am.  Rep.  504;  and  cases  above  cited.)  The  verifica- 
tion need  not  be  in  any  particular  form,  nor  unqualified 
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or  positive,  or  show  that  the  Bubject-matters  affirmed  to 
are  within  the  knowledge  of  the  affiant.  {Olen  Falls 
Paper  Co.  v.  White,  18  Hun,  215;  Bonnell  v.  Oriiwold,  80 
N.  Y.  129.) 

Hatnbs,  C. — ^Appeal  from  the  judgment  and  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  action  is  upon  certain  bills  of  exchange  drawn 
by  the  defendant  upon  William  T.  Coleman  &  Co.,  pay- 
able to  the  order  of  defendant  sixty  days  after  date,  and 
by  the  defendant  indorsed  and  delivered  to  said  William 
T.  Coleman  &  Co.,  who,  before  maturity,  sold  and  deliv- 
ered the  same  to  plaintiff.  These  bills  were  afterwards 
duly  accepted  by  William  T.  Coleman  &  Co.,  who  failed 
to  pay  them  at  maturity,  of  all  which  the  defendant  was 
notified. 

Defendant's  answer,  in  addition  to  denials  not  neces- 
sary to  be  noticed,  alleged  that  after  the  defendant  in- 
dorsed said  bills  of  exchange,  said  William  T.  Coleman 
&  Co.,  the  drawee,  paid  the  same  to  defendant,  whereby 
the  defendant  was  released  and  discharged  from  liabil- 
ity thereon  as  drawer  and  indorser;  and  for  a  further 
defense,  alleged  that  plaintiff  for  more  than  two  years 
last  past  was  a  banking  corporation  doing  business  in 
the  city  and  county  of  San  Francisco,  state  of  California, 
and  during  all  that  time  was  and  still  is  subject  to  an 
act  of  the  legislature  of  that  state,  approved  April  1, 
1876,  concerning  corporations  and  persons  engaged  in 
the  business  of  banking;  that  plaintiffs  had  not  complied 
with  certain  provisions  of  that  act  (hereinafter  men- 
tioned), and  because  thereof  was  prohibited  from  bring- 
ing or  maintaining  any  action  in  the  courts  of  this  state. 

The  court  found  that  all  the  allegations  of  the  com- 
plaint were  true,  and  as  to  the  answer  found  all  the  al- 
legations untrue,  except  that  plaintiff  had  been  doing 
business  as  a  banking  corporation  for  more  than  two 
years  at  the  place  alleged,  and  that  there  were  many 
newspapers  of  general  circulation  published  in  the  eity  of 
San  Frandsoo. 
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The  act  referred  to  (Stats,  1875-76,  p.  729)  requires— 
1.  That  two  statements  shall  be  published  and  recorded 
each  year,  in  January  and  July;  2.  That  one  of  such 
statements  shall  state  the  amount  of  capital  stock  actu- 
ally paid  in,  and  that  nothing  shall  be  deemed  capital 
actually  paid  in  except  money  bona  fide  paid  into  the 
treasury  of  such  bank;  3.  The  other  of  said  statements 
shall  show  the  actual  condition  and  value  of  its  assets 
and  liabilities,  and  where  the  assets  are  situated.  The 
statements  are  required  to  be  "sworn  statements,"  veri- 
fied by  certain  officers  in  case  of  a  home  corporation, 
and  in  case  of  a  foreign  corporation  "the  statements 
herein  provided  for  shall  be  verified  by  the  agent  or 
manager  of  the  business    resident  in  this  state." 

These  statements  are  required  to  be  recorded  in  the 
office  of  the  county  recorder,  one  in  a  book  entitled 
"Statements  of  Banking  Capital,"  and  the  other  in  a 
book  entitled  "Statements  of  Banking  Assets." 

The  third  section  of  this  act  is  as  follows:— - 

"Sec.  3.  Directors  making  a  false  statement  shall  be 
jointly  and  severally  liable  to  any  person  hereafter  dealing 
with  such  corporation  to  the  full  extent  of  such  dealing; 
and  no  corporation,  and  no  person  or  persons,  who  fail  to 
comply  with  the  provisions,  or  any  of  the  provisions,  of  this 
law  shall  maintain  or  prosecute  any  action  or  proceeding  in 
any  of  the  courts  of  this  state  until  they  shall  have  first 
duly  filed  the  statements  herein  provided  for,  and  in  all 
other  respects  complied  with  the  provisions  of  this  law;  nor 
shall  any  assignee  or  assignees  of  any  such  corporation 
or  person  whose  assignment  shall  be  made  subsequent 
to  any  such  failure  to  comply  with  the  provisions  of  this 
law  maintain  any  action  or  proceeding  in  any  court  of 
this  state  until  his  or  their  assignor  or  assignors  sJmU  have 
first  duly  complied  with  the  provisions  of  this  law'* 

Apellant  contends  that  the  plaintiff  has  not  complied 
with  the  requirements  of  said  statute  in  several  particu- 
lars: 1.  That  the  statements  published  and  recorded  by 
the  plaintiff  do  not  show  the  amount  of  the  capital  ac- 
tually paid  in  money,  and  in  good  faith,  into  the  bank; 
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2.  That  the  statements  published  and  recorded  by  the 
plaintiflF  were  not  "sworn  statements";  3.  That  if  tbu 
statements  should  be  held  sufficient  as  to  form  and  sub 
stance,  that  they  do  not  show  the  condition  of  the  bank, 
in  the  particulars  required,  for  the  six  months  immedi- 
ately preceding  the  publication  and  recording,  but  of  a 
period  ending  more  than  six  months  prior  thereto. 

1.  The  statute  contemplates  two  statements;  bat  we 
are  not  prepared  to  hold  that  if  the  one  statement  con- 
tained all  the  particulars  required  by  the  statute  it  would 
not  be  sufficient,  inasmuch  as  the  statement  was  re- 
corded in  each  of  the  books,  and  the  information  re- 
quired could  be  ascertained  from  either.  We  think, 
however,  that  the  statements  put  in  evidence  by  the 
plaintiff  were  not  a  substantial  compliance  with  the 
statute.  These  statements,  omitting  the  figures,  were: 
Under  the  head  of  liabilities:  "Capital"  $— ,  "CSrcula- 
Hon"  $ — ,  "Deposits"  $ — ,  "Bills  payable  and  other 
UahiUties"  $— ,  "Undivided  net  profits"  $— ,  "Total" 
I — ;  and  under  the  head  "Assets":  "Specie  on  hand  and 
'^ash  at  banker's"  $ — ,  "Bills  receivable  and  other  se- 
'^urities"  $ — ,  "Investments"  $ — ,  "Bank  premises"  $— , 
"Total"  $ — ,  —  a  sum  equalling  the  liabilities. 

The  statute  requires  a  statement  of  the  amount  of 
capital  actually  paid  in  in  money,  and  thus  excludes 
subscribed  capital  not  paid,  and  all  securities  of  every  de- 
scription which  may  be  held  to  represent  capital.  So 
in  regard  to  the  statement  of  assets,  the  statute  requires 
the  "value"  to  be  stated,  and  where  the  assets  are  situ* 
ated.  Bills  receivable,  for  example,  are  never  charged 
up  to  profit  and  loss  by  any  banker  or  business  man 
until  collection  is  hopeless;  but  until  that  time  they  ap- 
pear on  every  trial  balance  as  assets  at  their  face  value. 
However  that  may  be,  the  legislature  required  a  9Wom 
statement  of  the  capital  actually  paid  in,  and  the  value 
of  the  assets,  and  where  the  assets  were;  and  we  must 
Ml  her  hold  that  "Capital,"  in  the  statement,  means  only 
'•u»itnl  actually  paid  in  money,"  and  that  the  words 
''i!l<  rooeivable,  and  other  securities,"  of  themselves, 
xrvii  Cal.— 8 
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amount  to  an  averment  that  they  are  of  the  actual  value 
there  stated,  or  we  must  hold  the  statement  materially 
deficient.  We  do  not  say  that  this  defect  in  the  tabu- 
lated statement  may  not  be  cured  by  proper  averments 
in  an  affidavit  attached  thereto,  showing  that  the  '^capi- 
tal^'  mentioned  in  the  statement  has  been  actually  paid 
in  money  in  good  faith  into  the  treasury  of  the  bank, 
and  that  the  assets  there  shown  are  of  the  value  there 
stated,  and  are  situated  at  a  place  or  places  named.  The 
statute  does  not  prescribe  the  form  of  these  statements, 
and  it  is  inunaterial  in  what  form  the  facts  required  are 
stated. 

2.  But  these  tabulated  statements  are  not  only  not 
aided  by  the  affidavit  attached  thereto,  but  are  not 
''sworn  statements."  The  affidavit  is  made  by  the 
managing  agent  at  San  Francisco,  and  is  as  follows: — 

^'William  Lawson,  being  duly  sworn,  says  he  is  the 
managing  agent  at  San  Francisco  of  the  above-named 
bank,  and  that  said  bank  has  no  cashier  or  secretary  at 
such  agency;  that  said  bank  is  incorporated  under  the 
laws  of  Great  Britain,  has  its  principal  place  of  busi- 
ness in  the  city  of  London,  and  carries  on  its  business 
there,  and  through  numerous  branches  and  agencies 
in  Canada,  the  city  of  New  York,  and  this  city;  and 
further,  that  the  accounts  of  the  San  Francisco  agency 
are  made  up  to  the  30th  June  and  31st  December  in 
each  year,  and  forwarded  to  the  Iiondon  office,  where 
they  are  consolidated  with  the  other  accounts  of  the 
bank,  and  a  general  statement  is  prepared  showing  the 
entire  assets  and  liabiUties,  which  is  sent  to  this  office; 
that  such  general  statements  reach  San  Francisco  about 
the  middle  of  August  and  February  in  each  year;  thai 
the  foregoing  is  a  correct  copy  of  the  last  statement 
received.  W.  Lawson. 

''Subscribed  and  sworn  to  before  me  this  fifth  day  of 
July,  1888. 

[Seal]  "Jambs  L.  King, 

"Notary  Public." 

It  is  nowhere  intimated  in   this  affidavit  that  anv  of 
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the  reports  or  accounts  which  axe  combined  in  the 
general  statement  were  made  under  oath  by  any  one, 
or  that  the  general  statement  to  which  he  attached  his 
affidavit  was  the  sworn  statement  of  any  officer  or  em^ 
ployee  of  the  bank,  nor  does  he  swear  that  he  believes 
it  to  be  a  true  or  correct  statement;  he  only  swears  that 
it  is  ''a  true  copy  of  the  last  statement  received."  If 
the  capital  of  the  bank  at  the  time  this  statement  was 
made  had  been  nil,  and  it  had  not  been  possessed  of  a 
dollar  of  available  assets,  and  the  agent  had  known  it  at 
the  time  the  oath  in  question  was  taken,  he  could  not  be 
convicted  of  perjury. 

In  Whitney  Arms  Co.  v.  Barlow,  68  N.  Y.  66,  20 
Am.  Bep.  604,  the  court  had  under  consideration  a 
similar  statute,  requiring  the  trustees  of  manufacturing 
corporations  at  stated  times  to  publish  and  ffle  a  veri« 
fied  report,  'Vhich  shall  state  the  amount  of  capital  and 
of  the  proportion  actually  paid  in,  and  the  amount  of 
its  existing  debts.''  It  was  there  said:  "The  reports 
should  in  all  essential  particulars  comply  with  these 
statutes.  The  facts  need  not  necessarily  be  stated  with 
technical  or  grammatical  precision  and  accuracy,  but 
they  must  substantially  appear  and  be  verified  by  the 
oath  of  the  president  and  a  majority  of  the  trustees,  and 
80  distinctly  stated  that  if  untrue  perjury  could  be  as- 
signed, or  an  action  maintained  by  any  one  sustaining 
)egal  injury  from  the  misstatement." 

It  is  true,  as  said  by  counsel  for  respondent,  that  our 
itatute  is  in  some  sense  penal,  and  should  receive  a  lib- 
eral interpretation;  but  the  fact  that  a  statute  is  penal 
does  not  authorize  the  court  to  refuse  to  enforce  it  where 
the  failure  to  comply  with  its  provisions  is,  as  in  this  case, 
palpable  and  material. 

The  fact  that  the  San  Francisco  agent  of  the  plaintiff 
could  not  personally  know  the  truth  of  all  the  matters 
vequired  to  be  embodied  in  the  statements  is  not  suffi- 
cient to  relieve  the  plaintiff  from  such  compliance  as 
was  within  its  power;  and  if  it  be  said  that  it  is  not 
[)08sible   for   the   plaintiff    to   comply   substantially   with 
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the  requirements  of  the  statute,  tha4;  would  be  conclu- 
sive against  its  right  to  maintain  the  action,  as  it  is  not 
in  the  power  of  the  court  to  make  an  exception  where 
none  is  made  in  the  statute.  As  to  the  wisdom  of  thia 
enactment,  either  as  to  its  general  purpose  or  the  mode 
of  its  enforcement,  we  are  not  called  upon  to  speak. 
The  power  of  the  legislature  to  make  the  enactment  is 
not  questioned,  and  our  whole  duty  is  to  determine 
whether  or  not  the  law  has  been  complied  with,  and  if 
it  has  not,  to  further  determine  the  effect  of  such  non- 
compliance upon  the  right  of  the  plaintiff  to  maintain  this 
action. 

In  Bank  of  BritUh  North  America  v.  Cahn,  79  Cal.  463, 
this  court  held  that  a  failure  on  the  part  of  the  plaintiff 
to  comply  with  the  provisions  of  the  act  in  question  was 
a  8u£Scient  defense  to  the  action.  (Counsel  for  respond- 
ent contends,  however,  that  in  the  case  above  dted  it 
was  held  that  the  publication  and  recording  of  these 
documents  is  mainly  for  the  benefit  of  those  locally  in- 
terested, by  giving  information  to  them  through  local 
publication  and  recording,  and  that  therefore  the  statute 
was  not  intended  to  have  an  extraterritorial  effect;  that 
in  this  case  the  bills  of  exchange  sued  upon  were  pur- 
chased by  plaintiff  at  its  agency  at  Vancouver,  in  British 
Columbia,  and  that  the  ''banking  business,"  so  far  as 
these  bills  were  concerned,  was  done  in  a  foreign  coun- 
try. The  record  shows  that  these  bills  were  purchased 
at  plaintiff's  Vancouver  agency,  and  paid  for  by  drafts 
drawn  by  that  agency  upon  the  San  Francisco  agency; 
that  the  bills  were  forwarded  to  the  latter  agency,  and  by 
it  presented  for  acceptance,  and  after  acceptance  retained 
for  collection.  Upon  this  state  of  facts,  respondent  con- 
tends that  it  should  not  be  deprived  of  the  right,  "ac- 
corded to  all  foreigners,  of  pursuing  their  remedies 
against  residents  of  this  state  upon  personal  contracts 
made  out  of  the  state."  But  the  personal  contract  in 
this  case  sought  to  be  enforced  was  a  California  contract, 
made  here  and  to  be  performed  here.  The  Alaska  Im- 
provement  Company,  the   defendant   in    the   action,  did 
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not  sell  iheee  bills  to  the  plaintiff  at  Vancouyer  or  else- 
where. Its  only  liability  was  that  of  a  drawer  and  in- 
dorser,  and  not  upon  a  supposed  guaranty  or  other 
obligation  created  by  a  sale  of  the  paper  in  a  foreign 
jurisdiction;  nor  can  we  see  why  the  payment  of  the 
draft  drawn  by  the  Vancouver  agency  upon  the  San 
Francisco  agency  in  payment  for  the  bills  of  exchange, 
the  presentation  of  them  for  acceptance,  the  demand  of 
payment  at  maturity,  and  the  protesting  them  for  non- 
payment is  not  doing  a  banking  business  in  the  state  of 
California.  If  John  Smith,  a  resident  of  Vancouver, 
had  there  purchased  them,  and  sent  them  to  plaintiff's 
agency  at  San  Francisco  for  the  purposes  above  men- 
tioned, would  any  one  doubt  that  tiie  same  acts  as  those 
performed  by  the  plaintiff  in  the  case  at  bar  were  within 
the  legitimate  functions  of  a  bank, —  were  indeed  the 
exercise  of  one  of  the  most  common  and  convenient  funo- 
tions  of  a  bank,  and  which  is  everywhere  regarded  as 
'^banking  business"? 

In  Bank  of  British  North  America  v.  Barling,  44  Fed. 
Rep.  641,  an  action  against  a  stockholder  of  the  Alaska 
Improvement  Company,  upon  his  personal  liability  as  a 
stockholder  for  these  same  bills  of  exchange,  cited  by 
respondent's  counsel,  the  court  held  that  the  right  of  the 
plaintiff  to  maintain  an  action  in  the  federal  courts  was 
not  affected  by  the  state  statute  under  consideration  here. 
Having  so  decided,  the  court  also  expressed  the  opinion 
in  that  case  in  the  circuit  court,  and  also  in  the  same 
case  in  the  circuit  court  of  appeals  (50  Fed.  Rep.  260) , 
that  as  the  purchase  of  the  bills  of  exchange  occurred 
beyond  the  limits  and  jurisdiction  of  the  state  of  Cali- 
fornia, the  case  was  not  within  the  statute;  but  this  was 
clearly  obiter  dicta,  and  not  authority  upon  the  point 
here.  But  the  whole  question  as  to  where  the  ^^banking 
business''  was  done,  or  the  purchase  was  made,  if  ma- 
terial in  any  sense,  is  not  conclusive.  It  is  conceded 
that  the  plaintiff  is,  and  during  all  the  time  covered  by 
this  transaction  has  been,  doing  a  banking  business  in 
this  state.     The  requirements  of  the  statute  are  impera- 
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tivo.  The  penalty  for  a  failure  to  comply  with  the  stat- 
ute 18,  not  that  it  shall  not  maintain  or  prosecute  any 
action  or  proceeding  upon  or  concerning  a  banking 
transaction  done  or  performed  by  it  within  this  state, 
but  it  is,  that  ''no  corporation,  and  no  person  or  persons, 
who  fail  to  comply  with  the  provisions,  or  any  of  the  pro- 
visions, of  this  law  shall  maintain  or  prosecute  any  ac- 
tion or  proceeding  in  any  of  the  courts  of  this  state, 
until,''  etc.  The  disability  imposed  by  the  statute  as  a 
consequence  of  the  non-compliance  is  universal.  There 
are  no  exceptions  expressed  in  the  statute,  and  none  are 
implied.  As  to  remedies,  the  Ux  fori  governs,  BOt  the 
lex  loci  contractus.  The  penalty  imposed  by  the  statute 
for  its  violation  affects  the  person  or  corporation  by 
creating  a  personal  disability,  but  in  no  wise  affects 
the  legality  of  business  transacted. 

The  view  we  have  taken  does  not,  as  we  think,  con- 
flict with  the  New  York  cases  cited  by  the  respond- 
ent, but,  on  the  contrary,  is  clearly  supported  by  them. 
Those  oases  proceed  upon  the  theory  that  the  duty  of 
the  corporation  to  make  these  reports  is  one  which  it 
owes  to  the  public  generally  for  the  protection  of  all  per- 
sons who  may  have  occasion  to  deal  with  it;  that  the 
duty  is  a  corporate  one;  that  the  state  confers  upon  the 
corporation  valuable  privileges,  and  to  carry  out  its 
policy  exacts  the  performance  of  specified  duties  which 
they  must  perform  as  the  condition  upon  which  they 
are  entitled  to  enjoy  these  privileges.  It  does  not  affect 
the  analogy  between  those  cases  and  the  case  at  bar,  that 
the  penalty  for  a  failure  to  comply  with  the  statutory 
requirements  was  in  some  cases  a  pecuniary  liability  of 
the  members  of  the  corporation  and  in  others  a  for- 
feiture of  the  corporate  franchise.  The  duty  was  the 
same,  imposed  for  the  same  reason ;  the  only  difference 
being  in  the  mode  of  securing  its  performance. 

8.  The  statute,  doubtless,  intended  that  these  statement? 
should  show  the  condition  of  the  bank  as  of  a  tinio  iin- 
mediately  or  shortly  preceding  the  publication  of  the 
statement,   as  otherwise  there  could   be   no  object   in    r»» 
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quiring  semi-annual  statements.  We  are  not  prepared 
to  hold,  however,  that  where  an  exact  compliance  with 
the  requirements  of  the  statute  as  to  the  time  of  pub- 
lication is  impossible,  a  publication  and  recording  as 
soon  thereafter  as  the  same  could  reasonably  be  done 
would  not  be  a  substantial  compliance,  and  relieve  the 
corporation  from  the  penalty  imposed  by  the  statute. 
The  legislature,  in  fixing  the  time  for  the  publication  of 
these  statements,  no  doubt  took  into  consideration  the 
fact  that  banks  usually  prepare  semi-annual  statements 
at  the  dose  of  the  months  of  June  and  December,  and 
in  naming  January  and  July  as  the  time  of  publication 
supposed  that  ample  time  was  given  for  that  purpose; 
and  as  recent  information  as  to  the  condition  of  banks 
and  bankers  is  of  more  importance  to  the  public  than 
that  the  publication  should  be  made  in  a  particular 
month,  that  a  publication  in  February  and  August  would 
be  a  more  substantial  compliance  with  the  statute  than 
withholding  the  publication  and  recording  until  the  re- 
currence of  the  next  July  or  January.  If  this  delay 
in  the  publication  had  been  the  only  defect,  we  should 
have  been  inclined  to  hold  that  the  delay  was  caused 
by  the  supposition  that  the  publication  could  be  legally 
made  only  in  the  months  named  in  the  statute,  and  was 
therefore  intended  in  good  faith  as  a  compliance  with  its 
requirements. 

The  conclusion  at  which  we  have  arrived  upon  the 
questions  above  considered  render  it  unnecessary  to  con- 
sider other  questions  presented  by  appellant. 

We  advise  that  the  judgment  and  order  appealed  firom 
be  reversed. 

FooTB,  0.,  and  Vakolibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  reversed. 

McFabland,  J.,  DbHaven,  J.,  Shabpstbik,  J. 
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MARY  FREEL,  Respondent,  v.  MARKET  STREET 

CABLE  RAILWAY  COMPANY,  Appellant. 
NnuGBivoB — ^AonoN  against  Railway  Ooicpakt— Btidengi — Obdes 

lt>B     DELITEBT     of   PAFEBS — IlCFBAOHlCENT— INOONSISTBRT    STATB- 

MBNTw— In  an  action  against  a  railway  company  for  damages  for  In- 
juries recelTed  by  the  plaintiff  because  of  the  negligence  of  the  defend- 
•nt»  it  is  proper  for  the  court  to  compel  the  defendant's  counsel  to  de- 
liTer  to  plaintiff's  counsel  a  bundle  of  papers  or  package  containing 
certain  written  statements  of  employees  of  the  defendant  In  relation 
to  the  facts  surrounding  the  occurrence  which  caused  the  plaintiff's 
injury,  where  it  appears  that  the  bundle  was  in  the  court-room,  in 
the  possession  of  th«  defendant's  counsel,  and  that  plaintiff's  coun- 
sel had  been  allowed  to  examine  it,  and  desired  to  use  it  as  a  founda- 
tion to  impeach  the  testimony  of  one  of  the  defendant's  employees, 
who  was  a  witness  for  the  defendant,  and  who  had  made  one  of  the 
statements  which  was  at  variance  with  his  testimony. 
Id. — BviDBNOB — ^Phtbician  as  Witness — Visit  fob  Refobt  to  Db- 
VKNDAivT— PBBSGBiBma  VOR  Pebson  Injubed. — It  is  proper  for  a 
physician  to  testify,  in  an  action  for  damages  for  personal  injuries, 
as  to  information  acquired  by  him  of  the  physical  condition  of  the 
party  injured,  if  he  has  Tislted  such  injured  party  upon  the  sugges- 
tion of  the  defendant,  and  stated  to  her  that  he  came  there  solely  and 
entirely  at  the  request  of  the  defendant  to  ascertain  the  nature  and 
character  of  her  injuries,  for  the  purpose  of  reporting  them  to  the  de- 
fendant, and  confines  his  conduct  to  such  examination  and  report; 
yet  where  It  appears  that  he  continued  to  visit  and  prescribe  for  her, 
and  that  the  information  acquired  by  him  was  obtained  while  visit- 
ing her  at  her  request  and  prescribing  for  her,  such  evidence,  if  ol^ 
Jectad  to  by  her,  is  properly  excluded. 


Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL 

The  facts  are  stated  m  the  opinion. 

TT.  H.  L.  Barnes,  and  Frank  Shay,  for  Appellant 

It  was  error  for  the  trial  court  to  require  counsel  for 
the  defendant  to  produce  and  deliver  to  counsel  for  the 
plaintiff  papers  and  documents  belonging  to  the  defend- 
ant, and  intrusted  to  him  for  the  purpose  of  the  trial, 
in  order  that  the  plaintiff's  counsel  might  therewith 
cross-examine  or  impeach  the  witness.  (Stokoe  v.  SL 
Paul  etc.  R.  R.  Co.,  40  Minn.  545.    See  Hageman  on 
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Privileged  CommunicationBy  pp.  87-90,  sees.  94,  96;  p. 
92,  sec.  99;  p.  94,  sec.  102;  p.  Ill,  sec.  110,  and  oases 
cited;  Covenay  v.  Taniiehill,  1  Hill,  33;  39  Am.  Dea  287; 
Rhodes  v.  Selin,  4  Wash.  0.  C.  716-718.)  The  refusal  to 
permit  the  physician  who  had  prescribed  far  the  pkin- 
tiS  to  give  evidence  of  information  acquired  by  him  of 
the  plaintiff's  physical  condition,  which  it  ww  doosb- 
sary  for  him  to  know  in  prescribing  for  her,  was  error. 
(Treanar  v.  Manhattan  R'y  Co.,  16  N.  Y.  Supp.  636;  Jfc- 
Kinney  v.  R.  R.  Co.,  104  N.  Y.  352;  People  v.  Schuyler, 
106  N.  Y.  806;  Marx  v.  R.  R.  Co.,  10  N.  Y.  Supp.  169; 
In  re  Coleman,  111  N.  Y.  220.) 

ShUUvan  A  SuUivan,  for  Respondent 

The  court  did  not  err  in  allowing  the  plaintiff's  eoon- 
sel  to  use  the  reports  made  by  the  witnesses  to  the  defend- 
ant Plaintiff  certainly  had  the  right  to  compel  tbeir 
production  by  notice,  but  the  papers  being  in  oourt,  it 
was  unnecessary  to  give  such  notice,  and  it  was  the  duty 
of  the  defendant's  counsel  to  produce  them.  (Code  Civ. 
Ptoc,  sees.  1938,  1986;  In  re  Mitchell,  12  Abb.  Pr.  249; 
Whiting  v.  Barney,  80  N.  Y.  332 ;  86  Am.  Dec.  386 ;  Weeks 
on  Attorneys,  ed.  1892,  sec.  142;  In  re  Whitloek,  2  N.  Y. 
Supp.  283;  Harrisburg  Car  Mfg.  Co.  v.  Sloan,  120  Ind. 
166.)  The  oourt  did  not  err  in  excluding  the  testimony 
of  the  physician,  called  on  behalf  of  the  defendant,  as  to 
information  acquired  by  him  of  the  plaintiff's  physical 
condition.  (Hope  v.  Troy  etc.  R.  R.  Co.,  40  Hun,  438; 
110  N.  Y.  643;  Record  v.  Village  of  Saratoga  Springs,  46 
Hun,  448;  Mellor  v.  Missowri  etc.  R.  R.  Co.,  16  S.  W.  Rep. 
849;  Penn  Mutual  Life  Ins.  Co.  v.  Wil&r,  100  Ind.  92; 
Jones  V.  Brooklyn  etc.  R.  R.  Co.,  3  N.  Y.  Supp.  263;  OroU 
V.  Tower,  85  Mo.  249;  66  Am.  Rep.  358;  Dotton  v.  Albion, 
57  Mich.  676.) 

PooTB,  C. — ^This  was  an  action  for  damages  for  in- 
juries done  the  plaintiff  while  endeavoring  to  get  upon 
the  car  of  the  defendant. 

Judgment  was  given  in  favor  of  plaintiff,  from  which. 
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and  an  order  refusing  a  new  trial,  this  appeal  is  taken. 
The  only  grounds  urged  for  a  reversal  of  the  judgment 
and  order  are: — 

1.  That  the  court  erred  in  compelling  defendant's 
counsel  to  give  to  plaintiff's  counsel  certain  written 
statements  of  employees  of  defendant  in  relation  to  the 
facts  surrounding  the  occurrence  which  caused  the  plain- 
tiff's injury,  which  statements  were  in  the  possession 
of  the  defendant's  counsel,  and  which  plaintiff's  counsel 
desired  to  use  as  a  foundation  to  impeach  the  testimony 
of  Thomas  Hurley,  a  witness  for  defendant. 

2.  That  the  court  erred  in  refusing  to  allow  Dr. 
Hutchins,  a  physician  who  had  prescribed  for  plaintiff, 
to  give  evidence  of  information  acquired  by  him  of  her 
physical  condition,  which  was  necessary  for  him  to  know 
in  prescribing  for  her. 

The  rulings  of  the  court  upon  these  matters  were  fully 
discussed  on  the  motion  for  a  new  trial,  and  the  learned 
judge  of  that  tribunal  gave  reasons  for  his  rulings  in  the 
premises,  which  read  thus : — 

'This  is  an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff.  The  cause  was  tried, 
and  the  plaintiff  recovered  a  verdict  for  four  thousand  five 
hundred  dollars,  and  the  defendant  now  moves  for  a  new 
trial. 

''But  two  points  are  discussed  in  the  defendant's  brief 
in  support  of  the  motion :  1.  It  is  claimed  that  the  court 
erred  in  requiring  defendant's  counsel  to  exhibit  certain 
papers  to  the  plaintiff;  and  2.  That  the  court  should  have 
admitted  the  testimony  of  Dr.  Hutchins. 

"1.  As  to  the  first  point,  it  appears  that  during  the 
cross-examination  of  James  C.  Gk>uld,  an  employee  of 
the  defendant,  and  called  as  a  witness  for  the  plaintiff,  he 
stated  that  he  had  obtained  statements  of  the  manner  in 
which  the  plaintiff's  injuries  had  occurred  from  the  de- 
fendant's conductor  and  gripman;  that  he  did  not  know 
where  these  statements  were,  but  'they  may  be  upon  the 
table,  in  front  of  defendant's  counsel.'  Thereupon  plain- 
tiff's counsel  took  from  the  tablp  in  front  of  defendant's 
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ooosflely  and  from  among  the  papers  of  the  latter  which  he 
was  using  in  the  case,  a  number  of  papers  fastened  into 
one  package  or  bundle,  'and  held  them  up  before  the 
witness.'  The  witness  then  identified  Ihese  papers  as 
the  reports  made  to  defendant  by  these  employees.  The 
plaintiff's  counsel  then  asked  permission  of  defendant's 
counsel  to  take  the  papers,  and  the  latter  thereupon 
stated  that  he  could  examine  them  during  the  recess. 
Subsequently,  when  one  of  the  defendant's  employees, 
Thomas  Hurley,  was  upon  the  stand,  and  testifying  on 
behalf  of  the  defendant,  he  was  asked  if  the  plaintiff  did 
not  take  hold  of  the  hand-rail  of  the  car  just  as  the  grip- 
man  was  applying  the  grip, — a  material  circumstance. 
To  this  the  witness  answered,  ^o.'  He  was  then  asked 
if  he  ever  so  stated,  and  he  said  he  never  did.  There- 
upon plaintiff's  counsel  requested  of  defendant's  counsel 
the  papers  previously  referred  to,  which  he  had  allowed 
him  to  examine,  stating  that  he  desired  to  show  by  these 
papers  that  the  witness  upon  the  stand  had  formerly 
made  a  statement  at  variance  with  his  present  testimony 
in  the  last-mentioned  particular,  and  that  the  papers  to 
establish  this  fact  were  in  the  possession  of  the  defend- 
ant's counsel.  The  latter  denied  the  right  of  counsel  to 
demand  his  private  papers  for  cross-examination.  The 
plaintiff's  counsel  then  reiterated  the  demand,  and  offered 
to  show,  by  means  of  a  paper  then  in  the  possession  of 
the  defendant's  counsel, — the  paper  which  he  had  been 
allowed  to  examine, — ^that  the  witness  had  made  a  state- 
ment at  variance  with  the  statement  then  made  upon  the 
stand,  and  that  he  desired  to  offer  it  for  the  purpose  of 
impeaching  the  testimony  thus  given  by  him.  Thereupon 
the  witness  was  further  questioned,  and  admitted  that  he 
did  make  a  statement  in  writing  to  the  company  defend- 
ant in  relation  to  this  accident,  and  that  this  statement 
was  sent  to  the  office  of  the  company;  that  the  statement 
contained  an  account  of  how  the  accident  happened,  as  the 
witness  remembered  it.  Thereupon  the  court  held  that 
the  plaintiff's  counsel  was  entiled  to  the  paper;  where- 
upon Mr.   Barnes  handed  the  paper  to  Mr,   Sullivan, 
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plaintiff's  counsel,  and  excepted  to  the  ruling  of  the 
court.  The  witness  was  then  confronted  with  the  paper, 
and  it  did  appear  therefrom  that  he  made  therein  a 
statement  inconsistent  with  and  contradictory  to  the 
testimony  previously  referred  to  and  given  by  him  upon 
this  trial. 

'^unsel,  in  support  of  the  alleged  error  of  the  court 
in  making  this  order,  cites  the  case  in  40  Minn,  645. 
There  a  release  had  been  executed  by  the  plaintiff  to 
the  defendant  of  the  cause  of  action  sued  upon.  The 
plaintiff  requested  defendant's  coimsel  to  produce  the 
release.  The  defendant's  counsel  failed  to  do  so,  and 
the  court  held  that  the  plaintiff  was  not  entitled  to  the 
paper  sought,  but  could  offer  parol  evidence  of  its  oon- 
tents  thereof.  A  similar  doctrine  was  announced  in  1 
mil,  33;  4  Wash.  C.  C.  715. 

^'That  decision  is  manifestly  inapplicable  to  the  ease 
at  bar.  There  a  paper  had  been  executed  by  the  plain- 
tiff himself,  and  delivered  to  the  defendant,  with  the 
contents  of  which  the  plaintiff  was  presumed  to  be  fully 
acquainted.  Here,  however,  was  a  statement  or  account 
of  plaintiff's  injury,  prepared  by  Mr.  Gould,  an  em- 
ployee of  the  defendant,  and  signed  by  Mr.  Hurley,  an- 
other employee,  and  delivered  into  the  custody  of  the 
defendant.  This  statement  was  in  the  possession  of  de- 
fendant's counsel  upon  the  trial,  and  indeed  was  lying 
upon  the  desk  before  him  when  the  demand  in  question 
was  made.  The  plaintiff  could  not,  in  the  nature  of 
things,  know  the  contents  of  this  paper.  It  is  not 
claimed  that  she  had  ever  seen  it,  nor  had  it  ever  been 
in  her  possession.  It  was  produced  for  the  first  time  by 
defendant's  counsel.  To  sanction  the  rule  claimed  by 
the  defendant  in  this  case  would  enable  a  litigant  to  sup- 
press adverse  evidence  of  the  most  important  character. 
Here  the  plaintiff  had  a  right  to  show,  by  way  of  the  im- 
peachment of  the  defendant's  witness,  that  he  had  on 
another  occasion  made  a  statement  inconsistent  with  his 
present  testimony.  The  law  provides  that  where  such 
statement  is  in  writing,  it  must  be  shown  to  the  witness^ 
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and  an  opportunity  afforded  to  the  latter  to  explain  it. 
Upon  defendant's  theory,  if  he  were  permitted  to  retain 
this  paper  in  hia  possession,  so  that  the  plaintiff's  ooun* 
ael  oould  not,  on  oroes-exaniination,  show  it  to  the  wit- 
ness for  the  purpose  of  impeaching  him,  it  would  be 
impossible,  under  similar  circumstances,  to  unpeach  any 
witness.  While  a  notice  to  produce  a  paper  in  certain 
cases  is  proper,  yet  in  this  instance  the  objection  was 
not  placed  upon  that  ground.  There  was  no  necessity 
of  a  formal  notice,  inasmuch  as  the  paper,  at  the  time 
the  demand  was  made,  was  lying  in  front  of  the  counsel 
in  the  court-room,  and  upon  the  table.  I  am  of  opinion 
that  no  error  was  committed  in  this  particidar. 

"2.  Ab  to  the  second  point, — the  exclusion  of  the  tes- 
timony of  Dr.  Hutchins.  Subdivision  4,  section  1881,  of 
the  Oode  of  Civil  Procedure,  provides  that  a  physician 
eannoty  without  the  consent  of  his  patient,  be  examined 
in  a  dvil  action  as  to  any  information  acquired  in  at- 
tending the  patient,  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  the  patient.  The  plcuntiff's  mother 
testified,  on  her  behalf,  that  after  her  daughter's  injuries 
she  called  at  the  office  of  the  railroad  company  and  re- 
quested them  to  furnish  her  daughter  a  doctor.  She 
states  that  she  met  Dr.  Hutchins  in  the  office.  The 
latter  does  not  remember  whether  he  met  plaintiflTs 
mother  there  or  not.  It  appears,  however,  that  he  did 
call  upon  the  plaintiff  and  examined  her.  When  intei^ 
rogated  as  to  what  was  said  by  him  to  her  when  he  en- 
tered her  sick-room,  he  stated  that  he  informed  her  that 
he  had  been  sent  there  by  the  company.  After  he  had 
made  such  examination  as  he  thought  proper,  he  re- 
tomed  a  second  time.  When  questioned  whether  he 
returned  on  the  second  occasion  of  his  own  motion,  or  at 
the  request  of  the  plaintiff,  he  was  uncertain.  The 
plaintiff's  testimony  shows  that  Dr.  Hutchins  called 
upon  her  on  several  occasions  and  prescribed  for  her. 
The  doctor,  when  questioned  upon  this  subject,  failed  to 
remember  whether  he  did  or  did  not  prescribe  for  her. 
He  was  then  asked  by  plaintiff's  counsel  this  question: 
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'It  was  during  this  time  that  you  were  making  these 
visits  and  prescribing  for  her  that  you  obtained  any 
knowledge  that  you  have  of  her  case?'  And  his  answer 
was:  'Yes,  sir;  that  is  all,  except  conversations  with  Dr. 
McLean.' ''  Upon  this  testimony,  the  court  held  that  he 
should  not  be  permitted  to  testify. 

"This  ruling  is  attacked  upon  the  authority  of  the 
case  of  State  v.  De  Poister,  25  Pac.  Rep.  1000.  That  was 
a  criminal  action, — ^an  indictment  for  the  rape  of  a  child 
seven  years  old.  The  prosecution  was  conducted  at  the 
instance  of  the  parents  of  the  child,  and  in  the  course 
of  the  trial  the  people  called  as  a  witness  a  doctor  calle3 
in  by  the  parents  to  attend  the  child;  and  in  response 
to  questions  propounded  by  the  prosecution,  the  doctor 
was  permitted  to  testify  as  to  information  acquired  by 
him  in  his  professional  capacity  upon  these  visits.  The 
facts  there  presented  are  entirely  different  from  those 
disclosed  in  the  case.  The  rule  which  excludes  a  physi- 
cian  from  revealing  the  secrets  of  the  sick-chamber  may 
not,  in  the  nature  of  things,  apply  to  criminal  prosecu* 
tions.  The  interests  of  justice  oftentimes  in  such  oases 
unseal  the  doctor's  Ups.  As  was  well  said  by  the  New 
York  court  of  appeals  (Pierson  v.  People,  79  N.  Y.  432), 
the  purpose  of  the  law  in  excluding  the  testimony  of  the 
doctor  in  such  cases  never  designed  to  shut  out  evidence 
necessary  for  the  proof  of  guilt  or  the  punishment  of 
crime.  It  was  never  intended  *to  protect  the  murderer, 
rather  than  to  shield  the  memory  of  the  victim/ 

^'In  civil  cases,  however,  the  rule  is  different  It  will 
be  observed  that  the  rule  of  exclusion,  by  the  precise 
terms  of  the  statute,  is  confined  to  dvil  actions.  The 
language  of  the  statute  (sec.  1881)  is:  'A  physician  oan« 
not  be  examined  in  a  civil  action  as  to  any  information 
acquired,'  etc.  And  it  will  be  observed  that  while  in 
the  Penal  Code  the  provisions  of  section  1881  in  rela- 
tion to  parties  prohibited  from  testifying  is  adopted  as 
to  a  husband  and  wife,  it  is  not  in  terms  adopted  as  to 
any  other  of  the  professions  or  classes  in  section  1881 
enumerated. 
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''In  this  case  it  appears  that  the  plaintiff  requested 
the  defendant  to  furnish  the  doctor;  that  in  response  to 
such  request,  Dr.  Hutchins  called  upon  her  four  or  five 
times,  and  counseled  with  her  as  to  her  treatment,  and 
prescribed  for  her.  Under  these  circumstances,  it  seems 
to  me  he  occupies  a  different  position  than  if  he  had 
gone  there  originally  upon  the  suggestion  of  the  defend- 
ant, and  stated  to  the  patient  that  he  came  there  solely 
and  entirely  at  the  request  of  the  defendant  to  ascertain 
the  nature  and  character  of  her  physical  injuries,  for 
the  purpose  of  reporting  them  to  the  defendant.  If  ha 
had  confined  his  conduct  to  such  examination  and  such 
report,  he  should  have  been  permitted  to  testify.  But  in 
this  case,  it  appears  from  his  own  testimony  that  the  in- 
formation acquired  by  him  was  obtained  while  visiting  and 
prescribing  for  her,  and  I  therefore  think  that  the  proposed 
evidence  was  properly  excluded. 

'Motion  for  a  new  trial  denied.'' 

We  are  of  opinion  that  the  trial  court  was  right  in  its 
views  of  the  matters  in  dispute,  and  therefore  advise 
that  the  judgment  and  order  be  affirmed. 

Hatvbb,  0.,  concurred. 

Tor  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Db  Haven,  J.,  Shabpsteik,  J.,  MoFablahd,  J. 


tNe.  14002.    Department  Two.— December  18,  18QS.) 

MAKTHA  AUGUSTA  WATTS,  Rbspondent,  v.  HEN- 
RY  J.  GALLAGHER  et  al..  Appellants. 

HdmnnnBAO—- SxpABATi  Pbofebtt  or  Husband— Rights  or  Win.-* 
The  filing;  by  a  husband,  of  a  declaration  of  faomeBtead  upon  his  sep- 
arate property  vests  the  wife  with  an  interest  in  the  premises  of 
which  she  cannot  be  divested  by  any  act  of  her  husband  alone,  or  by 
any  action  taken  against  him  alone. 

IDw — ^BiORTOAGI  PbIOB   TO    HOMESTEAD    OLAIM — FOREGLOSUBB — ^PABTIBS 

— DscBKB  Void  against  Wife — Right  or  Possession. — Where  a  hus- 
iMnd,  after  having  mortgaged  premises  which  were  held  by  him  as 
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biB  separate  iBtate»  filed  a  declaration  of  homeatead  thereon.  Us  wife 
is  thereby  rendered  a  necessary  party  defendant  to  an  action  to  fore- 
close the  mortgage ;  and  a  iudgment  In  an  action  against  the  hnsband 
alone  for  the  foreclosure  of  the  mortfcage,  directing  the  sale  of  the 
homestead  premises,  is  void  as  agaiost  the  wife,  and  a  sale  thereunder 
confers  no  rights  of  possession  against  her. 
Id. — EJioncsNT  bt  Wife — Defense— Non-payment  of  Mokp8AO»— 
SuBBOOATiONw — Where  the  grantee  of  the  purchaser  at  soch  fore> 
closure  sale  took  possession  of  the  land  after  tbe  sale,  it  is  no  defense 
to  an  action  of  ejectment  by  the  wife  of  the  mortgagor  that  the  mort- 
gagor had  not  paid  the  mortgage  debt,  nor  that  such  grantee  is  sub- 
rogated to  the  rights  of  the  mortgagee.  If  the  mortgage  conferred  no 
right  of  possession  upon  the  mortgagee  prior  to  the  expiration  of  the 
time  for  redemption  from  a  valid  foreclosure  sale. 

Appeal  from  a  judgment  of  the  Superior  CSourt  of 
Alameda  County,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion  of  the  ormrL 

Jamei  0,  Martin,  A.  M.  Ra$borough,  and  Oeotge  M. 
Shaw,  for  Appellants. 

The  effect  of  a  decree  of  foreclosure  and  a  sale  there- 
under is  to  divest  the  mortgagor  of  the  legal  estate  and 
pass  it  to  the  purchaser,  and  therefore  the  respondent 
was  not  a  necessary  party  unless  the  legal  title  or  some 
portion  of  it  was  vested  in  her.  (See  3  Pomeroy's  Eq. 
Jur.,  sec.  1190.)  The  homestead  provision  in  the  con- 
stitution recognizes  no  change  in  the  title.  (Const, 
ark  XVn.,  sec.  1 ;  Oee  v.  Moore,  14  CaL  474.)  The  statute 
in  force  at  and  subsequent  to  the  time  of  the  husband's 
declaration  creates  or  recognizes  no  estate  or  title  in  his 
wife.  (Gv.  Code,  sec.  1266.  See  also  Stats.  1851,  p.  296; 
Oee  V.  Moore,  14  Cal.  474;  Bowman  v.  Norton,  16  Cal.  214; 
Brennan  v.  Wallace,  25  Cal.  114;  McQuade  v.  Whaley,  31 
Cal.  631;  Stewart  v.  Mackay,  16  Tex.  66;  67  Am.  Dec. 
609.)  The  homestead  right  is  the  creature  of  statute, 
and  is  not  a  vested  interest  (Tyrell  v.  Baldwin,  78  CaL. 
475;  Shoemake  v.  Chalfant,  47  Cal.  432;  Orupe  v.  Byers, 
73  Cal.  271;  Burkett  v.  Biirkett,  78  Cal.  310;  12  Am.  St 
Rep.  58;  Freeman  on  Cotenancy,  sec.  62.)  The  home- 
stead statute,  providing  for  the  vesting  of  the    premises 


Dec  1892.]  Watts  v.  Gallaohbb.  49 

in  the  survivor  upon  the  death  of  one  of  the  spouses,  is 
a  statute  of  descent  and  distribution.  (Rich  v.  Tubbs,  41 
Cal.  34;  Herrold  v.  Reen,  68  Cal.  443;  Levim  v.  Revegno, 
71  Cal.  281;  Tyrrell  v.  Baldwin,  78  CaL  475.)  There  be- 
ing no  survivorship  here,  there  can  be  no  joint  tenancy. 
(Freeman  on  Cotenancy,  sec  62.)  No  part  of  the  legal 
title  being  vested  in  the  respondent,  the  failure  to  make 
her  a  party  did  not  invalidate  the  decree.  (McDermott 
V.  Burke,  16  Cal.  580;  Simers  v.  Salton,  3  Denio,  214;  1 
Wood  on  Landlord  and  Tenant,  254.)  Under  the  de- 
cisions of  this  court,  respondent  was  not  a  necessary 
party  to  the  foreclosure.  {Oraham  v.  Oviatt,  58  Cal.  428 ; 
see  2  Jones  on  Mortgages,  4th  ed.,  sec.  1423.)  The  re- 
spondent's claim  should  not  be  allowed  to  prevail,  except 
upon  the  condition  that  she  pay  the  mortgage  debt. 
(Johnston  v.  8.  F.  Sav.  Union,  75  Cal.  134;  7  Am.  St.  Rep. 
129.  The  appellants  have  a  perfect  equity,  united  to 
the  possession,  and  this  is  equivalent,  for  all  purposes 
of  defense,  to  a  legal  title.  (Morrison  v.  Wilson,  13  Cal. 
494;  73  Am.  Dec  693;  ArgueUo  v.  Bows,  67  CaL  460.) 

Rhodes  Borden,  for  Respondent. 

Under  the  law  of  this  state,  the  filing  of  the  deolara- 
tion  of  homestead  gave  the  wife  such  an  estate  in  said 
premises  that  she  was  a  necessary  party  to  the  foredoo- 
UI6  procec  'ings.  Not  being  made  a  party,  the  proceed- 
ings were  null  and  void  as  to  her.  (Thompson  on 
Homesteads  and  Exemptions,  sec.  728;  see  also  sees.  513, 
617 ;  Jones  on  Mortgages,  sec.  1423,  note  3 ;  Hefner  v. 
Vrton,  71  Cal.  479;  Building  Ass'n  v.  Chalmers,  75  CaL 
832;  7  Am.  St.  Rep.  173;  Revalk  v.  Kraemer,  8  Cal.  66, 
72;  68  Am.  Dec  304;  Van  Reynegan  v.  Revalk,  8  Cal. 
75;  Meeks  v.  March,  0  Cal.  97;  Comstock  v.  Comstock,  27 
Mich.  97.) 

Crittenden  Thornton,  and  F.  H.  Merzbach,  also  for  Re- 
spondent. 

A  married  woman,  under  the  constitution  and  statutes 
of  this  state,  can  maintain  ejectment  for  her  homestead 
XCVII.  Oal.--i 
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against  any  person  claiming  by,  through,  or  under  her 
husband,  or  against  a  trespasser.  (Cook  v.  McChristian, 
4  Cal.  23 ;  Taylor  v.  Hargous,  4  CaL  268 ;  60  Am.  Dec.  606; 
Flege  v.  Garvey,  47  Cal.  &71\  3Iauldin  v.  Cox,  67  Cal.  390.) 
Tlie  decree  of  foreclosure  and  sale  in  the  action  by  the 
mortgagee  against  the  husband,  to  which  respondent  was 
not  a  party,  were  ineflfectual  to  convey  her  right  to  the 
homestead.  {Sargent  v.  Wilson,  5  Cal.  504;  Mabury  v. 
Ruiz,  58  Cal.  14;  Moss  v.  Warner,  10  Cal.  296;  Revalk  v. 
Kraemer,  8  Cal.  72 ;  68  Am.  Dec.  304 ;  Kraemer  v.  Revalk, 
8  Cal.  74;  Van  Reynegan  v.  Revalk,  8  Cal.  75;  Cook  v. 
Klink,  8  Cal.  347;  Hefner  v.  Vrton,  71  Cal.  479;  Building 
As^n  V.  Chalmers,  75  Cal.  332 ;  7  Am.  St  Rep.  178.) 

Db  Havbn,  J. — ^This  is  an  action  to  recover  possession 
of  a  tract  of  land,  the  title  to  which  was,  on  July  29,  1878, 
vested  in  one  William  A.  Watts  as  his  separate  prop- 
erty. On  that  day  he  executed  a  mortgage  thereon  to 
the  Hibcrnia  Savings  and  Loan  Society,  to  secure  his 
pronussory  note  for  fifteen  hundred  dollars.  In  Sep- 
tember, 1S79,  the  said  Wntts,  who  wns  then  and  still  is 
the  husband  of  plaintifT,  filed  a  declarntion  of  homestead 
upon  the  promises,  and  thorcafter  tlie  Ilibernia  Savings 
and  Loan  Society  coniTtienced  an  action  against  him  to 
foreclose  the  mortyuge  referred  to,  and  upon  February 
5,  1883,  obtained  jud^njoiit  in  the  action  directing  a 
sale  of  the  land  in  controveiv^y  to  satisfy  the  same.  The 
plaintiff  here  was  not  made  a  party  to  that  action. 
Thereafter  the  land  was  sold  under  that  decree  to  the 
Hibernia  Savings  and  Loan  Society,  and  no  redemption 
from  such  sale  having  been  made,  that  corporation  received 
a  sheriffs  deed  therefor. 

The  defendant  Gallagher  purchased  the  land  from  the 
Hibernia  Savings  and  Loan  Society  and  of  course  suc- 
ceeded to  whatever  title  was  vested  in  his  grantor  by  the 
foreclosure  proceedings,  before  mentioned.  The  plaintiff 
recovered  judgment  in  the  court  bcilow,  and  the  defendants 
appeal. 

1.     There  being  a  valid  homestead  on  the  premises  at 
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the  date  of  the  commencement  of  the  action  to  foreclose 
the  mortgage  thereon,  the  plaintiff  here  was  a  necessary 
party  to  that  action,  and  the  judgment  therein,  in  so 
far  as  it  directed  the  sale  of  such  homestead  premises, 
was  void  as  against  her.  (Revalk  v.  Kraemer,  8  Cal.  72; 
68  Am.  Dec.  304;  Hefner  v.  Urton,  71  Cal.  479;  Building 
Ast^n  v.  ChalmeT$,  75  Gal.  332;  7  Am.  St.  Rep.  178;  Ifor- 
rif  V.  Ward,  5  Kan.  239.) 

The  filing  of  the  declaration  of  homestead  gave  to  the 
plaintiff  an  interest  in  the  premises  of  which  she  could 
not  be  divested  by  any  act  of  her  husband  alone,  or 
by  any  action  taken  against  him  alone.  As  said  by 
this  court  in  Eefn&r  v.  Vrton,  71  Gal.  479:  "By  the 
declaration  of  homestead,  some  portion  of  his  title  (just 
what  portion  is  not  necessary  now  to  be  determined) 
passed  from  him  to  his  wife;  he  could  no  longer  mort- 
gage or  sell  unless  she  joined  with  him;  she  had  the 
right  of  residence  thereon  with  him  and  the  family  dur- 
ing their  joint  lives,  with  some  rights  in  case  she  should 
survive  him.  She  had  a  right  of  redemption  as  his  suc- 
cessor in  interest.  (Code  Civ.  Proc,  sec.  701,  subd.  1.) 
In  order  to  foreclose  her  interest  and  have  a  complete 
settlement  of  the  question  involved,  viz.,  whether  the 
mortgage  was  a  Uen,  she  was  a  necessary  party.  She 
would  have  had  a  right  to  question  the  execution  or  va- 
lidity of  the  mortgage;  whether  it  was  barred;  whether 
it  had  been  paid.*' 

2.  The  court  below  found  that  the  note  and  mortgage 
made  by  plaintiff's  husband  to  the  Hibemia  Savings 
and  Loan  Society  had  never  been  paid  or  satisfied,  in 
whole  or  in  part,  other  than  by  the  sale  under  the  fore- 
closure proceedings,  and  it  is  claimed  by  defendants 
that  the  plaintiff  should  not  be  allowed  to  recover  in 
this  action,  except  upon  the  condition  that  she  pay  the 
amount  of  this  note  and  mortgage.  We  do  not  think 
the  fact  that  plaintiff's  husband  has  not  paid  the 
amount  due  upon  this  note  is  any  defense  to  this  action. 
Under  that  mortgage,  the  grantor  of  defendant  Gallagher 
not  entitled  to  the  possession  of  the  mortgaged  prem- 
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ises  until  after  the  expiration  of  the  time  for  redemption 
from  a  sale  under  a  valid  foreclosure  of  the  mortgage, 
and  conceding  that  Gallagher  is  entitled  to  be  subro- 
gated to  all  the  rights  of  his  grantor,  as  holder  of  the 
mortgage  referred  to,  he  is  not  at  this  time  entitled  to 
withhold  from  plaintiff  the  possession  of  the  land  in  con- 
troversy. 

8.  The  evidence  was  sufficient  to  justify  the  finding 
of  the  court  to  the  effect  that  plaintiff's  cause  of  action 
is  not  baned  by  the  provisions  of  section  318  of  the  CSode 
of  CSivil  Procedure. 

Judgment  and  order  affirmed. 

Shabpstbik,  J.,  and  McFabland,  J.,  ooncurred. 
Hearing  in  Bank  denied. 


tKn.  14238.   I>epartment  One. — December  14,  1882.1 

ICABT  P.  PERRIN  bt  al..  Appellants,  v.  WILLIAM 

McMANN,  Respondent. 

Bmawi  or  Attachicent— Rights  of  Sheriff — Paticxnt  of  Fees 

AND    BZFKNSBS — ^AGENCY     FOR    PLAINTIFF — DISMISSAL    OF    ACTION. 

—A  sheriff  is  not  required  to  release  property  levied  apon  under  a 
writ  of  attachment  an  til  his  fees  and  expenses  are  paid,  and  he  may 
fetain  the  property  nntil  he  is  paid.  He  is  the  agent  of  the  plaintiff 
In  levying  the  attachment,  and  the  plaintiff  cannot  relieve  himself 
from  liability  for  the  expenses  incurred  in  such  agency  by  a  dismis- 
■al  of  the  action  or  a  mere  direction  to  release  the  property ;  neither 
can  the  parties  to  the  action,  by  an  agreement  between  themselves 
for  its  dismissal,  deprive  the  sheriff  of  his  fees,  or  compel  him  to  look 
to  the  solvency  or  caprice  of  the  plaintiff  therefor. 

IB, — OONSTBUOnON  OF   STATUTE— RETENTION  OF  PbOPERTT  ATTACHED 

—Lien  cxr  Bhsbiff.— The  statute  of  1871-72  (p.  778),  providing 
tliat  a  sheriff  who  levies  an  attachment  upon  property  may  retain 
the  property  until  his  fees  are  paid,  in  effect  gives  him  a  lien  thereon 
for  their  amount,  which  he  may  enforce  in  any  suitable  mode. 
Id. — ^Retention  of  Propebtt  by  Outgoing  Sheriff— Tendeb  to  Ih- 
OOiaNo  Sheriff — Lien  tor  ^^dditional  Expenses. — ^Where  property 
which  has  been  attached  by  a  sheriff  has  not  been  released  before  the 
•zpiration  of  his  term  of  office,  he  retains  its  custody,  and  it  is  incum- 
bent upon  a  party  wishing  to  procure  its  release  to  seelc  the  outgoing 
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fcheriif  and  procare  the  releaM  from  him.  A  tender  of  the  amoimt  dae 
to  the  outcoins  sherifTi  suooeeeor  in  office  is  unarailing  to  affect  the 
former's  right  to  retain  the  property,  and  the  party  making  the  tender 
cannot  complain  of  the  additional  ezpeneea  incarred  in  leaying  the 
property  in  the  custody  of  the  outgoing  sheriff  after  the  expiration  of 
his  term  of  office,  and  before  a  release  is  sought  from  him. 

Appbal  from  a  judgment  of  the  Superior  Court  of  the 
dty  and  county  of  Ban  Francisco,  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  F.  Benson,  and  R.  H.  Taylor,  for  Appellant!. 

R.  B.  Mitchell,  for  Respondent 

Habbisok,  J. — ^A  writ  of  attachment^  issued  in  the  ac- 
tion of  Sayre  v.  Perrin,  was  placed  in  the  hands  of  the 
defendant,  as  sheri£f  of  the  dty  and  county  of  San  Fran- 
dsoo,  for  execution,  and  under  it  he  levied  upon  certain 
personal  property  of  the  plaintiff  herein,  January  4, 
1889,  and  placed  the  same  in  charge  of  a  keeper.  On 
the  7th  of  January  a  settlement  of  the  controversy  was 
effected  by  the  parties  to  the  suit,  in  which  the  plaintiff 
herein  paid  to  Sayre  the  estimated  costs  of  the  action, 
and  Sayre's  attorney  filed  with  the  clerk  a  direction  to 
dismiss  the  action,  ''without  costs  to  either  party/'  A 
little  after  four  o'clock  in  the  afternoon  of  that  day, 
Sayre's  attorney,  Benson,  went  to  the  sheriff's  office  for 
the  purpose  of  directing  a  release  of  the  property  held 
under  the  attachment.  The  7th  of  January  was  the  first 
Monday  of  that  year,  and  the  day  on  which  the  term  of 
office  of  the  defendant  herein  as  sheriff  expired,  and  that 
of  his  successor,  Laumeister,  began.  Laumeister  had 
assumed  his  duties  as  sheriff,  and  taken  possession  of  the 
office  in  the  morning  of  that  day,  and  Simon,  to  whom 
Benson  handed  the  direction  i)  release  the  property,  had 
been  the  book-keeper  of  McMann  during  his  term  of 
office,  but  at  its  expiration  had  been  appointed  book- 
keeper for  Laumeister,  and  wa3  then  acting  only  for  him, 
McMann,  as  the  outgoing  sheriff,  retained  in  his  custody 
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the  property  held  by  him  under  the  attachment  {Sagely 
V.  Livermore,  45  CaL  613),  and  the  management  of  hifl 
unfinished  business  was  in  the  charge  of  O'Connor^  who 
had  been  his  under-sheriff.  When  Benson  handed  the 
directions  to  Simon,  he  was  told  by  Simon  that  McMann's 
term  of  office  had  expired,  and  that  he  no  longer  repre- 
sented him,  but  was  merely  the  representative  of  Laa- 
meister,  his  successor.  Benson,  however,  insisted  that 
the  delivery  to  Simon  was  sufficient,  and  made  no  effort  to 
find  McMann,  or  any  one  who  represented  him.  On  the 
9th  of  January,  Benson  and  Sayre  saw  O'Connor  and  had 
some  conversation  about  the  release  of  the  property,  but 
O'Connor  refused  to  release  it,  except  upon  the  payment 
of  the  sheriff's  fees,  which  he  then  claimed  to  be  thirty 
dollars.  Benson,  however,  refused  to  pay  more  than 
eighteen  dollars,  the  amount  which  had  accrued  at  the 
date  of  the  settlement  and  dismissal  of  the  action.  On 
the  11th  of  January,  Benson  gave  to  McMann  a  written 
notice  to  release,  with  which  he  refused  to  comply,  ex- 
cept on  payment  of  the  fees,  and  thereupon  this  action 
was  brought  to  recover  five  thousand  dollars  for  the  al- 
leged trespass  of  the  sheriff  in  retaining  possession  of  the 
property  for  ten  days.  Judgment  was  rendered  in 
favor  of  the  defendant,  and  plaintiff  has  appealed. 

The  defendant  was  not  required  to  release  the  prop- 
erty levied  on  under  the  writ  of  attachment  until  his 
fees  and  expenses  were  paid.  The  sheriff  is  the  agent 
of  the  plaintiff  in  levying  an  attachment,  and  the  plain- 
tiff cannot  relieve  himself  from  liability  for  the  expenses 
incurred  in  such  agency  by  a  dismissal  of  the  action,  or 
a  mere  direction  to  release  the  property.  Neither  can 
the  parties  to  the  action,  by  an  agreement  between  them- 
selves for  its  dismissal,  deprive  the  sheriff  of  his  fees,  or 
compel  him  to  look  to  the  solvency  or  cajirice  of  the 
plaintiff  therefor.  Hence,  for  the  purpose  of  protecting 
the  sheriff  against  such  contingency,  it  is  provided  by 
statute  that  he  may  retain  the  property  levied  on  under 
an  attachment  until  his  fees  and  expenses  are  paid. 
(Slats.   1871-72,  p.  778;  Robinett  v.  Connolly,  76  CaL 
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56.  See  also  Hall  v.  United  States  Reflector  Co.,  66  How. 
Pr.  31.)  This  statute,  providing  that  he  may  retain  the 
property  until  his  fees  are  paid,  in  effect  gives  him  a 
lien  thereon  for  their  amount,  which  he  may  enforce  in 
any  suitable  mode.  (Bowe  v.  Reflector  Co.,  66  How.  Pr. 
41.)  The  right  of  the  defendant  to  compensation  for 
''all  damages  which  he  may  sustain  by  reason  of  the 
attachment"  is  protected  by  the  undertaking  which  the 
plaintiff  in  the  action  is  compelled  to  give  to  procure 
the  issuance  of  the  writ  (Code  Civ.  Proc.,  sec.  539) ;  and 
any  moneys  which  he  may  pay  to  the  sheriff  for  the  re- 
lease of  the  property  would  be  a  part  of  such  damages, 
or  would  form  a  part  of  his  costs,  to  be  included  in  any 
judgment  that  might  be  rendered  in  his  favor  in  the 
action.  If,  however,  he  chooses  to  effect  a  settiement 
with  the  plaintiff  and  accept  a  dismissal  of  the  action 
instead  of  a  judgment  in  his  favor,  and  thereby  waive 
his  right  to  proceed  upon  the  undertaking,  he  should 
see  to  it  that  the  terms  of  settlement  include  the  release 
of  the  property.  If  he  omit  to  do  so,  he  cannot  correct 
his  omission  by  throwing  his  loss  upon  the  sheriff,  nor 
can  he  compel  that  officer  to  look  to  the  plaintiff  for  the 
expenses  incurred  in  the  attachment. 

In  the  present  case,  the  plaintiff  herein  paid  to  Sa3rre 
the  money  with  which  to  defray  the  sheriff's  expenses 
incurred  in  keeping  the  property  attached,  but  when 
Benson  went  to  the  sheriff's  office  to  direct  the  release, 
he  made  no  offer  to  make  such  payment,  although  he 
knew  that  the  expenses  had  been  incurred  at  his  request; 
and  there  was  no  offer  on  the  part  of  Sayre  to  make  any 
payment  until  the  9th  of  January.  At  that  date  the  ex- 
penses had  amounted  to  thirty  dollars,  but  he  refused  to 
pay  more  than  eightben  dollars,  which  was  the  amount 
that  had  accrued  on  the  7th,  when  the  settlement  was 
effected. 

When  Benson  went  to  the  sheriff's  office  to  procure  a 
release  of  the  property,  he  was  not  only  charged  with 
public  notice  by  virtue  of  the  statute  defining  the  sher- 
iff's term  of  office   Hint    McManii   wa:^   no   longer  sheriff. 
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but  he  was  ezpreesly  notified  by  Simon  that  he  no  longer 
represented  McMann,  and  that  the  office  was  in  the  occu- 
pancy of  Laumeister.  He  knew  that  Laumeister  could 
not  release  property  held  by  McMann  under  the  attach- 
ment, and  that  any  notice  given  to  Laumeister  would  be 
unavailing  to  affect  McMann's  right  to  retain  the  prop- 
erty. It  was  his  duty,  then,  if  he  wished  to  procure  its 
release,  to  seek  out  McMann,  or  his  representative,  and 
procure  the  release  from  him.  It  was  his  failure  to  do 
BO,  and  not  any  delinquency  on  the  part  of  McMann,  that 
caused  the  additional  expenses  to  accrue,  and  conse- 
quently those  additional  expenses  should  have  been  paid 
by  him  before  he  could  demand  a  release  of  the  prop- 
erty. 
The  judgment  and  order  are  affirmed. 


r,  J.,  and  Gabouttb,  J.,  concurred. 


fHo.  18001.    Department  Two.— Decembef  1B»  1892.] 

THE  HISTORY  COMPANY,  Appellant,  v.  CHARLES 

LIGHT,  JusTiCB  OF  THB  Peacb,  Respondbnt. 

Justice's  GotrBT— Monoir  to  Set  Asidb  Sebvicb  ov  Summons — Ao- 
TiON  IN  Wbong  Countt — AFFIDAVITS. — ^A  justice  of  the  peace  has 
JarifldictioB  to  entertain  a  motion  of  a  defendant  to  set  aside  the 
■ervioe  of  a  summons  attempting  to  be  made  upon  him  in  a  county 
ether  than  that  in  which  the  action  was  pending,  in  violation  of  the 
provisions  of  section  848  of  the  Code  of  Civil  Procedure,  and  the  mo- 
tion is  properly  made  upon  affidavits  showinj;  the  grounds  of  the 
motion. 

Id. — AiXEOATioir  of  Goicflaint — ^Plage  of  Pebformance  of  Coir- 
XRAOT — iNQTmtT  AS  TO  Paot. — ^The  fact  that  an  unverified  complaint 
filed  in  an  action  in  a  justice's  court  alleges  that  the  contract  sued 
upon  was  to  be  performed  by  the  defendant  therein  in  the  county  In 
which  such  action  was  brought  does  not  foreclose  all  inquiry  as  to 
the  fact,  or  deprive  the  justice  of  jurisdiction  to  pass  upon  the  truth 
of  the  allegation  upon  a  motion  to  set  aside  the  service  of  summons. 

Id. — JuBiSDiCTioN  to  Decide  Motion — Certiorari. — Where  a  court 
has  jurisdiction  to  hear  and  decide  a  motion  before  it,  its  decision 
thereon  cannot  be  reversed  or  annulled  upon  oertiorarif  no  matter 
whether  the  decision  was  right  or  wrong,  upon  the  evidence  before  the 
court. 
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IiK — BuvuMOX  OF  Pboqt  xttott  I>ErKin>ANT. — ^The  burden  of  pioffng  aa 

improper  serrioe  of  sammoiui  in  an  action  in  a  justice's  ooort,  upon 
A  motion  to  set  aside  the  service  upon  afiSdavits  showing  the  gioond 
«f  the  motion,  is  on  the  defendant,  and  he  is  required  to  present  a 
dear  ease. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  Gounty. 

The  facts  are  stated  in  the  opinion. 

J.  B.  Webster,  and  L.  W.  Elliott,  for  Appellant 

R.  Percy  Wright,  for  Respondent 

Db  Havbk,  J. — The  petitioner  commenced  this  pro- 
ceeding in  the  Superior  Court  for  the  purpose  of  annul- 
ling an  order  made  by  a  justice  of  the  peace  in  San 
Joaquin  County^  setting  aside  the  service  of  a  summons 
made  in  a  certain  action  pending  in  the  court  of  said  jus- 
tice of  the  peace,  wherein  the  petitioner  was  plaintiff,  and 
one  Quackenbush  defendant.  Upon  the  return  made  to 
the  writ  of  certiorari,  the  superior  court  dismissed  the 
proceeding,  and  the  petitioner  appeals. 

The  justice  of  the  peace  had  jurisdiction  to  entertain 
the  motion  of  the  defendant  therein  to  set  aside  the  ser- 
▼ice  of  the  summons  made  upon  him  in  a  county  other 
than  that  in  which  the  action  was  pending.  Section 
848  of  the  Code  of  Civil  Procedure,  so  far  as  applicable  to 
this  case,  is  as  follows:— 

''Sec.  848.  The  summons  cannot  be  served  out  of  the 
county  of  the  justice  before  whom  the  action  is  brought, 
except  ....  when  an  action  is  brought  against  a  party 
who  has  contracted  to  perform  an  obligation  at  a  par- 
ticular place,  and  resides  in  a  different  county,  in  which 
ease  summons  may  be  served  in  the  county  where  he 
resides.'' 

It  is  clear  that  a  defendant  has  the  right  to  move  the 
court  to  set  aside  the  service  of  a  summons  attempted  to 
be  made  in  violation  of  the  provisions  of  this  section, 
and  the  motion  is  properly  made,  as  it  was  in  this  case, 
upon  affidavits  showing  the  grounds  of  the  motion.     The 
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fact  that  the  tLnverified  complaint  filed  in  the  action 
alleged  that  the  contract  sued  upon  was  to  be  performed 
by  the  defendant  therein  in  the  county  in  which  such 
action  was  brought  did  not  foreclose  all  inquiry  as  to 
the  fact,  and  deprive  the  justice  of  the  peace  of  jiuisdic- 
tion  to  pass  upon  the  truth  of  that  allegation  upon  the 
motion  to  set  aside  the  service  of  the  summons.  The 
burden  of  proving  the  improper  service  is,  of  course^ 
upon  the  defendant  in  such  a  motion,  and  he  should  be 
required  to  present  a  clear  case.  But  the  justice  having 
jurisdiction  to  hear  and  decide  the  motion,  his  decision 
thereon  cannot  be  reversed  or  annulled  upon  eerUorwri, 
no  matter  whether  such  decision  was  right  or  wrong,  upon 
the  evidence  before  him.  (Buckley  v.  Superior  Court,  96 
Cal.  119;  Sherer  v.  Superior  Court,  96  Cal.  653.)  The 
action  of  the  superior  court  in  dismissing  the  proceeding 
was  correct,  and  must  be  affirmed. 
Judgment  affirmed. 

Gabouttb,  J.|  and  McFabland,  J.,  eaneaixed. 

Hearing  in  Bank  denied. 


IKo.  14440.    Department  One. — ^December  1^  1802.] 

ALBERT  WASHBURN,  Respondent,  v.  ELIZABETH 
KAHLER,  Appellant. 

ICbghakiob*  LDEirs— PATHSirm  to  Oontbaotob— RscrrAUi  or  Rk- 

CEIFT8    TO   MATKBIAIrMAN — ^Pl«A   Of   BSTOPFEL — FiNDINOS. — ^Where 

the  answer  in  an  action  to  forecloae  a  mechanic's  lien  for  materials 
furnished  In  the  alteration  of  a  building  pleaded  by  way  of  estoppel 
that  the  defendant,  rdiylng  upon  the  recitals  in  receipted  bills  of  the 
plaintiff,  made  the  last  payment  to  the  contractor,  where  it  appears 
that  the  plaintifb  furnished  the  receipted  bills  for  the  purpose  of  as- 
sisting the  contractor  in  securing  his  certificate  from  the  architeci 
that  the  last  payment  was  due,  though  in  fact  the  money  had  not  been 
paid  to  plaintiff,  it  is  not  error  to  fail  to  find  upon  the  plea  of  es- 
toppel, where  it  further  appears  that  a  large  part  of  the  contract 
price  was  payable  under  other  certificates  not  depending  upon  the 
false  recitals,  and  where  the  court  has  found  that  defendant  in  fact 
paid  no  money  ui>on  the  certificate  of  the  architect. 
Id. — ^TiME  OF  Completion  of  Building — Cebtifioate  or  Arohttkct^ 
FzNDma  AQAXKm  EiTidengb. — ^Where  a  contract  for  the  alteration  of  • 
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bailding  provided  for  •  payment  to  the  eontnetor  when  til  tbe  wozk 
was  complete  and  accepted  by  the  architect,  ''provided  that  at  the 
making  of  any  payment  the  said  contractor  shall  produce  receipted 
bills  for  all  materials  and  labor  fomished  by  him  to  the  architect 
before  any  certificate  is  given  for  the  said  payment,"  a  certificate 
of  the  architect,  issned  in  compliance  therewith,  that  the  building  "is 
now  finished  as  per  contract,"  and  that  the  contractor  "is  now  en- 
titled to  the  last  and  final  payment,"  is  not  evidence  of  the  time  of 
the  completion  of  the  building;  and  where  it  appears  from  the  testi- 
mony of  the  contractor  that  the  building  was  in  fact  completed  some 
tan  days  before  the  date  of  the  certificate,  a  finding  that  the  build- 
ing was  completed  upon  the  date  of  the  certificate  will  be  set  asidsb 
as  not  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
dty  and  oounty  of  San  Francisco^  and  from  an  order  deny* 
ing  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

WilUam  H.  Jordan,  for  Appellant 

The  trial  court  must  find  upon  all  material  issues 
presented  by  the  pleadings.  {Campbell  v.  Buckman,  49 
CaL  367;  WaUon  v.  Cornell,  52  Cal.  91;  Byrnes  v.  Cla§^, 
64  Cal.  155;  Clark  v.  Superior  Court,  55  Cal.  199;  Lang 
V.  Specht,  62  Cal.  150;  Dunn  v.  Dunn,  62  Cal.  178;  Gould 
Y.  Stafford,  77  Cal.  66;  Christy  v.  Water  Works,  84  CaL 
641.)  The  estoppel  in  question,  being  affirmative  matter, 
and  in  this  case  pleaded  as  a  separate  defense,  was  a  ma- 
terial issue  which  should  have  been  found  upon  by  the 
trial  court.  {Cassidy  v.  Cassidy,  63  Cal.  352;  People  v. 
Forbes,  51  Cal.  628;  Christy  v.  Water  Works,  84  Cal.  541; 
Gould  V-  Stafford,  77  CaL  66;  Phipps  v.  Harlan,  63  CaL 
87.) 

E.  H.  Wakeman,  for  Respondent 

The  lien  was  filed  in  time.  As  to  the  date  of  comple- 
tion, the  architect's  certificate  is  conclusive.  (WillamMte 
S.  M.  L.  Co.  v.  Los  Angeles,  44  Cal.  229;  Dingley  v.  Green, 
54  Cal.  333.) 

Gabotjttb,  J. — ^This  is  an  action  for  the  foreclosure 
of  a  mechanic's  lien  for  materials  furnished  in  the  alter- 
tttion  of  a  building. 
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It  is  insisted  that  the  court  committed  error  in  not 
finding  upon  the  matters  set  out  in  the  answer  in  the 
nature  of  an  estoppel.  It  appears  that  th^  paymeut^^ 
were  to  be  made  to  the  contractor  by  the  owner  upon 
the  certificate  of  the  architect,  and  that  the  contractor 
obtained  his  last  certificate  from  the  architect,  certify- 
ing that  the  final  payment  provided  for  imder  the  terms 
of  the  contract  was  then  due  by  presenting  the  receipted 
bills  of  plaintiflf  for  the  materials,  upon  which  the  pres- 
ent lien  is  based.  Plaintiff  furnished  these  receipted 
bills  to  the  contractor  (although  in  fact  the  money  had 
not  been  paid)  for  the  purpose  of  assisting  him  in  secur- 
ing his  certificate  from  the  architect.  The  answer,  for 
an  estoppel,  alleges  that  defendant  relied  upon  the  truth- 
fulness of  the  recitals  contained  in  said  receipted  bills, 
and  so  relying,  paid  to  said  Wells,  the  contractor,  "a 
large  part,  if  not  all,  of  the  money  due  to  Uim"  under 
said  contract  Inasmuch  as  a  large  part  of  the  contract 
price  was  due  and  payable  imder  other  certificates  of 
the  architect,  the  issuance  of  which  in  no  manner  de- 
pended upon  or  were  affected  by  these  falsely  receipted 
bills,  the  allegations  of  estoppel  would  hardly  seem  of 
sufficient  importance  to  demand  findings  of  fact.  But 
aside  from  such  consideration,  the  court  found  that  de- 
fendant paid  no  money  upon  this  certificate  of  the  archi- 
tect, and  such  finding  is  fatal  to  the  estoppel,  conceding 
it  to  be  well  pleaded,  for  appellant  suffered  no  damage 
by  reason  of  respondent's  conduct  in  this  regard.  We 
are  unable  to  perceive  any  substantial  variance  between  the 
pleading,  the  liens,  and  the  proof. 

Appellant  contends  that  the  liens  were  filed  too  late, 
For  the  purpose  of  establishing  the  date  of  completion, 
respondent  offered  in  evidence  the  following  certificate  of 
the  architect:-* 

"San  Francisco,  Jan.  23,  1889. 
"Mb.  H.  Kahleb. 

^^Dear  Sir, — ^Your  building,  No.  11  Guerrero  Street,  is 
DOW  finished  aa  per  contract  dated  September  6,  1888, 
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by   Ivory   WeHa,  contractor,  who  is  now  entitled  to  the 
last  and  final  payment,  viz.,  $325. 

'HTou  will  therefore  please  pay  same  to  him,  and  this 
shall  be  your  receipt  therefor. 

''Provided,  however,  that  all  bills  and  receipts  are  satis- 
factory to  you. 

(Signed)  "^  H.  Damy," 

This  certificate  was  issued  in  compliance  with  a  pro- 
vision of  the  contract  that  provided  for  a  payment  to 
the  contractor,  to  wit,  'Vhen  all  the  work  is  complete 
and  accepted  by  the  architect,  $325.  'Provided,  that  at 
the  making  of  any  payment  the  said  contractor  shall 
produce  receipted  bills  for  all  materials  and  labor  fur- 
nished by  him  (the  said  contractor)  to  the  architect  be- 
fore any  certificate  is  given  for  the  said  payment."  It 
is  thus  apparent  that  the  date  of  the  certificate  of  the 
architect  is  no  evidence  of  the  time  of  the  comple- 
tion of  the  building.  Such  was  neither  its  object  nor 
purpose.  The  certificate  was  provided  for  in  the  con- 
tract for  the  purpose  of  indicating  when  the  final  install 
ment  was  payable  to  the  contractor.  The  time  for  the 
payment  of  this  installment  was  dependent  upon  the 
issuance  of  the  certificate,  and  the  issuance  of  the  cer- 
tificate was  dependent  not  alone  upon  the  completion  of 
the  building,  but  also  upon  the  condition  precedent  that 
receipted  bills  should  be  presented  to  the  architect.  The 
receipted  bills  may  have  been  presented  upon  the  day 
of  completion,  but  their  presentation  may  have  followed 
weeks  subsequent  to  that  event,  and  from  the  face  of  the 
certificate  it  is  impossible  to  determine  the  date  of  com- 
pletion. The  contractor,  who  was  oflfered  as  a  witness 
for  the  respondent,  testified,  upon  cross-examination, 
that  the  building  was  completed  January  13th.  This 
evidence,  taken  in  connection  with  the  architect's  certifi- 
cate, comprises  all  that  was  presented  upon  this  matter, 
and  upon  such  a  state  of  facts  the  finding  that  the  build- 
ing was  completed  upon  the  twenty-third  day  of  January 
must  be  set  aside  as  without  support  in  the  evidence. 
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It  follows  that  the  judgment  and  order  should  be  re- 
versed, and  the  cause  remanded  for  a  new  triaL  It  is  ^ 
ordered. 

Harbison,  J.,  and  Patsbson,  J.,  concurred. 


[No.  14288.    Department  l^wo.— December  20,  1892.] 

T.  B.  ROBINSON,  Appellant,  v.  TEMPLAR  LODGE 
No.  17, 1.  O.  0.  P.,  Respondent. 

Mutual  Aid  Absooiation — SiaK-BBNEnrs — Submission  to  Bstab* 
ZISHSD  Tbibunal — OoNOLUSiVENBSs  or  DECISION. — ^The  voluntary 
submiasion,  by  a  member  of  a  benevolent  and  mntnal  aid  aasodation, 
of  hia  claim  against  the  association  for  **8ick-benefits,"  to  a  tribunal 
of  the  association  established  for  the  purpose  of  settling  all  matters 
of  difference  which  might  arise  between  the  association  and  any 
of  Its  members,  growing  out  of  a  refusal  upon  the  part  of  the  asso- 
ciation to  pay  benefits  claimed,  is  an  implied  agreement  npon  his  part 
to  be  bonnd  by  their  judgment  and  award. 

Id. — Abbitbation — Implied  Agreement — Conolusivkness  orAwABa 
—Where  a  matter  is  submitted  to  arbitrators,  it  is  not  necessary  that 
there  should  be  any  express  agreement  to  abide  by  the  award  when 
made,  for  the  law  implies  an  agreement  from  the  very  fact  of  sub- 
mission to  be  bound  by  their  judgment  or  award,  in  tiie  absence  of 
any  fraud  or  mistake,  or  other  cause  which  In  equity  would  entltlo 
him  to  avoid  the  same. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  D.  Collins,  for  Appellant 

A  member  of  a  beneficial  society  who  invokes  the 
remedies  of  the  society  without  avail  may  apply  to  a 
court  of  law  for  redress;  and  it  is  not  competent  for  the 
society  to  deprive  him  of  that  right,  as  it  is  against  the 
policy  of  the  law  to  oust  the  courts  of  their  jurisdiction. 
{Bauer  v.  Samson  Lodge,  102  Ind.  262.  See  also  Supreme 
Council  V.  Oarrigus,  104  Ind.  133 ;  54  Am.  Rep.  298 ;  /Jo//- 
inson  v.  Society,  67  Cal.  135;  Oliver  v.  Hopkins,  144  Mas^ 
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176;  MoMon  v.  Otatid  Lodge,  30  Minn.  509;  CarUn  v. 
Drury,  1  Vea.  &  B.  157;  PauUney  v.  Bachman,  31  Hun, 
49;  Hofrinffton  v.  Workingmen'a  A$i^n,  70  Ga.  842;  Aus- 
tin V.  Searing,  16  N.  Y.  123;  69  Am.  Deo.  665.) 

/omet  0.  Magmre,  and  Davie  Louderbaek,  for  Bespond- 
enl 

Appellant  having  voluntarily  submitted  his  claim  to 
ben^ts  to  arbitration  before  the  tribunals  established 
for  that  purpose,  and  he  having  been  adjudged  not  en- 
titled to  the  payment  of  his  claim  for  sick-benefits,  he  is 
conclusively  bound  by  that  award,  in  the  absence  of 
fraud.  {Fritz  v.  Muck,  62  How.  Pr.  70;  Taram  v.  Hovh 
ard  Ben.  Asifn,  4  Pa.  St.  619;  Van  Poucke  v.  Netherland 
8oe.,  63  Mioh.  878;  Cincinnati  Lodge  v.  Littlebury,  6  Gin. 
Law  Bull.  237;  Mohawk  Lodge  v.  Wentworth,  4  Cin.  Law 
BulL  618;  Anacoeta  Tribe  v.  Murbach,  13  Md.  91;  71  Am. 
Dec  625;  Osceola  Tribe  v.  Schmidt,  57  Md.  98;  Woolsey  v. 
Independent  Order  of  Odd  Fellows,  61  Iowa,  492;  Com.  v. 
Pike  Ben.  Soc,  8  Watts  &  S.  247 ;  Hawkshaw  v.  Swpreme 
Lodge  K.  of  H.,  29  Fed.  Rep.  773;  Harrison  v.  Hoyle,  24 
Ohio  St  264;  Black  and  White  Smitht^  Soc.  v.  Vandyke,  2 
Whail  812 ;  Harrington  v.  Workingmen's  Ben.  Ass'n,  70  Qa. 
841 ;  Appeal  of  Sperry,  116  Pa.  St.  391.)  It  is  well  settled 
that  an  award  has  the  same  effect  as  a  judgment,  and 
condudes  the  parties  to  the  controversy  effectually  from 
litigating  the  same  matters  anew  (Buck  v.  Buck,  2  Vt. 
417;  Jorus  v.  Harris,  58  Miss.  293;  Leonard  v.  Wading 
River  Co.,  113  Mass.  236;  Evars  v.  Kamphaus,  69  Pa.  St. 
879;  Martin  v.  Bevan,  68  Ind.  282),  even  when  errone 
ous,  if  fairly  made.  (Morse  v.  Bishop,  55  Vt.  231 ;  Shef- 
field  V.  Clark,  78  Ga.  92;  1  Am.  &  Eng.  Ency.  of  Law, 
706.) 

DsHavxn,  J. — ^This  is  an  action  to  recover  "sick- 
benefits.''  The  superior  ooart  sustained  a  demurrer  to 
the  complaint,  and  thereupon  rendered  judgment  in 
favor  of  defendant. 

Tbe  complaint  alleges  that  defendant  is  a  subordinate 
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lodge  of  the  Independent  Order  of  Odd  Fellows  of  the 
state  of  California;  that  it  is  an  incorporated  associa- 
tion of  individuals,  organized  for  the  purpose  of  benevo- 
lence and  mutual  assistance;  that  in  the  year  1863  the 
plaintiff  became  and  ever  since  has  been  a  member  in 
good  standing  of  said  lodge;  and  that  ''said  defendant 
made  and  executed  a  written  contract  with  plaintiff, 
whereby,  in  case  plaintiff  became  sick  while  he  was  a 
member  of  said  lodge,  and  was  thereby  rendered  inca- 
pable of  earning  a  Uvelihood,  he  was  to  receive  and  be- 
come entitled  to  the  sum  of  ten  dollars  per  week,  .... 
to  be  paid  him  by  said  lodge  as  and  for  sick-benefits 
during  such  time  as  he  was  a  member  of  said  lodge  in  good 
standing,  and  continued  sick." 

The  complaint  then  alleges  that  upon  March  6,  1878, 
plaintiff  became  sick,  and  has  since  that  date  continu- 
ously, by  reason  of  sickness,  been  rendered  incapable  of 
earning  a  livelihood,  and  that  defendant  has  failed  to 
pay  to  him  the  sum  of  ten  dollars  per  week  benefits 
since  July  2,  1879,  and  on  June  20,  1883,  "arbitrarily 
removed  plaintiff's  name  from  its  sick-list."  After 
thus  stating  what  plaintiff  claims  to  have  been  the  con- 
tract between  himself  and  defendant,  and  its  breach, 
the  complaint  proceeds  to  allege  that  in  the  government 
of  subordinate  lodges  of  the  Independent  Order  of  Odd 
Fellows  "said  order  has  established  various  tribunals, 
appellate  in  character,  to  review  and  revise  the  action  of 
subordinate  lodges,  including  defendant,  in  failing  to  pay 
sick-benefits  to  members,  and  provided  that  all  members 
of  defendant  lodge  should  have  the  right  to  resort  to  said 
tribunal  for  redress  in  case  of  failure  of  defendant  to  pay 
sick-benefits,  ....  and  that  plaintiff,  immediately  upon 
the  failure  of  defendant  to  pay  him  sick-benefits,  invoked 
the  jurisdiction  of  said  tribunals  for  the  purpose  of  ob- 
taining relief  respecting  the  failure  of  defendant  to  pay 
rick-benefits,"  and  "litigated  his  claim  to  sick-benefits 
before  the  tribunals  of  said  order,  and  as  a  result  thereof, 
plaintiff  was  unable  to  obtain  any  relief  whatever  re- 
specting said  sick-benefits,    and    the    payments    thereof; 
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ihat  the  said  tribunals  of  said  order  adjudged  and  deter- 
mined, on  the  sixteenth  day  of  June,  1890,  that  the  plain- 
tiff was  not  entitled  to  the  payment  of  his  said  ckdm  for 
such  benefits,  or  any  part  thereof." 

It  is  not  alleged  that  the  defendant  here  has  any  pro- 
vision in  its  by-laws  to  the  effect  that  the  benefits  which 
it  agrees  to  pay  to  its  members  in  case  of  sickness  shall 
not  be  payable  except  upon  the  favorable  report  or  rec- 
ommendation of  some  committee  of  the  order  specially 
authorized  by  its  constitution  or  by-laws  to  investigate 
such  claims  for  benefits;  but,  on  the  contrary,  it  will 
be  noticed  that  by  the  terms  of  the  contract  between 
plaintiff  and  defendant  as  stated  in  the  complaint,  the 
plaintiff  was  under  no  obligation  to  resort  in  the  first 
instance  to  the  tribunals  established  by  the  laws  of  the 
order  under  which  defendant  was  organized,  or  even 
to  make  any  demand  upon  defendant  for  the  benefits 
claimed,  other  than  by  the  commencement  of  an  action 
therefor  in  some  court  of  <3ompetent  jurisdiction.  It  is, 
however,  alleged  in  the  complaint,  as  we  construe  it, 
that  plaintiff  did  voluntarily  submit  his  claim  against 
defendant  to  the  decision  of  the  tribunals  of  the  order 
of  which  he  became  a  member  when  he  joined  the  de- 
fendant lodge,  and  that  such  tribunals  ''adjudged  and 
determined"  that  he  was  not  entitled  to  the  payment  of 
the  benefits  now  claimed,  or  to  any  part  thereof.  The 
question  therefore  is.  What  effect  has  this  determination 
upon  the  right  of  plaintiff  to  maintain  the  action?  It 
does  not  appear  that  plaintiff  made  any  express  agree- 
ment to  be  bound  by  the  determination  of  the  tribunals 
referred  to,  but  we  think  that  when  he  volimtarily  sub- 
mitted to  them  for  decision  the  differences  which  existed 
between  himself  and  defendant,  there  was  an  implied 
agreement  upon  his  part  to  be  bound  by  their  judgment 
or  award,  in  the  absence  of  any  fraud  or  mistake  or 
other  cause  which  in  equity  would  entitle  him  to  avoid 
the  same.  ''Where  a  matter  is  submitted  to  arbitrators, 
it  is  not  necessary  that  there  should  be  any  expresir 
agreement  to  abide  by  the  award  when  made,  for  the 
XOVII.  CaL— 6 


66  RoGBBs  V.  Duff.  [87  Cal. 

law  implies  such  an  agreement  from  the  very  fact  of  sub- 
mission." (Valentine  v.  Valentine,  2  Barb.  Ch.  430.)  It 
would  seem,  from  the  allegations  of  the  complaint,  that 
the  tribunals  whose  jurisdiction  plaintiff  invoked  are 
established  for  the  purpose  of  settling  all  matters  of  dif- 
ference which  may  arise  between  a  subordinate  lodge 
and  any  of  its  members,  growing  out  of  a  refusal  upon 
the  part  of  the  lodge  to  pay  benefits  claimed,  if  the 
member  consents  to  submit  such  matter  to  them  for  set- 
tlement; and  it  seems  clear  to  us  that  plaintiff's  volun- 
tary submission  of  his  claim  for  benefits  to  their  decision 
was  in  the  nature  of  a  submission  to  arbitration,  and 
their  decision  in  the  nature  of  an  award,  and  should  be 
considered  equally  conclusive.  It  is  not  alleged  that 
there  was  any  misconduct  upon  the  part  of  those  to 
whom  he  submitted  the  justice  of  his  claims,  or  that 
there  was  any  fraud  or  mistake  in  the  award  itself,  or 
that  for  any  reason  the  matters  in  difference  between 
himself  and  defendant  were  not  fully  and  fairly  tried. 
Judgment  affirmed. 

6HARP8TEIN,  J.,  and  McFabland,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.  19045.     Department  Two. — ^December  20,  1892.) 

a  A.  ROGERS,  Respondent,  v.  R.  P.  DUFF  bt  al., 
Deiendants.    E.  a.  KITZMILLER,  Appellant. 

Assumpsit — Money  Paid — Pleading — Uncertainty — Items  or  Ac- 
count— Bill  of  Particulaks. — A  complaint  allesingr  that  the  plain- 
tiff, as  a  commission  broker,  advanced  a  specified  sum  of  money  for 
defendants,  at  their  instance  and  request,  in  the  purchase  of  pro- 
duce, and  that  the  dofondants  promised  to  pay  the  same  to  plaintiff, 
but  although  often  roqiiostcd  so  to  do,  neglected  and  still  neglect  to 
pay  the  same  to  the  plaintiif.  is  neither  uncertain  nor  ambiguous.  The 
plaintifT  need  not  set  forth  the  items  of  an  account  alleged,  but  must, 
if  demandf^d  in  writiriL'.  L'ivo  a  copy  of  the  account  to  the  adverse 
pt^fty,  to  be  precluded   from  giving  evidence  thereof. 
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IB. — Goods  Sold-— Ck>inassioN8  on  Pbgduc^— Plcading — Implied 
Atebment  of  Serviobs. — ^An  allegation  In  »  ee^plaint  that  the  de- 
fendants are  indebted  to  the  plaintiff  for  the  b^Unce  of  an  account 
for  produce  sold  to  the  defendants,  and  for  commissions  on  the  pur> 
chase  by  plaintiff  for  defendants  of  various  articles  of  farm  produce, 
implies  that  the  plaintiff  performed  services  for  the  defendants  in 
purchasing  the  articles;  and  a  finding  thai  the  defendants  are  in- 
debted to  the  plaintiff  for  labor  performed  at  their  request  is  within 
the  issues. 

Id. — ^Agengt — CtoiCFENSATiON  fob  Sebyiobb. — Commissions  are  the 
compensation  to  agents,  factors,  and  other  persons  who  manage  the 
affairs  of  others,  in  recompense  for  their  services. 

Findinob — Failubb  TO  Find  ufon  Issue — Byidengb— Affeal. — ^The 
omission  of  the  trial  court  to  find  upon  an  issue  is  not  an  error  for 
which  the  judgment  will  be  reversed,  where  it  does  not  appear  that 
•viaenoe  was  introduced  in  relation  to  such  issue. 

Appeal  from  a  judgment  of  the  Superior  CJourt  of 
Santa  Bai'bara  County. 

The  facts  are  stated  in  the  opinion  of  the  courk 

B.  F,  Thomas,  for  Appellant 

0.  A.  Storke,  for  Respondent. 

Bharpstein,  J. — The  plaintiflp  states  two  causes  of  ac- 
tion in  his  complaint.  Defendant  Kitzmiller  demurred 
to  the  complaint,  on  the  grounds  that  it  is  uncertain 
and  ambiguous,  because  it  cannot  be  ascertained  from  it 
whether  the  action  is  brought  for  the  sum  of  $697.69,  or 
any  sum  of  money,  advanced  for  the  use  and  benefit  of 
defendants,  or  whether  said  action  is  brought  to  recover 
for  the  price  of  beans  sold  and  delivered  by  plaintiflF  to 
defendants,  and  for  commissions  on  various  articles  of 
farm  produce,  and  for  money  paid  out  lor  defendant's 
use. 

The  demurrer  was  overruled,  and  that  ruling  is  one  of 
the  errors  relied  on  by  appellant. 

The  first  cause  of  action  is  stated  in  the  complaint  in 
the  following  language:  "That  plaintiff  is,  and  at  all 
times  hereinafter  mentioned  has  been,  doing  business 
as  a  broker  and  buyer,  on  commission,  in  the  county  of 
Santa  Barbara,  state  of  California;  that  as  such  broker, 
between    the   twenty-sixth   day   of   July,    18S9,    and    the 
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twenty-ninth  day  of  March,  1890,  plaintiflF  advanced  in 
Santa  Barbara,  in  the  county  and  state  aforesaid,  the 
sum  of  $697.69  for  defendants,  at  defendants'  instance 
and  request,  in  the  purchase  of  certain  Lima  and  other 
beans,  and  other  products  of  California;  that  defendants 
promised  to  pay  the  same  to  plaintiff,  and  although 
often  requested  so  to  do,  defendants  have  neglected  and 
still  neglect  to  pay  the  same  to  plaintiff,  or  any  part 
thereof." 

We  discover  no  uncertainty  or  ambiguity  in  this  lan- 
guage. "It  is  not  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
precluded  from  giving  evidence  thereof."  (Code  Civ. 
Proc,  sec.  454.) 

We  think  plaintiff  set  forth  all  that  he  was  required  to 
under  this  provision  of  the  code,  and  this  applies  as  well 
to  the  statement  of  the  second  cause  of  action  as  to  that 
of  the  first.    The  demurrer  wa3  properly  overruled. 

After  the  demurrer  was  overruled,  the  defendant  Kitz- 
miller  filed  an  answer  to  the  complaint,  in  which  he  de- 
nied that  he  or  the  firm  of  P.  Duff  &  Sons  is  indebted  to 
the  plaintiff  in  any  sum  whatever,  and  for  cause  of  coun- 
terclaim alleges  that  plaintiff  is  indebted  to  defendants 
on  breach  of  contract  in  not  delivering  Lima  beans  to 
defendants  according  to  a  contract  between  plaintiff  and 
defendants. 

After  hearing  the  evidence  and  arguments  of  the  re- 
spective parties,  the  cause  having  been  submitted  to  the 
court  for  decision,  the  court  found  "that  defendants,  at 
the  date  of  the  commencement  of  this  action,  and  ever 
since  have  been,  and  still  are  indebted  to  plaintiff  in  the 
sum  of  ¥547.88  for  labor  which  plaintiff  performed  for 
defendants  at  their  request,  for  moneys  expended  by 
plaintiff  at  their  request  in  the  purchase  of  Lima  and 
other  beaas  and  of  agricultural  products  of  California 
between  the  firsi  day  of  August,  1889,  and  the  second  da\ 
of  May,  1890." 
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Appellant  contends  that  the  finding  that  defendants 
are  indebted  to  plaintiflF  for  labor  performed  at  their  re- 
quest is  a  finding  outside  of  the  issues.  There  is  no 
mention  of  labor  in  the  complaint;  but  it  is  alleged 
that  the  defendants  are  indebted  to  the  plaintiff  in  the  sum 
of  $697.69  for  the  balance  of  an  account  for  beans  sold 
and  delivered  by  the  plaintiff  to  the  defendants,  and  for 
commissions  on  the  purcJuise  by  pkdntiff  for  defendants  of 
variovs  articles  of  farm  produce,  the  whole  furnished,  done, 
and  performed  at  the  request  of  the  defendants. 

"Commissions'*  are  the  compensation  to  agents,  fac- 
torsy  and  other  persons  who  manage  the  affairs  of  others, 
in  recompense  for  their  services,  and  we  think  the  alle- 
gation that  defendants  are  indebted  to  plaintiff  for  com- 
missions on  the  purchase  by  plaintiff  for  defendants  of 
various  articles  of  farm  produce  implies  that  plaintiff 
performed  services,  i.  e.,  labor,  for  defendants  in  pur- 
chasing said  articles.  The  purchase  of  farm  produce 
necessarily  involves  more  or  less  labor.  We  think  the 
finding  within  the  issues. 

There  is  no  finding  upon  the  issue  raised  by  the  coun- 
terclaim, and  appellant  insists  that  the  omission  to  find 
upon  that  issue  is  a  fatal  error. 

We  do  not  know  and  cannot  assume  that  any  evidence 
was  introduced  upon  that  issue.  ''This  court  will  not 
reverse  for  want  of  a  finding  on  an  issue,  where  there  is 
no  evidence  in  relation  to  such  issue."  (Wise  v.  Burton, 
73  Cal.  174;  Himmelman  v.  Henry,  84  Cal.  104;  Winslow 
V.  Oohransen,  88  Cal.  450.) 

Judgment  affirmed. 

Da  HavbNi  3.f  and  McFABuun),  J.,  ooncurred* 
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[No.  19126.     Department  Two.— December  20.  1892.1 

E.    B.   WOOLLEY,    Respondknt,   v.   ISAIAH   WICK- 
ERD,   Appellant. 

VeNDOB'8   LiEIT — ^ASSIONKENT  Or  JUDGMENT  TO  BB  RE00yEBEI>— NON- 

EXTINCTION  OF  LiEK. — ^The  EBBigmnent  by  a  vendor  of  real  property, 
after  the  commencement  of  an  action  to  foreclose  his  vendor's  lien  for 
the  balance  of  the  purchase-money,  of  all  his  right,  title,  and  interest 
in  any  judgment  that  he  might  recover  in  the  action,  is  not  a  transfer 
of  the  cause  of  action,  and  does  not  extinguish  his  lien.  Such  assign- 
ment can,  at  most,  operate  only  as  an  agreement  to  assign  or  transfer 
the  judgment  when  recovered. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

R.  E.  Horton,  for  Appellant 

Alfred  Cooper,  Frank  H.  Suffel,  and  /.  TT.  Swanwick, 
for  Respondent 

Bblgheb,  C. — ^The  plaintiflf  brought  this  action  to 
recover  the  sum  of  four  hundred  dollars,  balance  of 
purchase-money  due  for  certain  real  property  sold  by 
him  to  the  defendant,  and  to  foreclose  a  vendor's  lien 
on  the  property  therefor. 

The  court  below  gave  judgment  for  the  plaintiflf  ac- 
cording to  the  prayer  of  his  complaint,  and  the  defendant 
appeals  from  the  judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

Only  two  points  are  made  by  appellant  They  are, 
that  the  judgment  should  be  reversed  upon  the  grounds, 
— 1.  That  the  plaintiflf  by  his  delay  lost  his  rights;  and 
2.  That  there  was  no  vendor's  lien  which  could  be 
enforced  in  the  action. 

Aa  to  the  first  point,  the  court  found,  in  efifect,  that 
the  delay  complained  of  was  by  agreement  with  and 
consent  of  the  defendant,  and  therefore  that  any  objec- 
tion on  account  of  the  delay  was  waived.  It  would  sub- 
serve no  useful  purpose  to  state  the    evidence    bearing 
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upon  thia  question.  In  our  opinion^  it  was  fully  soffi- 
oient  to  justify  the  findings  and  hence  this  point  cannot 
be  sustained. 

The  second  point  is  based  upon  the  theory  that  the 
plaintiff  sold  and  assigned  his  claim  for  the  four  hun- 
dred dollars  unpaid  purchase-money  before  the  judg- 
ment was  rendered,  and  that  the  lien  was  not  assignable, 
and  therefore  ceased  to  exist  when  the  sale  was  made, 
and  could  not  thereafter  be  enforced  in  the  name  of 
the  assignor  or  assignee. 

It  is  true  that  when  the  owner  of  real  property  parts 
with  his  title  to  it,  and  the  purchase-money  is  not  paid, 
and  no  security  is  taken,  the  law  implies  a  lien  in  his 
favor  to  secure  its  payment.  The  lien  does  not  arise 
from  any  agreement  of  the  parties,  but  is  the  creature 
of  equity,  and  is  established  solely  for  the  security  of 
the  vendor.  It  is  a  privilege  purely  personal,  and  can- 
not exist  in  favor  of  any  one  but  the  vendor.  It  is  not 
assignable,  even  by  express  contract,  and  the  assignee 
of  the  right  to  recover  the  money  for  which  the  land 
was  sold  cannot  enforce  the  lien.  (JSaum  v.  OrigMby, 
21  Cal.  173;  81  Am.  Dec.  153;  Avery  v.  Clark,  87  Cal. 
619;  22  Am.  St.  Bep.  272;  GeBmer  v.  Palmateer,  89  CaL 
89.) 

The  above  are  well-settled  rules  of  law,  and  the  ques- 
tion is.  Do  they  apply  to  this  case? 

The  only  proof  that  the  plaintiff  had  assigned  his 
claim  for  the  four  hundred  dollars  was,  that  after  the 
action  was  commenced  he  assigned  to  his  attorneys  all 
his  right,  title,  and  interest  in  any  judgment  that  h^ 
might  recover  in  the  action. 

The  Civil  Code  has  the  following  provisions :-« 

'^Sec.  1721.  Sale  is  a  contract  by  which,  for  a  peeu- 
niary  consideration  called  a  price,  one  transfers  to  another 
an  interest  in  property. 

**Sec.  1722.  The  subject  of  sale  must  be  property, 
the  title  to  which  can  be  immediately  transferred  from  the 
seller  to  the  buyer." 

When  the  alleged  assignment  was  made,  there  wae  no 
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judgment,  the  title  to  which  could  be  immediately  trans- 
ferred. The  assignment  therefore  did  not  transfer  the 
cause  of  action,  and  could,  at  most,  operate  only  as  an 
agreement  to  assign  or  transfer  the  judgment  when 
recovered.  This  does  not,  in  our  opinion,  bring  the  case 
within  the  rules  of  law  above  declared. 

There  is  nothing  in  the  other  objections  that  the 
plaintijff  had  received  the  entire  purchase  price  of  his 
land,  and  that  there  was  no  lien  because  the  parties  had 
entered  into  a  collateral  agreement  about  another  con- 
tract. 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

Haynbb,  C,  and  Vanclibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  affirmed. 

Sharpstein,  J.,  McFam^and,  J.,  Db  Haven,  J. 

Hearing  in  Bank  denied. 


[No.  14650.     Departmeut  One.— December  24,  1892.] 

CHARLES  K.  BREEZE  et  al..  Appellants,  v.  JOHN 
BROOKS  ET  AL.,  Respondents. 

ITbaudulent  Cowtetanch — Restjlttwo  Tbust — Deed  to  Beneficiabt 
— Action  by  Cbedftobs  of  Trustee — Estoppel  of  BENEnciART. — 
In  an  action  by  the  creditors  of  one  who  held  the  leiral  title  to  land 
as  a  resulting  trust  in  favor  of  his  brother,  who  paid  the  consideration 
for  the  land,  to  set  aside  a  deed  made  to  such  brother  in  execution  of 
the  trust  on  the  ground  that  the  conveyance  was  in  fraud  of  the  cred- 
itors of  the  trustee,  it  is  necessary,  in  order  to  entitle  the  creditors 
to  recover  upon  the  ground  of  estoppel  of  the  beneficiary,  to  show 
that  the  beneficiary  was  In  some  way  privy  to  the  trustee's  obtaining 
credit  from  them,  or  that  in  giving  such  credit  they  relied  upon  some 
affirmative  statement  or  act  of  the  beneficiary  other  than  the  mere 
fact  of  his  permitting  the  title  to  stand  of  record  in  the  name  of  the 
trustee,  if  the  creditors  did  not  examine  the  record,  or  rely  thereon  as 
An  inducement  to  give  credit  to  the  holder  of  the  legal  title. 
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Id. — ^Reputation  of  Ownership  by  Trustee — Recogwttioit  of  Title 
BY  BENEnciARY — KNOWLEDGE  OF  CREDITORS. — The  Creditors  of  the 
trustee  cannot  rely  upon  the  fact  that  while  he  was  the  holder  of  the 
legal  title  he  was  generally  reputed  or  believed  to  be  the  owner,  oi 
that  his  ownership  was  recognized  by  the  beneficiary  in  a  litigatioB 
between  the  trustee  and  other  parties,  where  it  does  not  appear  that 
the  creditors  had  knowledge  of  such  general  reputation,  or  of  what 
was  done  during  the  litigation,  or  that  they  in  any  way  relied  there- 
on in  giving  credit  to  the  trustee. 

Id. — Credit  upon  Apparent  Ownership  and  Declarations  o»  Trus- 
tee IN  Possession — Knowledge  of  Beneficiary. — Although  it  ap- 
pears that  credit  was  given  by  the  plaintiffs  on  account  of  the  appar- 
ent ownership  of  the  trustee  and  his  exclusive  possession  of  the  prop- 
erty and  relying  upon  his  declarations  that  he  was  the  owner  thereof, 
the  beneficiary  is  not  bound  thereby,  if  it  does  not  appear  that  hf 
had  any  knowledge  that  the  trustee  was  obtaining  credit  with  the 
plaintiffs  upon  the  faith  of  his  apparent  ownership  of  the  land. 

Findings — Construction — Appeal  from  Judgment — Iwferenoi 
FROM  Facts  Found. — The  findings  of  the  trial  court  are  to  receive 
such  a  construction  as  will  uphold  rather  than  defeat  its  judgment 
thereon,  and  whenever,  from  the  facts  found  by  it,  other  facts  may  be 
inferred  which  will  support  the  judgment,  such  inference  will  be 
deemed  to  have  been  made  by  the  trial  court,  and  upon  an  appeal 
from  that  judgment  the  appellate  court  will  not  draw  from  those  facts 
any  inference  of  fact  contrary  to  that  which  may  have  been  drawn  by 
the  trial  court  for  the  purpose  of  rendering  such  judgment. 

Id. — Decision  upon  Former  Appeal — Findings  upon  Second  Trial. 
The  findings  of  the  court  upon  a  second  trial,  after  the  decision  of 
this  court  upon  a  former  appeal,  must  be  deemed  to  have  been  made 
in  the  light  of  that  decision  as  to  what  was  essential  to  a  recovery  by 
the  plaintiffs,  and  its  failure  to  find  from  the  evidence  the  facts  then 
declared  to  be  essential  to  such  recovery,  as  well  as  its  own  con- 
struction of  its  findings,  made  by  rendering  judgment  for  the  defend- 
ants, must  be  rep^arded  as  it  own  conclusiou  that  the  evidence  was 
Insufficient  to  justify  such  findings  as  under  the  former  opinion  of 
this  court  would  authorize  a  decision  in  favor  of  plalntiffiL 


Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County. 

The  facts  are  stated  in  the  opinion  of  the  court,  and 
in  the  decision  rendered  upon  the  former  appeaL  (71 
Cal.  169.) 

Oeorge  W.  Fox,  George  C.  Ross,  and  S.  F.  Leib,  for  Ap- 
pellants. 

B.  /?.  Mofitick,  and  W.  C,  Belcher,  for  Respondents. 
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Harrison,  J. — The  plaintiffs  brought  thie  »rUou  u; 
subject  certain  lands  of  Patrick  Brooks,  which  he  had 
allowed  to  stand  of  record  in  the  name  of  his  brother 
John,  to  their  claim  as  creditors  of  John,  upon  the  ground 
that  the  subsequent  transfer  from  Patrick  to  John  was 
fraudulent,  and  with  intent  to  defraud  them  as  creditors. 
Judgment  was  rendered  in  favor  of  the  defendants,  and 
the  plaintiffs  have  appealed  upon  the  judgment  roll  alone, 
claiming  that  upon  the  findings  of  fact  judgment  should 
have  been  given  in  their  favor.  Upon  a  fonner  appeal 
herem  (71  Cal.  169),  the  judgment  in  favor  of  the  plain- 
tiffs was  reversed  upon  the  ground  that  the  findings  did 
not  sustain  it,  and  the  action  was  remanded  for  a  new 
trial.  Unless,  therefore,  the  facts  now  presented  are 
materially  different  from  those  presented  upon  the  for- 
mer appeal,  the  judgment  of  the  court  below  must  be 
affirmed. 

The  findings  of  fact  which  were  before  the  court  on 
the  former  appeal  are  substantially  set  forth  in  the  re- 
port of  the  case,  and  were  again  made  by  the  court  upon 
the  subsequent  trial,  and  in  the  same  language  as  be- 
fore. In  addition  thereto,  the  court  has  now  found  that 
during  the  time  that  the  legal  title  to  the  land  stood  in 
John,  he  was  generally  reputed  and  believed  in  his  neigh- 
borhood, and  among  his  neighbors,  and  by  the  commu- 
nity generally,  to  be  the  legal  and  equitable  owner  of  the 
land;  that  the  deed  to  him  was  delivered  to  him  in  per- 
son by  the  grantors,  and  was  taken  by  him  to  the  record- 
er's office  for  record,  and  was  recorded  at  his  request; 
that  during  the  time  that  it  stood  of  record  in  his  name  it 
was  assessed  to  him  and  in  his  name,  and  that  he  had 
paid  certain  taxes  thereon;  that  in  the  year  1869  he 
oonmienced  an  action  against  the  Spring  Valley  Water 
Works  for  damages,  which,  after  having  been  partly  tried, 
was  compromised  between  the  parties  without  going  to 
judgment,  under  which  the  defendant  paid  him  certain 
moneys;  that  at  the  trial  thereof,  Patrick  testified  as  a 
witness  in  his  favor,  and  it  was  stipulated  by  counsel  for 
the  respective  parties  in  open  court,  and  in  the  presence 
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of  Patrick,  that  John  was  the  owner  in  fee  of  the  land. 

The  court  also  finds  certain  detailB  of  the  transactions 
between  John  and  the  plaintiffs,  by  which  he  incurred 
the  indebtedness  for  which  he  gave  them  the  promissory 
note  on  which  they  recovered  the  judgment  they  are 
now  seeking  to  enforce;  and  that  during  all  this  time 
the  only  information  which  Patrick  had  that  John  was 
obtaining  credit  from  the  plaintiflPs,  or  dealing  with 
them,  was,  that  he  was  informed  of  an  error  which  th<i 
plaintiffs  made  in  September,  1872,  by  charging  tw 
items,  amounting  to  about  twenty  dollars,  to  John  in 
stead  of  to  himself,  and  of  the  subsequent  correction  Oi 
the  error  by  transferring  the  items  to  his  own  account. 

A  comparison  of  the  facts  found  at  the  last  trial  with 
those  before  the  court  on  the  former  appeal  shows  that 
they  do  not  take  the  case  out  of  the  principles  then  laid 
down,  or  call  for  the  application  of  any  different  princi- 
ples. It  was  then  held  necessary  that  the  plaintiffs,  in 
order  to  entitle  them  to  a  recovery,  should  show  that 
Patrick  was  in  some  way  privy  to  John's  obtaining  credit 
from  them,  or  that  in  giving  such  credit  they  relied 
upon  some  affirmative  statement  or  act  of  Patrick,  other 
than  his  permitting  the  title  to  stand  of  record  in  John's 
name;  and  that  the  mere  fact  that  Patrick  allowed  the 
title  to  the  land  to  stand  of  record  in  the  name  of  John 
was  unavailing  to  the  plaintiffs,  unless  they  could  estab- 
lish, to  the  satisfaction  of  the  court,  that  they  relied 
thereon  as  an  inducement  to  give  credit  to  John.  The 
court  says,  in  its  opinion:  'The  findings  negative  the 
idea  that  the  plaintiffs,  in  giving  credit  to  John,  relied 
on  any  statement  of  Patrick  that  John  owned  the  land; 
nor  18  it  intimated  thoft  they  examined  the  records  of 
deeds,  or  that  of  the  partition  suit,  to  find  out  what  they 
disclosed  in  reference  to  John's  title,  or  relied  on  them 
in  any  way  to  induce  the  credit  which  they  extended  t^ 
John.  They  seem  to  have  reHed  on  the  facts  that  Johv 
lived  on  the  land,  claimed  it  in  his  conversations  witb 
them  as  his,  and  that  he  was  insolvent,  and  Patrick  knew 
it,  and  that  is  all  which  it  is  there  claimed  even  tend? 
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to  show  Patrick  as  having  been  privy   in    any    way    to 

John's  obtaining  credit  from  the  plaintiffs So 

far  as  the  findings  disclose,  Patrick  did  no  act  to  induce 
creditors  of  John  to  believe  the  land  was  John's,  save 
that  he  allowed  the  title  upon  the  record  to  stand  in 
John's  name,  which  record  these  creditors  never  exam- 
ined. It  does  not  appear  that  Patrick  had  any  knowl- 
edge that  John  was  getting  credit  from  any  one  upon  the 
faith  of  his  apparent  ownership  of  the  land.  There  was 
therefore,  on  the  part  of  the  former,  no  such  careless- 
ness or  negligence  as  amounted  to  even  the  smallest  de- 
gree of  turpitude,  and  in  such  a  case  we  understand  the 
authorities  all  to  agree  that  one  cannot  be  estopped  to 
set  up  that  which  but  for  such  act  would  be  a  good,  legal 
title  to  land." 

Instead  of  there  being  affirmative  findings  in  their 
favor,  as  in  the  opinion  upon  the  former  appeal  was 
held  to  be  essential  to  a  recovery  by  them,  the  findings 
now  presented  fail  to  show  that  the  plaintiffs  had  any 
knowledge  of  the  relation  held  by  John  to  the  land,  or  of 
his  acts  in  reference  thereto.  It  is  not  found  that  they 
knew  that  he  was  generally  reputed  or  believed  to  be  the 
owner  or  had  any  information  of  the  litigation  between 
him  and  the  Spring  Valley  Water  Works,  or  of  what 
was  done  by  him  or  by  Patrick  during  that  litigation, 
and  it  cannot  therefore  be  said  that  it  appeared  to  the 
trial  court  that  they  in  any  way  relied  thereon  in  giving 
credit  to  John.  On  the  contrary,  the  court  finds  that 
the  plaintiffs  believed  the  statements  of  John  that  he  was 
the  owner  of  the  land,  and  knew  that  he  was  in  exclu- 
sive possession  of  the  property,  "and  relied  on  said  state- 
ments, and  were  wholly  ignorant  of  the  fact  that  he  (John) 
was  not  the  equitable  owner  thereof,  or  that  said  Pat- 
rick had  or  claimed  to  have  any  interest  therein,  and 
solely  by  reason  of  said  statements,  apparent  ownership, 
and  belief  gave  said  John  said  credit,  and  would  not 
have  given  him  credit  except  for  said  statement,  belief, 
and  apparent  ownership." 

Neither  do  the  facts  found  by  the  court  show  that  Pat- 
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rick  had  any  knowledge  that  John  was  obtaining  credit 
with  the  plaintiffs  upon  the  faith  of  his  apparent  owner- 
ship of  the  land.  The  court  does  not  find  that  he  had 
any  such  knowledge,  and  its  finding  that  he  knew  of  the 
charge  to  him  of  certain  items  which  should  have  been 
charged  to  himself  and  the  subsequent  correction  of  tho 
mistake  cannot  be  construed  as  equivalent  to  a  knowl- 
edge that  they  were  charged  to  John  upon  any  faith  in 
his  ownership  of  the  land.  We  are  not  at  liberty  to  as- 
sume, as  is  urged  on  behalf  of  appellants,  that  because  of 
the  relation  between  Patrick  and  John,  and  of  the  knowl- 
edge which  Patrick  had  of  John's  relation  to  the  land,  and 
his  knowledge  that  he  was  dealing  with  the  plaintiffs,  he 
must  have  known  that  they  gave  him  this  credit  upon  their 
faith  in  his  apparent  ownership  of  the  land.  The  find- 
ings of  the  trial  court  are  to  receive  such  a  construction 
as  will  uphold  rather  than  defeat  its  judgment  thereon, 
and  whenever,  from  the  facts  found  by  it,  other  facts 
may  be  inferred  which  will  support  the  judgment,  such 
inference  will  be  deemed  to  have  been  made  by  the  trial 
court,  and  upon  an  appeal  from  that  judgment,  this  court 
will  not  draw  from  those  facts  any  inference  of  fact  con- 
trary to  that  which  may  have  been  drawn  by  the  trial 
court  for  the  purpose  of  rendering  such  judgment.  The 
trial  court  in  this  case  had  before  it  the  opinion  of  this 
court  on  the  former  appeal,  and  must  be  deemed  to  have 
made  its  findings  of  fact  from  the  evidence  before  it  in 
the  light  of  what  was  then  held  to  be  essential  to  a  re- 
covery by  the  plaintiffs.  Its  failure  to  find  from  the  evi- 
dence the  facta  then  declared  essential  to  a  recovery,  as 
well  as  its  own  construction  of  the  findings,  which  it  has 
made  by  rendering  a  judgment  thereon  in  favor  of  the 
defendants,  must  be  regarded  as  its  own  conclusion  that 
the  evidence  was  insufficient  to  justify  such  findings  as. 
under  the  former  opinion  of  this  court,  would  authorize 
a  decision  in  favor  of  the  plaintiffs. 
The  judgment  is  affirmed. 

Patbrson,  J.,  and  Garouttb,  J.,  concurred. 
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[No.  14314.     Department  One.— December  24,   1892.] 

SALINAS  CITY  BANK,  Kespondknt,  v.  GEORGE 
W.  DE  WITT,  Defendant,  and  \VILLIA.M  DE 
WITT,  Appellant. 

Paxtnebship  —  Evidence  —  Declarations  of  Co-defendant. — Dec- 
larationg  of  one  defendant,  to  the  effect  that  another  defendant  and 
he  were  partners,  made  in  the  absence  of  snch  other  defendant  are 
incompetent,  aa  against  the  latter,  to  establish  the  fact  of  partnership, 
when  such  fact  is  in  issue. 

Admission  of  Incompetent  Evidence — Appeal — Presumption  of  In- 
XDKT. — ^Where  there  is  a  conflict  of  evidence  upon  an  issue  in  a  case, 
all  the  evidence  upon  that  point  becomes  material,  and  the  introdac- 
tion  of  any  incompetent  testimony  ia  presumed  to  cause  an  injury  to 
the  opposite  party. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Monterey  County,  and  from  an  order  denying  a  new 
tziaL 

The  facts  are  stated  in  the  opinion  of  the  court. 
&  F,  Oeil,  and  H.  F.  Morehouse,  for  Appellant. 

The  declarations  of  George  W.  De  Witt  that  he  was  a 
partner  of  William  De  Witt  were  inadmissible.  (Vander- 
hwrai  v.  De  Witt,  95  Cal.  57 ;  Cowan  v.  Kinney,  33  Ohio 
St.  422;  Flanagin  v.  Champion,  2  N.  J.  Eq.  54;  Dutton 
V.  Woodman,  9  Cush.  255;  57  Am.  Dec.  46;  Whitney  v. 
Ferris,  10  Johns.  66;  McPherson  v.  Rathbone,  7  Wend. 
216;  Butte  Hardware  Co.  v.  Wallace,  59  Conn.  336.) 

Parker  &  Nauges,  for  Respondent 

Habbison,  J. — ^The  plaintiflf  seeks  to  establish  a  Joint 
liability  against  the  defendants  for  the  amount  of  an 
over-draft  at  its  bank.  The  making  of  the  over-draft  was 
by  the  defendant  George  De  Witt,  and  the  plaintiflf  seeks 
to  hold  the  defendant  William  De  Witt  liable  therefor  by 
showing  that  a  partnership  relation  existed  between  the 
two.  The  complaint,  which  is  unverified,  alleges  "that 
the  defendants  are  indebted  to  the  plaintiff,  on  account 
of  moneys  had  and  received  by  them  from  the  plaintiff 
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at  their  special  interest  and  request,  in  the  sum  of  $865/' 
and  "that  the  amount  of  the  said  indebtedness  is  the 
balance  of  an  account  had  by  the  defendants  with  the 
plaintiff^  wherein  the  defendants  deposited  money  with 
the  plaintiff  and  drew  money  from  the  plaintiff|  and  the 
said  sum  is  the  balance  of  the  said  account,  consisting 
of  what  is  called  an  over-draft,  and  interest  thereon.'' 
To  this  complaint  the  defendant  William  De  Witt  made 
a  general  and  specific  denial.  The  case  was  tried  by  the 
court,  judgment  was  rendered  against  him,  from  which, 
and  also  from  an  order  denying  his  motion  for  a  new 
trial,  he  has  appealed. 

It  was  essential  for  the  plaintiff,  in  order  to  fix  the 
liability  of  William  for  the  acts  of  George,  to  show  that 
a  relation  of  partnership  existed  between  them,  or  that 
by  virtue  of  some  express  or  implied  authority,  George 
was  the  agent  of  William  in  making  the  over-draft;  and 
in  order  to  establish  this  relation,  several  witnesses  were 
permitted  to  testify  on  behalf  of  the  plaintiff  to  certain 
declarations  made  by  Greorge,  in  the  absence  of  William, 
that  William  and  he  were  partners.  The  appellant  duly 
objected  to  this  testimony,  but  his  objections  were  over- 
niled,  and  these  rulings  of  the  court  are  now  assigned  as 
error. 

The  admissibility  of  such  evidence  was  before  this 
court  in  an  action  against  the  same  defendants  (Vander- 
hwrst  V.  De  Witt,  95  Cal.  57),  and  it  was  there  held  to 
be  a  settled  rule  of  law  that  such  evidence  is  incompetent 
to  establish  the  fact  of  partnership;  and  upon  the  au- 
thority of  that  case  the  judgment  and  order  denying  a 
new  trial  herein  must  be  reversed. 

The  respondent  appears  to  concede  that  the  admission 
of  ibis  testimony  was  error,  but  urges  that  it  was  an 
immaterial  error,  for  the  reason  that  there  was  other 
evidence  before  the  court  sufficient  to  sustain  its  finding 
upon  this  issue.  We  cannot,  however,  accede  to  this 
proposition.  The  fact  that  appellant  held  such  relation 
was  controverted  both  by  the  pleadings  and  at  the  trial, 
»nd  the  evidence    offered  in  support  thereof,  aside  from 
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the  acts  and  declarations  of  George,  was  chiefly  circuin- 
:>tantial,  or  of  matters  from  which  such  relation  mighl 
be  inferred.  The  appellant  himself  testified:  "I  know 
vJeorge  De  Witt.  The  only  relation  I  ever  had  with  him 
was,  I  let  him  have  my  thrash ing-machme,  machinery, 
lioraes,  plows,  wagons,  harness,  et<5.,  and  he  was  to  carry 
^n  the  thrashing  and  farming  business,  and  pay  all 
!xpenses,  and  pay  me  for  the  use  of  my  property  one 
half  the  net  proceeds."  If  this  was  true,  then,  as  wai> 
held  in  Vanderhurst's  case,  the  relation  of  partnership 
did  not  exist  between  them.  In  any  view  of  the  case, 
there  was  a  very  sharp  conflict  of  testimony  upon  the 
issue,  and  "in  such  a  case  all  the  evidence  upon  that 
point  becomes  material,  and  the  introduction  of  any  in- 
•ompetent  testimony  is  presumed  to  cause  an  injury  to 
the  opposite  party,  and  we  cannot  determine  the  weight 
which  the  court  below  gave  to  this  testimony  in  reach- 
ing its  conclusion  upon  this  controverted  point."  (Smith 
V.  Westerfield,  88  Cal.  383.)  The  fact  that  the  ox)urt  re 
ceived  the  testimony  after  proper  objection  had  been 
made  to  its  introduction  raises  the  presumption  that  it 
believed  it  entitled  to  consideration,  and  we  must  assume 
that  it  did  give  it  some  weight  in  determining  the  issue. 
As  was  said  in  Smith  v.  Westerfield,  88  Cal.  383 :  "If  the 
respondents  believed  that  this  testimony  of  the  witness 
was  unnecessary  for  the  pury)ose  of  establishing  their 
case,  they  should  have  declined  to  introduce  it  after  the 
objection  had  been  made  thereto.  They  cannot  now 
after  insisting  upon  a  ruling  in  their  favor,  and  introdu 
cing  the  testimony,  say  that  the  error  was  harmless." 

The  judgment  and  order    denying    a    new    trial    are 
reversed. 

Paterson,  J.,  and  Garoutte^  J.,  concurred. 
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[No.  15007.    Department  One. — ^December  27*  1882.] 

JOSEPH    PIO,    Rbspondbnt,    v.    E.    AIGELTINGBR, 
Appellant. 

Appeal — Dibmibsal — ^Failubb  to  Filb  Tbai7S0bipt-— OEBTiFioAnB  of 
Glebk. — A  certificate  of  the  clerk  of  the  superior  court,  presented, 
under  rule  VI.  of  the  supreme  court,  on  a  motion  in  the  supreme 
court  to  dismiss  the  appeal  for  failure  to  file  a  transcript  within  the 
prescribed  time,  which  gives  the  date  of  the  entry  of  judgment,  the 
amount  and  character  of  the  judgment,  and  immediately  thereafter 
states  '*that  after  the  rendition  of  said  judgment  the  said  defendant 
filed  a  notice  of  appeal  in  said  action,"  etc.,  is  sufficient,  where  It 
mppears  that  there  was  but  one  appeal  taken,  and  it  is  entirely 
saperflnous  to  state  that  the  appeal  was  taken  to  the  supreme  court. 

la — Motion  to  Dismiss — ^Time  or  Fujno  Cebtifioatb  or  Clkbk-* 
AMBivDMorr  or  GESTinoATi  atteb  Transcbift  Filed— Waiykb.— 
The  right  of  a  respondent  to  have  the  appeal  dismissed  does  not  de- 
pend upon  the  filing  of  a  certificate  of  the  clerk  of  the  trial  court 
before  the  transcript  is  filed  or  the  motion  to  dismiss  is  heard,  but 
Qpon  the  fact  that  no  transcript  was  on  file  when  the  notice  of  the 
motion  was  given.  The  certificate  is  merely  the  eridence  of  facts  which 
are  required  to  be  presented  on  the  hearing  of  the  motion,  and  the 
presentment,  after  the  hearing  of  the  motion  and  after  the  filing  of 
the  transcript,  of  an  additional  certificate  amending  the  former  one. 
Is  not  an  abandonment  by  the  respondent  of  his  right  to  have  the  mo- 
tion determined  on  the  original  certificate.  In  such  a  case  the  conrt 
nay  oonaider  the  mmended  certificate,  if  it  is  materiaL 

MonoN  to  set  aside  an  order  of  the  Supreme  Court 
dismissing  an  appeal  from  a  judgment  of  the  Superior 
Court  of  Alameda  County.  The  facts  are  stated  in  the 
opinion  of  the  court 

Bert  Sehleringer,  for  Appellant 

O.  8.  Langan,  for  Respondent 

Patebson,  J. — The  defendant  appealed  from  the 
judgment  of  the  superior  court  on  November  19,  1891. 
On  June  17,  1892,  he  procured  an  order  granting  him 
fifteen  days  from  the  last-named  date  within  which  to 
serve  and  file  his  transcript.  On  July  8,  1892,  the  re- 
spondent served  a  notice  of  motion  to  dismiss  the 
appeal,  on  the  ground  that  no  transcript  had  been  filed, 
and  that  the  time  for  filing  the  same  had  elapsed.  The 
transcript  was  filed  on  July  13,  1892.  At  the  hearing 
XOVII  Oal.— 6 
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of  the  motion^  oounsd  for  the  appellant  objected  to  the 
suifficiency  of  the  cenificate  of  the  clerk  presented  by 
the  respondent.  No  ruling  was  made  on  the  objection, 
but  counsel  for  respondent  stated  that  he  would  file 
another  certificate.  The  appellant  objected  to  the  filing 
of  any  additional  certificate,  claiming  that  the  motion 
must  be  determined  upon  the  certificate  on  file.  On 
the  following  day,  this  court,  regarding  the  certificate 
filed  as  sufficient,  and  the  appellant  without  excuse  for 
the  delay,  granted  the  motion  to  dismiss.  Thereafter 
the  appellant  filed  and  served  a  notice  of  motion  to  set 
aside  the  order  dismissing  the  appeal^  on  the  grounds 
that  the  first  certificate  was  insufficient,  that  before  the 
order  dismissing  the  appeal  was  made  counsel  for  re- 
spondent waived  his  right  to  have  the  motion  deter- 
mined on  the  clerk's  certificate  then  on  file,  and  had  no 
right  to  file  the  additional  certificate  after  the    hearing 

of  the  motion  to  ^^lannifla. 

Our  rules  provide  that  the  transcript  shall  be  filed 
and  served  within  forty  days  after  the  appeal  is  per- 
fected, and  if  not  filed  within  that  time,  the  appeal  may 
be  dismissed,  on  motion,  upon  notice  given;  that  on 
motion  to  dismiss  the  appeal  for  failure  to  file  the  tran- 
script within  the  prescribed  time,  there  shall  be  pre- 
sented the  certificate  of  the  clerk  below  stating  certain 
enumerated  things.  The  only  fault  found  with  the 
certificate  first  presented  is,  that  it  did  not  state  what 
judgment  or  order  of  the  superior  court  the  appel- 
lant had  appealed  from,  nor  to  what  court  he  had  ap- 
pealed. The  certificate  gives  the  date  of  the  entry  of 
judgment,  the  amount  and  character  of  the  judgment, 
and  immediately  thereafter  states  "that  after  the  rendi- 
tion of  said  judgment,  the  said  defendant  filed  a  notice 
of  appeal  in  said  action,  etc."  This  is  sufficient  There 
was  but  one  appeal  taken,  and  the  appellant  could  not 
have  been  misled. 

It  would  be  entirely  superfluous  to  state  in  a  certificate 
that  the  appeal  was  taken  to  this  court;  there  could  be 
no  appeal  to  any  other  court  from  a  judgment  or  order 
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of  the  superior  court.  Furthermore,  the  right  of  the 
respondent  to  have  the  appeal  dismissed  does  not  depend 
upon  the  filing  of  a  certificate  before  the  transcript  is 
filed  or  the  motion  is  heard;  and  there  is  no  reason  why 
we  should  not  consider  the  amended  certificate,  if  it 
were  material.  Respondent's  request  to  file  an  addi- 
tional certificate  was  not  an  abandonment  of  his  right 
to  have  his  motion  determined  on  the  original  certifi- 
cate; it  was  merely  an  oifer  to  produce  additional  evi- 
dence to  overcome  appellant's  objections.  The  rule 
provides  that  if  the  transcript,  though  not  filed  within 
the  time  prescribed,  be  on  file  at  the  time  the  notice  is 
given,  that  fact  shall  be  sufiicient  answer  to  the  motion. 
The  certificate  is  merely  the  evidence  of  certain  facts 
which  the  rule  requires  the  respondent  to  present  on 
the  hearing  of  the  motion. 

The  affidavits  filed  on  behalf  of  the  respective  parties 
show  that  the  appellant  is  without  excuse  for  his  failure 
to  file  the  transcript  within  time.  There  was  an  attempt 
to  compromise  after  the  notice  of  appeal  was  filed,  but 
the  appellant  was  informed  by  counsel  for  the  respond- 
ent, repeatedly  and  emphatically,  that  he  would  accept 
no  less  than  a  certain  amount  in  satisfaction  of  the 
judgment. 

Motion  denied* 

Gabouttb,  J.,  and  Habbisok,  J.,  concurred. 


INo.  20976.     In  Bank. — ^December  27,  1892.] 

Ex  PABTB  W.  A.  BROWN,  on  Habbab  Corpus. 

OONTKICFT — ^DlSSBGASD    OV   UNIAWTUL    ObDEB — EXCESS    GT    JUBISDIO- 

Tzon — ^Habeas  Corpus. — "So  court  or  judge  has  power  to  punish  as  a 
contempt  the  violation  or  disrejrard  of  an  unlawful  order,  and  to  at- 
tempt to  do  so  by  means  of  imprisonment  is  an  excess  of  jurisdiction, 
remediable  by  the  writ  of  habeas  corpus. 
Id. — Custody  of  Ballots — Duty  op  Reoistrab — Jubisdiction  of 
liAeisTBATB — Criminal  Law — Fraud  by  Inspeotob  of  Electioit. 
—Sections  1265  and  1266  of  the  Political  Code,  providing  for  the  pres- 
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ervation  and  custody  of  the  ballots  cast  at  an  election,  imposes  upon 
the  clerk  or  registrar  the  duty  of  keeping  the  packages  of  ballots  un- 
opened and  unaltered  for  twelve  months,  after  which  time  he  is  to 
burn  them,  unless  a  contest  has  been  commenced  in  some  tribunal  of 
competent  jurisdiction ;  and  no  magistrate  has  the  power,  in  a  crim- 
inal prosecution  against  an  inspector  of  election  accused  of  fraud  in 
the  conduct  of  the  election,  to  compel  the  registrar  or  clerk  to  produce 
and  open  the  packages;  and  an  order  adjudging  the  registrar  guilty 
of  contempt  of  court  in  refusing  to  produce  and  open  them,  and 
committing  him  to  imprisonment  therefor,  is  void,  and  the  prisoner 
will  be  released  upon  a  writ  of  hdbea9  eorpu9. 
In. — Jurisdiction  op  Coubts — CoMPELLnro  Pboduotion  or  Bbst  Evi- 
dence— Exception — Powsb  of  Leoi8LA.tubb — ^PBESEEYAXioif  ov 
Ballots  fob  Election  (}ontest8. — As  a  general  principle,  all  courts 
have  the  power  to  compel  the  production  of  the  best  evidence  within 
the  reach  of  their  process,  and  material  to  the  issue  to  be  tried,  and 
the  parties  to  the  litigation  have  a  right  to  the  production  of  such 
evidence  for  the  enforcement  or  the  defense  of  their  rights,  yet  it  is 
within  the  power  of  the  legislature  to  set  such  principle  aside,  in 
pursuance  of  a  policy  which  it  deems  of  paramount  importance,  and 
they  have  set  aside  that  principle,  in  pursuance  of  the  paramount  ob- 
ject to  preserve  the  best  evidence  of  the  actual  vote  cast  at  an  elec- 
tion, and  to  protect  it  until  it  can  be  examined  in  a  tribunal  author' 
iced  to  try  contested  election 


Application  to  the  Supreme  Court  for  a  discharge 
from  unprisonment  upon  a  writ  of  habeas  earpm.  The 
facts  are  stated  in  the  opinion  of  the  court 

CJiarlei  J.  Heggerty,  and  Matt  L  SuUivan,  for  Peti- 
tioner. 

Crittenden  ThamUm,  and  WiUiam  A.  Beatty,  eantf€L 

Bbatty,  C.  J. — ^The  petitioner  is  registrar  of  voters 
of  the  city  and  county  of  San  Francisco.  TTia  duties  as 
such  are  in  all  material  respects  the  same  as  those  im- 
posed by  law  upon  county  clerks  in  the  other  counties 
of  the  state.  (Act  of  March  18,  1878;  Stats.  1878,  p.  299, 
sec.  4;  Pol.  Code,  new  sec.  1216,  added  by  act  of  March  20, 
1891;  Stats.  1891,  p.  165,  sec.  32.)  It  appears  from  his  pe- 
tition and  the  return  to  the  writ  issued  herein  that  the 
Hon.  C.  W.  Slack,  one  of  the  judges  of  the  superior 
court  of  San  Francisco,  acting  in  the  capacity  of  a  com- 
mitting magistrate,  caused  the  arrest  of  one  Naphtaly 
upon  a  charge  of  felony,  alleged  to  have  been  committed 
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by  him  as  inspector  of  one  of  the  election  precincts  of 
said  city  and  county  at  the  recent  general  election. 
While  conducting  the  examination  of  said  charge  in  his 
capacity  of  committing  magistrate,  said  judge  made  and 
caused  to  be  duly  served  upon  the  petitioner  an  order 
requiring  him  to  produce  and  open  the  sealed  package 
of  ballots  returned  from  the  precinct  at  which  said  Naph- 
taly  acted  as  such  inspector.  The  petitioner  refused 
to  produce  the  package  of  ballots  for  the  purpose  of  op- 
ening them,  and  for  such  refusal  was  adjudged  guilty 
of  contempt,  and  committed  to  the  county  jail,  where- 
upon he  sued  out  this  writ  for  the  purpose  of  testing 
the  legality  of  his  imprisonment.  It  is  the  settled  law 
of  this  state  that  no  court  or  judge  has  power  to  punish 
as  a  contempt  the  violation  or  disregard  of  an  unlawful 
order.  To  attempt  to  do  so  by  means  of  imprisonment 
is  an  excess  of  jurisdiction,  remediable  by  the  writ  of 
habeas  corpus.  The  question  for  decision,  therefore,  and 
the  only  question  discussed  by  counsel,  is  the  legality  of 
the  order  made  by  the  committing  magistrate  requir- 
ing petitioner  to  produce  in  court  and  open  the  sealed 
package  of  ballots.  I  say  committing  magistrate,  be- 
cause a  judge  of  the  superior  court  acting  in  that  capa- 
city has  no  authority  over  the  registrar  of  voters  or  the 
county  clerk  which  is  not  fully  shared  by  every  police 
judge  and  justice  of  the  peace  in  the  state.  If  he  can 
order  a  sealed  package  of  ballots  to  be  opened  for  the 
purpose  of  obtaining  evidence  supposed  to  be  material 
in  the  preliminary  investigation  of  a  criminal  charge, 
jio  may  any  one  of  them.  There  is  indeed  no  middle 
course  between  holding  that  the  ballots  must  be  kept  as 
the  law,  in  terms,  directs  them  to  be  kept,  i.  e.,  sealed, 
and  in  the  exclusive  possession  of  the  registrar  or  county 
clerk,  or  that  any  judicial  officjer  of  any  grade  may,  in 
any  judicial  proceeding,  civil  or  criminal,  take  them  out 
of  the  possession  and  control  of  the  officer  charged  with 
their  custody,  open  them,  and  keep  them  during  such 
time  and  subject  to  such  precautions  as  he  may  deem 
necessary  for  the   purpose  of  his  investigation    and    the 
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preservation  of  their  integrity.  The  statutory  provis- 
ions in  regard  to  the  preservation  and  custody  of  the 
ballots  are  contained  in  sections  1269  to  1266  of  the 
Political  Code.  It  is  thereby  made  the  duty  of  the  pre- 
cinct election  officers  to  securely  seal  up  the  ballots  as 
soon  as  they  have  been  counted,  and  to  deliver  them  to 
the  ooimty  clerk  (or  registrar,  in  San  Francisco)  by  the 
hands  of  one  of  their  own  members,  or  by  the  nearest 
postmaster  or  a  sworn  express  agent.  The  duty  of  the 
clerk  or  registrar  is  prescribed  by  sections  1266  and 
1266  of  the  Political  Code,  which  read  as  follows: — 

''Sec.  1265.  Upon  the  receipt  of  the  package  the 
clerk  must  file  the  one  containing  ballots,  and  must  keep 
it  unopened  and  unaltered  for  twelve  months,  after  which 
time,  if  there  is  not  a  contest  commenced  in  some  tribu- 
nal having  jurisdiction  about  such  election,  he  must 
bum  the  package,  without  opening  or  examining  its 
contents. 

"Sec.  1266.  If  within  twelve  months  there  is  such  a 
contest  commenced,  he  must  keep  the  package  unopened 
and  unaltered  until  it  is  finally  determined,  when  he 
must,  as  provided  in  the  preceding  section,  destroy  it., 
unless  such  package  is,  by  virtue  of  an  order  of  the  tri- 
bunal in  which  the  contest  is  pending,  brought  and 
opened  before  it,  to  the  end  that  evidence  may  be  had 
of  its  contents,  in  which  event  the  package  and  contents 
are  in  custody  of  such  tribunal.'' 

It  is  manifest  that  the  duty  thus  imposed  upon  the 
clerk  or  registrar  is  not  performed  according  to  the  terms 
of  the  statute  if  he  parts  with  the  custody  of  the  ballots, 
or  opens  the  packages,  or  permits  them  to  be  opened,  or 
fails  to  destroy  them  at  the  expiration  of  a  year  without 
examination,  except  in  the  single  case  of  a  contest  before 
a  competent  tribunal,  when,  and  when  only,  he  may, 
upon  a  proper  order  of  such  tribunal,  deliver  the  ballot^^ 
into  its  custody  to  be  opened  and  used  as  evidence. 

It  is  not  pretended  that  the  proceeding  pending  be- 
fore Judge  Slack  is  a  "contest,"  within  the  meaning  of 
the  statute;  on  the  contrary,  it  is  admitted  that  a  contest 


Dea  1892.]  Ex  pabtb  Bbown.  87 

means  a  proceeding  by  a  candidate  apparently  defeated 
aoooiding  to  the  face  of  the  returns,  in  which  he  seeks 
to  impeach  the  returns  by  evidence  of  a  higher  charac- 
ter, aSi  for  example,  by  a  recoimt  of  the  ballots. 

Nevertheless,  it  is  contended  that  the  magistrate  had 
the  power  in  this  proceeding  to  compel  the  registrar, 
under  penalty  of  fine  and  imprisonment,  to  do  that 
which  the  law  has  forbidden  him  to  do  under  the  same 
penalties.  If  this  is  so,  it  must  be  because  the  law  is 
unconstitutional,  or  that  it  does  not  mean  what  ite  terms 
import,  or  that  the  power  of  the  courts  is  in  this  matter 
superior  to  that  of  the  legislature. 

As  to  the  first  proposition,  I  need  only  say  that  the 
oonstitationality  of  the  law  has  not  been  assailed.  As 
to  the  last,  it  is  not  denied  that  with  respect  to  rules 
of  evidence  generally,  the  courts  are  strictly  bound  by 
the  laws  enacted  by  the  legislature.  The  only  question, 
therefore,  is  as  to  the  proper  construction  of  the  statute, 
considered  in  relation  to  other  statutes  and  rules  of  law 
in  pari  materia.  As  to  this  point,  the  contention  of 
counsel  is,  in  substance,  that  the  literal  terms  of  the  stat- 
ute must  give  way  to  the  general  legal  principle  that  all 
courts  have  the  power  to  compel  the  production  of  the 
best  evidence  within  the  reach  of  their  process,  and  ma- 
terial to  the  issue  to  be  tried,  and  that  the  parties  to  the 
litigation  have  a  right  to  the  production  of  such  evidence 
for  the  enforcement  or  the  defense  of  their  rights. 

The  correctness  and  the  importance  of  this  principle 
are  conceded,  but  at  the  same  time  it  cannot  be  denied 
that  it  is  within  the  power  of  the  legislature  to  set  it 
aside,  in  pursuance  of  a  policy  which  it  deems  of  para- 
mount importance. 

A  familiar  instance  of  such  a  law  and  such  a  policy 
is  the  privilege  accorded  to  communications  made  to  a 
priest,  a  physician,  or  an  attorney,  by  penitent,  patient, 
or  client.  Such  communications  would,  in  many  in- 
stances, conclusively  establish  *  the  truth  of  criminal 
charges,  or  the  invalidity  of  property  claims,  and  yet 
the  law  prohibits  their  disclosure,  because  by    protecting 
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such  confidential  communications  a  greater  mischief  is 
prevented  than  results  from  the  loss  of  a  particular  kind 
of  evidence.  And  so  with  regard  to  these  ballots,  if  the 
legislature,  in  pursuance  of  a  paramount  object,  has  de- 
termined that  they  shall  not  be  inspected  after  they  have 
left  the  hands  of  the  precinct  officers,  except  for  one 
specific  purpose,  the  courts  can  no  more  lay  hands  upon 
them,  as  a  means  of  proof,  than  they  can  compel  a  lawyer, 
doctor,  or  priest  to  disclose  communications  made  to 
him  in  his  professional  character,  and  under  the  seal  of 
professional  confidence. 

What,  then,  is  and  has  been  the  policy  of  the  legialar 
ture  with  respect  to  election  ballots? 

Ever  since  the  system  of  voting  by  ballot  came  into 
use,  it  has,  of  course,  been  possible  for  election  officers 
to  commit  frauds  in  counting,  the  best  evidence  of  which 
would  be  furnished  by  an  inspection  of  the  ballots  them- 
selves. But  in  spite  of  this  fact,  the  election  laws  of 
many  of  the  states  provided  that  the  ballots  should  be 
destroyed  as  soon  as  counted.  Such  was  the  law  of  this 
state  from  1850  to  1863.  (Stats.  1850,  p.  104,  seo.  85; 
Stats.  1863,  p.  354,  sec.  6.)  Now,  whatever  may  have 
been  the  object  of  this  provision,  whether  the  preserva- 
tion of  the  secrecy  of  the  ballot,  or  something  else,  it  was 
plainly  inconsistent  with  any  use  of  the  ballots  for  the 
purpose  of  proving  fraud,  and  when  it  was  amended  by 
the  act  of  1863  so  as  to  require  the  ballots  to  be  returned 
under  seal  to  the  county  clerk,  to  be  kept  by  him  for  at 
least  six  months,  it  was  provided  by  the  same  amend- 
ment that  any  person  denying  the  correctness  of  the  re- 
turns could  demand  a  recount  of  the  ballots, — a  dear 
indication  that  the  object  of  the  amendment  was  to  fur- 
nish a  new  ground  of  contest  to  candidates  apparently 
defeated.  There  is  nothing  however,  in  the  terms  of 
this  first  amendment  inconsistent  with  the  use  of  the 
ballots  as  evidence  for  other  purposes  than  a  contest;  and 
if  the  law  had  remained  as  then  enacted,  I  should  have 
entertained  no  doubt  that  they  could  be  used  as  evi- 
dence to  sustain  a  criminal  accusation.     But  the  law  was 
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not  allowed  to  remain  as  then  enacted.  On  the  contrary, 
it  was  substantially  changed  by  the  adoption  of  the  Poli- 
tical Code,  and  the  note  of  the  code  commissioners  to 
section  1266  shows  the  motive  of  the  change,  viz.,  to  pre- 
serve the  evidence  (of  the  actual  vote),  and  protect  it  by 
all  the  safeguards  that  can  be  conveniently  thrown  around 
it,  until  it  can  be  examined  in  a  tribunal  authorized  to 
try  contested  election  cases.  This,  then,  was  the  object  of 
the  law,  evident  not  only  from  the  language  and  all  the 
provisions  of  the  statute,  but  expressly  set  forth  by 
the  commissioners  who  framed  it.  It  was  to  preserve 
the  best  evidence  of  the  actual  vote  for  the  trial  of  con- 
tested elections,  and  to  protect  it  by  all  the  safeguards 
that  could  be  conveniently  thrown  around  it.  This  being 
done,  the  same  amendment  provided,  ex  induairia,  that 
the  ballots,  being  no  longer  needed  for  a  contest,  should 
be  destroyed  without  examination.  It  is  therefore  not 
only  inconsistent  with  the  terms  of  the  law,  but  destruct- 
ive of  its  policy,  to  hold  that  the  ballots,  for  the  security 
and  integrity  of  which  such  careful  provision  is  made, 
are  subject  to  be  removed  from  the  custody  of  the  regis- 
trar, opened,  handled,  and  exposed  to  the  danger  of  all 
sorts  of  changes  and  mutilations  as  often  as  any  judicial 
officer  may  conclude  that  they  contain  evidence  material 
to  an  issue  depending  before  him.  For  when  once  the 
terms  of  the  statute  are  set  aside,  not  only  judges  of  the 
highest  character  and  position  can  order  the  sealed  bal* 
lots  to  be  produced  and  opened,  but  every  judicial  offi- 
cer in  the  state  may  do  the  like,  and  it  will  depend 
wholly  upon  his  individual  judgment  and  discretion 
what  precautions  shall  be  taken  to  prevent  them  from 
being  tampered  with. 

The  object  of  the  law  being  to  afford  the  means  of  im- 
peaching the  returns  of  the  election  officers,  not  only  all 
candidates,  but  the  entire  public,  is  interested  in  pre- 
serving the  integrity  of  the  sealed  packages  of  ballota, 
for  they  cannot  be  produced  in  evidence  without  satii^ 
factory  preliminary  proof  that  they  remain  in  the  same 
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condition  in  which  they  were  taken  from  the  ballot-box. 
(McCrary  on  Elections,  2d  ed.,  sec.  277,  and  oases  dted; 
Coglan  v.  Beard,  67  Cal.  303.)  When  they  have  been 
kept  by  the  clerk  or  registrar,  such  proof  is  an  extremely 
simple  matter.  When  they  have  been  beyond  his  con- 
trol, it  becomes  extremely  difficulty  and  in  many  eases 
impossible. 

We  are  asked  by  counsel  how  the  declared  mtention 
of  the  legislature  to  punish  frauds  by  election  officers 
can  be  reconciled  with  an  intention  to  prevent  the  use 
of  the  best  means  of  proving  such  frauds.  It  might  as 
well  be  asked  how  the  plain  injunction  of  the  statute 
that  the  ballots  must  be  destroyed  at  the  end  of  one  year 
can  be  reconciled  with  the  law  which  authorizes  a  prose- 
cution to  be  commenced  at  any  time  within  three  years. 
Both  these  questions  may  be  answered  in  the  same  way. 
The  different  provisions  are  in  neither  case  absolutely 
inconsistent,  and  if  it  is  tnie  that  the  preservation  of 
the  ballots  as  the  law  directs  is  an  obstacle  to  the  en- 
forcement of  the  newly  provided  penalties  for  frauds  of 
election  officers,  this  result  flows  from  the  fact  that  the 
legislature,  in  this  instance,  as  in  so  many  others,  has 
failed  in  revising  the  old  law  to  co-ordinate  its  different 
parts  so  as  to  bring  them  into  perfect  harmony  with  its 
new  policy.  This  failure  of  provision,  however,  if  in- 
deed there  was  such  failure,  cannot  be  remedied  by  the 
courts,  but  must  be  left  to  the  legislature  itself  for 
amendment.  If  it  is  thought  necessary  to  make  the 
ballots  available  as  evidence  in  criminal  proceedings,  the 
legislature  can  do  so  under  such  limitations  and  restric- 
tions as  may  be  deemed  essential  to  their  integrity.  The 
courts  cannot  open  them  for  inspection  without  destroy- 
ing all  safeguards,  except  such  as  each  particular  judge 
who  may  order  them  into  court  shall  see  proper  to  apply, 
nor  without  impairing  in  all  cases,  and  possibly  destroy- 
ing in  many,  their  value  as  evidence  for  the  only  pur- 
pose for  which  the  law  has  directed  their  preservation. 

The  prisoner  is  discharged. 
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Patebson,    J.f    McFarland,    J.,    Gabouttb^    J.,  Db 
Haybk,  J.y  and  Habbison,  J.,  concurred. 

Mr.  Justice  Shaxpstein,  not  having    heard    the  argu- 
ment, did  not  participate  in  the  foregoing  decision. 
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DAVID   JACKS,    Appellant,    v.    CARLOS    BALDEZ 

BT  All.,  ReSPONDBNTS. 

VAlOkmV  OF  JTTDQICBRT— POWXB  OF  Ck>X7BT— MOTION  AVTBB  TnOB  IiDf- 
ITBD— NonCE  OF  ObDEB  OvEBBUUNO  DEMUBBEB — JUDOKENT  ROLL. — 

— AMde  from  the  power  granted  by  section  473  of  the  Code  of  Olvil 
Piooediue^  a  Judgment  can  only  be  vacated  upon  motion  when  it  is 
foid  upon  Iti  face;  and  it  is  error  for  the  trial  court  to  grant  such 
a  motion,  not  made  under  that  section,  but  made  more  than  eleven 
months  after  the  date  of  the  judgment,  and  based  upon  the  grounds 
that  the  moving  parties  were  not  served  with  notice  of  the  decision 
of  the  court  overruling  their  demurrer,  and  granting  them  time  to 
answer,  where  the  judgment  roll  contains  no  copy  of  the  notice,  and 
appears  to  be  complete  and  entire  in  all  its  parts. 

iDi — JUDOHENT,  WHEN  YoiD  UPON  ITS  Fa(^ — ^A  judgment  is  void  upon 
Its  face  only  when  that  fact  is  made  apparent  by  an  inspection  of  tfas 
Judgment  loU. 

Is.— JuDOMBMT  Boll— NonoE  of  OvxBEULme  of  Deicusbbb.— Notiot 
of  the  overruling  of  a  demurrer  Is  not  part  of  the  judgment  lolL 

Appbal  from  an  order  of  the  Superior  Court  of  Mon- 
terey County  setting  aside  a  judgment 

The  fads  are  stated  in  the  opinion  of  the  court 

8.  0.  Houghton,  W.  M.  R.  Parker,  B.  V.  Sargent,  and 
Charles  E.  Nouges  for  Appellant 

A.  M.  F.  Soto,  for  Respondents. 

Oabouttb,  J. — ^This  is  an  appeal  from  an  order  set- 
ting aside  a  judgment.  The  motion  was  made  eleven 
months  after  the  judgment  was  entered,  and  was  based 
upon  the  grounds  that  tlie  moving  parties,  the  defend- 
ants, were  not  served  with  notice  of  the  decision  of  the 
court  overruling  their  demurrer  to  the  complaint,  and 
allowing  them  twenty  days  to  answer. 
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The  motion  to  set  aside  and  vacate  this  judgment  was 
not  made  under  the  provisions  of  section  473  of  the 
fk)de  of  Civil  Procedure,  and  aside  from  the  power  there 
granted,  a  judgment  can  only  be  vacated  upon  motion 
when  it  is  void  upon  its  face.  (Moore  v.  Superior  Court, 
86  Cal.  495.)  A  judgment  is  void  upon  its  face  when 
that  fact  is  made  apparent  by  an  inspection  of  the  judg- 
ment roll.  (People  v.  Harrison,  84  Cal.  609.)  Eespond- 
ents'  motion  was  based  upon  the  fact  that  they  received 
no  notice  of  the  decision  of  the  court  in  overruling  the 
demurrer  and  giving  time  to  answer.  Under  section 
670  of  the  Code  of  Civil  Procedure,  which  provides  what 
documents  shall  constitute  the  judgment  roll,  we  find 
no  mention  of  any  paper  proving  service  of  the  notice 
of  the  decision  upon  an  order  overruling  a  demurrer.  In 
Catanich  v.  Hayes,  52  Ca!.  338,  the  court  said:  "The  no- 
tice of  the  overruling  of  the  demurrer  to  the  complaint, 
if  one  was  given,  would  not  of  itself  form  part  of  the 
judgment  roll."  It  follows  that  at  the  time  the  motion 
to  set  aside  the  judgment  was  granted,  the  judgment  was 
not  void  upon  its  face,  for  a  judgment  roll  was  presented, 
which,  upon  inspection,  appears  to  be  complete  and  en- 
tire in  all  its  parts.  The  motion  not  having  been  made 
under  section  473  of  the  Code  of  Civil  Procedure,  and 
the  judgment  not  being  void  upon  its  face,  it  follows 
that  the  order  of  the  court  in  setting  it  aside  was  erro- 
neous. 

Let  the  order  be  reversed,  and  the  cause  remanded. 

Patxbson,  J.,  and  Habrisok,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.  190S2.    IB  Bank.^DecembOT  28,  1892.] 
NAT  KENNEDY,    Appellant,  v.  THE  CALIFORNIA 
SAVINGS  BANK  bt  al..  Defendants.    S.  G.  HAV- 
ERMATiFi,  Respondent. 

OoBPOBAiiairs — AonoN  ▲qairst  Stookholdsb— Attaohiiknt^— Con- 
T&iOT.— An  action  against  a  atoekholder  of  a  corporation  to  recover 
his  proportion  of  a  debt  of  the  corporation  is  an  action  npon  a  con- 
tract, within  the  meaning  of  section  537  of  the  Code  of  Giyil  Pro- 
cednre,  relative  to  attachment 

Id. — Stookholder'8  Liabiutt — Construction  of  Cohsttpotioh — 
Agknct  of  Corporation  fob  Stockholders  — ^The  legal  effect  of  the 
condition  prescribed  by  section  3  of  article  XII.  of  the  constitution  of 
this  state,  regulating  the  individual  liability  of  stockholders  for  debts 
contracted  and  liabilities  incurred  by  the  corporation,  is,  that  a  cor- 
poration when  created  becomes  the  agent  of  its  stockholders  to  make 
such  contracts  and  incur  such  liabilities  as  are  authorized  by  law  and 
its  articles  of  incorporation,  and  the  contracts  which  it  thns  makes 
bind  the  stockholders  to  the  extent  named. 

Ilk.— Joint  Action — Writ  of  Attachment — ^Amount  m  Excess  of 
Deicand  against  Stockholders — Discharge  of  Writ. — Where  the 
complaint  demands  different  amounts  from  the  several  stockholders  of 
a  corporation,  who  are  jointiy  sued  as  co-defendants  with  the  oor* 
poration,  a  writ  of  attachment  issued  thereon  must  conform  to  the 
complaint  and  direct  the  attachment  of  so  much  property  of  the  re- 
spective defendants  as  will  secure  the  amount  alleged  to  be  due  from 
each.  If  the  writ  is  issued  against  the  property  of  any  defendant 
for  an  amount  exceeding  the  demand  made  against  him  in  the  com- 
plaint, the  writ  must  be  discharged  as  to  such  defendant,  on  his  mo- 
tion, even  though  no  more  of  his  property  Is  attached  than  Is  sot* 
fident  to  satis^  the  demand  against  him. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  dissolving  an  attachment. 

The  facts  are  stated  in  the  opinion  of  the  court 

WaUam  H.  Fuller,  Works  &  Works,  and  Works,  Gibson 
&  Titus,  for  Appellant 

The  stockholder's  liability  is  upon  a  contract,  within 
the  meaning  of  section  537  of  the  Code  of  Civil  Proce- 
dure. {Dennis  v.  Superior  Court,  91  Cal.  548 ;  Mokelvm^ne 
Hill  etc,  Co.  V.  Woodbury,  14  Cal  265 ;  Davidson  v.  Rankin, 
34  Cal.  504;  Mitchell  v.  Beckman,  64  Cal.  119,  122;  Prince 
V.  Lynch,  38  Cal.  528,  532;  99  Am.  Dec.  427,  433;  Young 
v.  Rosenhaum,  39  Cal.  646.     See  also  Thompson  v.  Reno 
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Sav.  Bank,  8  Am.  St  Rep.  846;  Coming  v.  McCullough 
1  N.  Y.  47;  49  Am.  Dec.  307,  308,  310;  Story  v.  Fur^ 
mm,  26  N.  Y.  215,  222;  li orris  v.  Wrenschall,  34  Md. 
492;  Hawihjrne  v.  CaUf,  2  Wall  10,  21;  Carrol  v. 
Qrem,  92  U  8.  509;  Mosb  v  Averell,  10  N.  Y.  449, 
458;  Eriekion  v.  i\r«mtifc,  46  N.  H.  371;  Flash  v.  Conn, 
109  U.  8.  871;  AUen  v.  S«t(;aH,  2  Wend.  327,  338;  2 
Morawetz  on  Private  Corporations,  sees.  872,  873,  878; 
Brown  v.  Hitchcock,  36  Ohio  St.  667,  676;  Lowry  v.  In- 
man,  46  N.  Y.  119,  125;  Thompson  on  Liability  of 
Stockholders,  sees.  25-45;  Cook  on  Stocks  and  Stock- 
holders, 221,  223,  242;  Ochiltree  v.  Railroad  Co.,  21 
Wall.  251;  Moss  v.  Oakley,  2  Hill,  265,  269;  Harger  v. 
McCullough,  2  Denio,  119,  123;  Coleman  v.  White,  14 
Wis,  702;  80  Am.  Dec.  797;  Middletown  Bank  v.  Magill 
5  Conn.  28,  44;  Southmayd  v.  Russ,  3  Conn.  52,  55;  Hager 
V.  Cleveland,  86  Md.  476,  491 ;  Deming  v.  BuK,  10  Conn. 
409,  418;  Conklin  v.  Furman,  8  Abb.  Pr.,  N.  S.,  161,  165; 
Witherhead  v.  il/fen,  28  Barb.  661,  667;  Angell  and  Ames 
on  Corporations,  sec.  611.)  The  writ  of  attachment  was 
issued  in  strict  conformity  to  law.  (Code  Civ.  Proc, 
sec.  640.) 

Wellborn,  Stevens  &  Wellborn,  and  Sprigg  &  Barber,  for 
Bespondent 

The  stockholder's  liability  is  a  liability  created  by 
statute,  and  the  action  is  therefore  not  one  upon  a  con- 
tract, within  the  meaning  of  section  537  of  the  Code  of 
Civil  Procedure.  (Oreen  v.  Beckmun,  59  Cal.  545;  Afoor^ 
V.  Boyd,  74  Cal.  171;  ffyman  V.  Coleman,  82  Cal.  658;  16 
Am.  St.  Rep.  178.)  The  writ  of  attachment  is  void,  as  it 
does  not  state  the  amount  shown  to  be  due  from  the  de* 
fendant,  in  conformity  with  the  complaint.  {Bowers  v. 
Bank,  8  Utah,  417.) 

Db  Havbn,  J. — ^This  is  an  appeal  from  an  order  dis- 
solving an  attachment.  The  action  is  upon  certificates 
of  deposit  issued  to  plaintiflF  by  the  defendant  the  Cal- 
ifornia Savings  Bank,  a  corporation  in  which  the  other 
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defendants  are  the  stockholders,  and  the  relief  demanded 
is  for  a  judgment  for  the  amount  of  money  represented 
by  such  certificates^  and  against  each  of  the  defendants 
for  the  proportionate  part  thereof  for  which  he  is  liable 
as  a  stockholder. 

The  motion  to  dissolve  the  attachment  was  made  by 
the  defendant  Havermale  alone,  and  was  upon  these 
grounds:  1.  That  said  action  is  upon  a  statutory  lia- 
bility, and  not  upon  a  contract;  2.  That  the  writ  of 
attachment,  in  its  statement  of  plaintiff's  demand  against 
him,  is  not  in  conformity  with  the  complaint. 

These  grounds  are  widely  different,  the  first  going  to 
the  right  of  the  plaintiff  to  any  attachment  in  the  action, 
and  the  last  relating  only  to  an  irregularity  in  the  writ 
itself  which  could  be  avoided  by  the  issuance  of  another, 
and  unless  it  was  the  intention  of  the  court  to  sustain 
(he  motion  upon  the  first  ground,  it  should  have  specified 
in  the  order  granting  the  same  that  it  was  based  upon 
the  latter  ground  alone,  thus  leaving  the  plaintiff  free 
to  take  the  proper  steps  in  the  action  to  procure  the  is- 
suance of  a  writ  conforming  to  the  complaint.  The  order 
of  the  court  was  general,  and  it  is  therefore  necessary 
to  examine  both  grounds  of  the  motion,  in  order  to  fully 
dispose  of  all  questions  affecting  the  right  of  the  plaintiff 
to  an  attachment  in  the  action. 

1.  The  first  ground  stated  in  the  motion  presents  the 
question  whether  an  action  against  a  stockholder  for  hin 
proportion  of  Jie  debt  of  a  corporation  of  which  he  is  a 
member  is  upon  a  contract,  within  the  meaning  of  sec- 
tion 637  of  the  Code  of  Civil  Procedure,  relative  to  at- 
tachment; and  that  it  is  such  an  action,  we  entertain  no 
doubt.  In  a  general  sense,  the  action  is  founded  upon  a 
contract,  and  it  is  none  the  less  so  because  under  the  pro- 
visions of  section  8  of  article  XII.  of  the  constitution  of 
this  state  and  section  322  of  the  Civil  Code  the  stock- 
holder is  made  liable  to  perform  the  contract  in  part 
The  constitution,  in  the  section  above  referred  to,  de- 
i-l;inis: — 

"Sec.    3.     Each  stockholder  of  a  corporation  or  joint- 


96  Kennedy  v.  California  Sav.  Bank.      [97  Cal. 

stock  association  shall  be  individually  and  personally 
liable  for  such  proportion  of  all  its  debts  and  liabilities 
contracted  or  incurred,  during  the  time  he  was  a  stock- 
holder,  as  the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital  stock,  or  shares 
of  the  corporation  or  association." 

This  section  prescribes  the  terms  upon  which  indi- 
viduals are  permitted  to  transact  business  through  the 
medium  of  a  corporation,  and  the  necessary  legal  effect 
of  the  conditions  thus  prescribed  is,  that  a  corporation 
when  created  becomes  the  agent  of  its  stockholders  to 
make  such  contracts  and  incur  such  liabilities  as  are 
authorized  by  law  and  its  articles  of  incorporation,  and 
the  contracts  which  it  thus  makes  bind  the  stockholders 
to  the  extent  named.  As  said  by  the  supreme  court  of 
Ohio,  in  Brown  v.  Hitchcock,  36  Ohio  St.  678:  "The  cor- 
poration itself  is  a  mere  legal  entity,  existing  only  in 
legal  contemplation,  and  is  created  for  the  convenience 
and  benefit  of  the  stockholders.  All  its  dealings  are  for 
and  on  their  account.  It  can  contract  no  debts,  except 
under  the  authority,  express  or  implied,  of  the  stock- 
holders, and  through  their  corporate  agents.  Our  con- 
stitution and  laws  therefore  make  it  an  essential  condition 
to  persons  thus  availing  themselves  of  the  instrumentality 
of  a  corporation  for  the  transaction  of  business  that  the 
security  of  their  personal  liability  shall  attach  to  and  attend 
all  of  the  corporate  liabilities." 

It  would  seem,  therefore,  that  an  action  against  a  stock- 
holder to  recover  his  proportion  of  the  amount  due  upon 
a  contract  made  by  a  corporation,  which  is  only  an  agency 
adopted  by  him  for  the  transaction  of  business,  was  es- 
sentially an  action  founded  upon  a  contract  {NorrU  v. 
Wrenschall,  34  Md.  496;  Coming  v.  McOullough,  1  N.  Y. 
47;  Hawthorne  v.  GdUf,  2  Wall.  10;  Dennis  v.  Superior 
Court,  91  Gal.  548;  Cook  on  Stockholders,  sec.  22Z ;  AUen 
v.  Sewall,  2  Wend.  327;  Ex  parte  Van  Riper,  20  Wend. 
616.) 

In  the  case  of  Dennis  v.  Superior  Court,  91  Cal.  548, 
the  question  whether  an  action  like  this  was  one  arising 
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upon  contract  was  directly  involved,  and  we  there  said: 
''We  think  that  the  personal  liability  of  a  stockholder 
of  a  corporation  for  his  proportion  of  the  indebtedness 
of  the  corporation  is  an  obligation  arising  upon  contract, 
within  the  meaning  of  section  112  of  the  Code  of  Civil 
Procedure,  giving  original  jurisdiction  to  a  justice's  court 
in  actions  arising  upon  contract  for  the  recovery  of 
money,  when  the  amount  claimed  is  less  than  three  hun- 
dred doUais.'' 

The  views  here  expressed  are  not  in  conflict  with  what 
was  decided  in  Oreen  v.  Beckman,  59  Cal.  646,  and  the 
other  cases  following  it  which  are  relied  upon  and  cited 
by  defendant.  In  those  cases  the  question  was,  whether 
an  action  like  this  against  a  stockholder  was  upon  a  stat- 
utory liability,  within  the  meaning  of  section  S69  of  the 
Code  of  Civil  Procedure,  which  provides  that  actions 
against  directors  or  stockholders  of  a  corporation  to  re- 
cover a  penalty  or  forfeiture  imposed,  or  to  enforce  a 
liability  created  by  law,  must  be  brought  within  the  time 
there  specified.  The  court  in  Oreen  v.  Beckman,  69  Cal. 
545,  held  that  it  was;  that  the  legislature  must  have  in- 
tended the  section  to  apply  to  such  an  action;  otherwise 
it  was  meaningless,  in  so  far  as  it  related  to  actions 
against  stockholders.  The  court  in  that  case  said:  "The 
construction  of  section  359  of  the  Code  of  Civil  Proce- 
dure is  not  free  from  difficulty Our  attention  has 

not  been  called  to  any  provision  of  the  statute  which 
imposes  any  'penalty'  or  'forfeiture'  upon  a  stockholder 
for  any  act  as  such,  and  no  effect  can  be  given  to  the 
words  liability  created  by  law,'  unless  we  apply  it  to 
the  liability  which  the  law  imposes  when  one  becomes 
a  stockholder,  and  thus  establishes  the  relation  to  the 
creditors  of  the  corporation  to  which  the  law  affixes  the 
responsibility."  There  is  no  intimation  in  this  lan- 
^age,  nor  did  the  court  there  intend  to  hold,  that  such 
an  action  might  not  alaro  be  regarded  as  based  upon  con- 
tract, within  the  general  meaning  of  that  phrase,  or  as 
\\-vi\  in  other  chapters  of  the  Code  of  Civil  Procedure. 
r.'it  the  court  simply  held,  that  for  the  purposes  of  that 
xcvu  Cal.— 1 
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section,  and  in  the  connection  in  which  they  there  appear, 
the  words  ''liability  created  by  law"  should  be  construed 
as  referring  to  actions,  such  as  this,  to  enforce  the  liability 
of  stockholders. 

2.  The  corporation  and  the  other  defendants  are 
jointly  sued,  and  the  complaint  shows  the  indebtedness 
of  the  corporation  to  plaintiff  to  be  forty-five  thousand 
five  hundred  dollars,  of  which  amount  the  defendant 
Havermale  is  only  liable  for  one  fifth.  The  writ  of  at- 
tachment recited  that  the  action  was  brought  to  recover 
from  the  defendants  forty-five  thousand  five  hundred 
dollars  and  costs,  and  commanded  the  sheriff  ''to  attach 
and  safely  keep  all  the  property  of  said  defendants,  •  •  .  . 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand  as  above  mentioned."  The  question 
presented  by  the  second  ground  of  the  motion  to  dis- 
charge the  attachment  is,  whether  this  writ  as  thus 
framed  was  irregularly  issued  as  to  the  defendant 
Havermale.  We  think  that  it  was,  and  the  motion  to 
discharge  the  attachment  was  properly  granted  for  this 
reason.  Section  640  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  writ  of  attachment  must  require  the  sheriff 
"to  attach  and  safely  keep  all  the  property  of  such  de- 
fendant within  his  county,  ....  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand,  the 
amount  of  which  must  be  stated  in  conformity  with  the 
complaint,"  etc.  In  this  case,  as  to  defendant  Haver- 
male, the  writ  did  not  state  the  amount  of  plaintiff's  de- 
mand against  him  in  conformity  with  the  complaint, 
but  stated  a  very  much  larger  sum,  and  by  it  the  sheriff 
was  directed  to  seize  property  of  his  sufficient  to  satisfy 
the  entire  amount  due  to  plaintiff  from  the  corporation, 
although  he  was  only  liable  for  one  fifth  of  that  amount. 
When  the  complaint  demands  different  amounts  from 
the  several  defendants  in  an  action,  the  writ  must  con- 
form to  the  complaint  and  direct  the  attachment  of  so 
much  property  of  the  respective  defendants  as  will  se- 
(Mire  the  amount  alleged  to  be  due  from  each.  Tbe  clerk 
is  not  authorized  to  issue  a  writ  of  attachment  against 
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the  property  of  any  defendant  for  an  amount  exceed- 
ing the  demand  which  is  made  against  such  defendant 
in  the  complaint,  and  if  he  does,  the  writ  must  be  dis- 
charged as  to  such  defendant,  on  his  motion.  The  law 
upon  this  point  is  thus  very  clearly  stated  by  the  supreme 
court  of  Utah,  in  Bowers  v.  Bank,  3  Utah,  417 :  "The  stair- 
ute  leaves  no  discretion  in  any  way  as  to  the  amount 
which  shall  be  stated  in  the  writ  of  attachment.  It  is 
a  plain,  direct,  and  specific  instruction  and  direction, 
which  the  clerk  has  no  right  or  authority  to  disregard. 
The  process  of  attachment  is  a  special  statutory  remedy, 
and  in  resorting  to  it  the  terms  of  the  law  conferring  it 
must  be  strictly  pursued.  If  the  clerk  had  stated  any 
other  sum  in  the  writ  than  that  in  conformity  with  the 
demand  in  the  complaint,  it  would  have  been  a  material 
departure  from  the  requirements  of  the  statute,  and 
would  have  vitiated  the  proceeding,  and  rendered  it 
utterly  void.  The  requirements  of  the  statute  are  so 
plain  that  there  is  no  room  left  for  construction  or 
speculation." 

It  is  urged,  however,  that  as  no  more  of  defendant 
Havermale's  property  than  is  sufficient  to  satisfy  the  de- 
mand against  him  was  attached,  he  cannot  complain, 
and  his  motion  to  discharge  the  writ  should  have  been 
denied.  But  section  556  of  the  Code  of  Civil  Procedure 
provides  that  the  motion  to  discharge  an  attachment 
irregularly  issued  may  be  made  before  any  actual  levy 
under  the  writ,  and  section  558  of  the  same  code  further 
declares:  "If  upon  such  application  it  satisfactorily  ap- 
pears that  the  writ  of  attachment  was  improperly  or 
irregularly  issued,  it  must  be  discharged.''  Under  these 
sections  it  is  immaterial  whether  much  or  little,  or  any, 
property  of  a  defendant  has  been  actually  levied  upon, 
but  the  court  must,  upon  proper  application  therefor,  dis- 
charge the  writ  of  attachment  thus  wrongfully  issued. 

The  order  in  this  case  will  therefore  be  affirmed,  upon 
the  second  ground  stated  iii  the  motion  of  defendant 

Order  affirmed. 
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Shabpstbin,  J.,  Habrisok^  J.y  Patebson^  J.,  Ga* 
BOVTTB,  J.,  and  Bbatty^  C.  J.,  concurred. 

MgFablakd,  J.,  concurring. — I  concur  in  the  judg- 
ment of  affirmance^  but  I  express  no  opinion  on  the 
question  whether  or  not  the  liabilty  of  a  stockholder, 
under  the  constitution  and  statute,  for  his  proportionate 
part  of  such  debts  as  the  corporation  may  afterwards  in- 
eur,  is  the  result  of  '%i  contract  for  the  direct  payment 
of  money''  made  by  the  stockholder,  within  the  mean- 
ing of  section  537  of  the  Code  of  Civil  Procedure.  There 
has  been  no  decision  in  this  state  holding  that  an  at- 
tachment will  lie  in  such  a  case;  and  the  opinion  of  the 
court  in  Oreen  v.  Beckman,  69  Cal.  545,  is  rather  the  other 
way.  In  DennU  v.  Superior  Court,  91  Cal.  548,  no  such 
question  arose  or  was  discussed.  And  it  is  not  claimed 
in  appellant's  brief  that  in  any  case  cited  from  other 
states  the  direct  point  here  involved  was  definitely  de- 
cided. An  attachment  is  a  harsh  statutory  process  by 
which  the  property  of  an  alleged  debtor  is  violently 
taken  away  from  him  prior  to  an  adjudication  of  the 
debt^  and  it  dhould  be  confined  to  cases  which  clearly 
come  within  the  terms  of  the  statute;  and  it  is  not  clear 
to  me  at  the  present  time  that  the  liability  of  a  stock- 
holder for  something  that  may  possibly  happen  is  within 
the  clause  of  the  statute  above  quoted. 

Rehearing  denied. 
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[No.  14489.    Department  One.— I>eceniber  80^  189Z] 

JOHN  HEINLEN,   Respondent,   v.  AUGUST   HEXL- 

BRON  BT  Ais.,  Appbllants. 


AFPBAIi — Rev  11 W  OF  OONFUOTINO  OTIDKROiH-Ilf'BUITICIENOT  OIF  BTI- 

NENCE. — If  there  is  any  evidence  in  aapport  of  the  findings  of  the 
trial  court,  no  inquiry  can  be  made  upon  appeal  respecting  the  pre- 
ponderance of  conflicting  cTidenoe.  It  is  only  where  there  is  no  evi- 
dence in  the  record  in  support  of  the  findings  that  the  decision  of  the 
trial  court  will  be  reversed  apon  tlM  fionnd  that  It  is  unsupported 
by  the  evidence. 

BOUNDABIBS — ReLAHVX  LOOATIOn  or  RiVKB  AND  or  LAin>--QUBSTIOIIB 

OF  Fact — CJompetenct  of  Witnesbbs — Subvit. — ^The  location  of  a 
river  with  reference  to  a  tract  of  land,  and  whether  any  particular 
tract  of  land  is  upon  one  or  the  other  side  of  the  river,  are  ques- 
tions of  fact  to  be  determined  by  the  testimony  of  witnesses,  and 
may  be  established  by  the  evidence  of  witnesses  having  a  knowledge 
of  the  river  and  of  the  land,  although  they  may  not  have  made  a  sur- 
vey thereof.  The  competency  of  the  witnesses  and  their  knowledge 
of  the  subject  are  proper  subjects  of  cross-examination  and  of  de- 
termination by  the  ooart,  as  is  also  the  extent  and  accuracy  of  any 
•urvey  of  the  land  which  may  be  testified  to. 

Id. — Evidence  of  Subvetob — Completeness  of  Subvet. — Where  a 
witness  testified  that  be  had  made  an  actual  survey  of  certain  lands 
In  controversy,  and  that  they  were  situated  to  the  south  and  east 
of  a  river  which  formed  the  south  and  east  boundaries  of  a  section 
of  land  which  embraced  the  lands  so  surveyed,  it  is  not  essential 
that  he  should  have  surveyed  around  the  whole  section  In  order  to 
determine  the  location  of  the  lands  in  question,  and  his  failare  to 
do  so  does  not  warrant  the  rejection  of  his  testimony. 

BwAicp-LANDfr— State  Patent— EviDEROK—PBEBBQnisiTS  Stkp»— 
Subvet  of  LAin>8 — ^Apfeal — Ebbob  without  Pbejudice. — ^A  state 
patent  to  swamp-lands  is  the  highest  evidence  of  the  transfer  from 
the  state  of  its  title  to  the  lands  included  in  the  patent,  and  Is  also 
evidence  that  all  the  steps  prescribed  for  its  Issuance,  indnding  tho 
•urvey,  had  been  properly  taken,  and  supersedes  all  proof  of  the  pre- 
vious steps ;  and  the  introduction  of  such  a  patent  in  evidence  renden 
immaterial  any  previous  error  in  the  rejection  of  evidence  of  the  but- 
vey  of  the  lands  embraced  in  the  patent 

New  Tbial — Disquaijfication  of  Judqk— Pubohask  of  Othkb 
Lands  in  ViomnT — Insxtfficient  AFFiDAyrrs. — ^Affidavits  showing 
that  after  the  submission  of  the  cause,  and  prior  to  his  decision,  the 
Jndge  to  whom  the  cause  was  submitted  purchased  lands  in  the  vl- 
einity  of  the  boundary  of  the  main  tract,  but  several  miles  distant 
from  the  lands  involved  in  the  action,  without  showing  that  the  title 
thereto  depended  upon  the  evidence  or  the  law  Involved  in  determin* 
Ing  the  rights  of  the  parties  to  the  action,  do  not  make  out  a  case 
of  disqualification  of  the  judge,  in  support  of  a  motion  for  a  new  triaL 

Id. — Competenot  of  Judge — Pbesumption  in  Favob  of  Official  Iw- 
TBOBiTT — Pboof  OF  DISQUALIFICATION. — ^The  f act  that  a  Judge  has 
aeted  In  the  trial  and  decision  of  a  cause  must  be  held  conclusive  that  to 
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bis  own  opfnfon  be  was  competent  to  act»  and  in  such  a  case  he  who 
would  attack  his  right  to  act  therein  must  show  his  disqualification 
by  facts  of  a  positive  and  unequivocal  character.  The  presomption 
which  attaches  to  the  integrity  of  any  act  which  he  may  perform 
under  the  sanction  of  his  official  oath  cannot  be  overcome  by  Infer- 
«nce  or  conjectare. 

Appbal  from  a  judgment  of  the  Superior  Court  of  Fres- 
no Coimty,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

H.  H.  Wehh,  and  Daggett  &  Adams,  for  Appellants. 

0.  A.  Heinlen,  and  R.  E.  Houghton,  for  Bespondenl 

Habbisok,  J. — ^Action  to  quiet  title. 

The  plaintiff  claims  title  to  the  lands  in  question  hy 
virtue  of  certain  patents  issued  to  him  by  the  state  of 
California,  and  the  defendants  claim  that  the  lands  are 
included  within  the  boundaries  of  the  Rancho  Laguna 
de  Tache,  of  which  they  are  the  owners.  The  lands  in 
question  were  listed  and  patented  to  the  state  of  Califor- 
nia by  the  United  States  as  a  portion  of  the  swamp  and 
overflowed  lands  granted  by  the  act  of  Congress  of  Sep- 
tember 28,  1850,  while  the  patent  for  the  Rancho  La- 
guna de  Tache  was  issued  upon  a  grant  made  by  the 
Mexican  government  in  January,  1846,  to  Manuel  Cas- 
tro, and  subsequently  confirmed  to  him  by  the  United 
States  court,  and  the  question  controverted  before  the 
oourt  below  was,  whether  the  lands  in  question  were  a 
portion  of  those  embraced  in  the  patent  for  the  rancho. 
The  lands  included  in  this  patent  are  described  as 
bounded  on  the  south  and  east  by  the  meanders  of 
Kings  River,  so  that  the  real  question  to  be  determined 
was  the  location  of  Kings  River.  The  oourt  found  that 
the  plaintiff  was  the  owner  of  the  lands  in  controversy, 
and  that  the  defendants  have  no  interest  therein,  and 
rendered  judgment  in  favor  of  the  plaintiff,  from  which, 
and  from  an  order  denying  their  motion  for  a  new  trial, 
Uie  defendants  have  appealed. 
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1.  In  their  motion  for  a  new  trial  the  defendants  as- 
signed as  one  of  the  grounds  the  insufficiency  of  the 
evidence  to  justify  the  decision  of  the  court,  and  speci- 
fied as  the  particulars  thereof  that  the  evidence  showed 
that  the  lands  were  a  portion  of  the  Rancho  Laguna  de 
Tache. 

The  finding  of  the  court  of  the  ultimate  fact  that  the 
plaintiff  was  the  owner  of  the  lands  in  question  includes, 
as  one  of  the  probative  facts  upon  which  it  depends,  the 
fact  that  the  lands  in  question  are  situated  to  the  south 
and  east  of  Kings  River,  and  this  probative  fact  is  the 
point  of  attack  made  by  the  appellants  upon  the  findings 
of  the  court  But  upon  this  controverted  point  there 
was  testimony  upon  both  sides  before  the  court,  and  it  is 
a  sufficient  answer  to  the  appeal  that  the  court  has  heard 
the  evidence  and  rendered  its  decision  thereon.  Upon 
an  appeal  from  that  decision  no  inquiry  can  be  made 
respecting  the  preponderance  of  evidence.  If  there  be 
any  evidence  in  support  of  the  finding,  the  action  of  the 
court  must  be  affirmed.  It  is  only  when  there  is  no  evi- 
dence in  the  record  in  support  of  a  finding  that  a  decis- 
ion of  the  trial  court  will  be  reversed  upon  the  ground 
that  it  is  unsupported  by  the  evidence. 

The  location  of  Kings  River  with  reference  to  any 
particular  tract  of  land  was  a  question  of  fact  to  be  de- 
termined upon  the  testimony  of  witnesses.  Whether 
any  particular  section  or  tract  of  land  is  upon  one  or 
the  other  aide  of  the  river  was  also  a  question  of  fact, 
and  the  determination  of  these  facts  depended  upon  the 
knowledge  which  the  witnesses  had  of  the  river  and  the 
land.  If  the  land  were  a  well-defined  inclosure,  it  would 
be  open  to  the  observation  of  any  one,  while  if  its  loca- 
tion depended  upon  an  actual  survey,  it  would  be  more 
difficult  of  ascertainment.  It  cannot  be  assumed,  how- 
ever, that  the  location  of  a  township  section  can  be 
shown  only  by  one  who  has  made  an  actual  survey  of  its 
lines.  It  may  be  that  its  position  is  established  by  boun- 
daries as  definite  and  well  known  as  those  between  two 
co-terminous  states  or  nations.      Upon  the   trial    herein. 
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theni  wai  much  positive  testimony  that  the  lands  in 
question  wefe  situated  upon  the  south  and  east  of  Kings 
River,  and  unless  there  was  evidence  to  the  contrary 
fiifBcient  to  overcome  the  effect  of  this  testimony,  the 
trial  court  was  justified  in  so  finding.  The  competency 
of  the  witnesses  to  so  testify,  as  well  as  their  knowledge 
of  the  subject,  were  open  to  the  cross-examination  of  the 
opposite  party,  and  it  was  for  the  court  to  determine, 
after  such  examination,  how  much  weight  was  to  be  given 
to  their  testimony.  Similar  testimony  was  also  given  by 
Norboe,  a  surveyor,  called  on  behalf  of  the  plaintiff,  who 
also  testified  that  he  had  made  an  actual  survey  of  the 
lands  in  question,  and  that  they  were  situated  to  the 
south  and  east  of  Kings  River.  The  extent  and  accu- 
racy of  such  a  survey  was  also  to  be  passed  upon  by  the 
cotirt,  and  his  testimony  is  not  to  be  entirely  rejected 
because  he  did  not  run  around  the  whole  section  with 
a  compass  and  chain.  If  he  had  ascertained  that  the 
north  and  west  lines  of  the  section  were  to  the  south  and 
east  of  the  meanders  of  Kings  River,  the  location  of  the 
other  lines  of  the  section  was  not  essential  in  order  to 
determine  whether  the  section  was  included  within  the 
rancho. 

It  was  claimed  by  the  defendants  that  what  is  some- 
times called  Button  Willow  Slough  is  in  reality  Kings 
River,  and  is  the  line  of  boundary  designated  as  Kings 
River  upon  the  map  attached  to  the  patent.  On  the 
other  hand,  it  was  claimed  that  Kings  River,  as  deline- 
ated upon  that  map,  is  located  to  the  north  and  west  of 
Button  Willow  Slough.  In  support  of  their  contention, 
the  defendants  called  a  surveyor,  Choice,  who  did  not 
profess  to  have  made  any  survey  of  the  lands  in  ques- 
tion, but  testified  merely  that  he  had  compared  the  plat 
of  a  survey  made  by  him  with  the  map  attached  to  the 
patent  of  the  rancho,  and  that  the  lines  agreed  very 
closely,  "except  at  the  lower  end,  where  there  was  some 
difference."  He  also  testified  that  at  this  end  there  was 
a  difference  of  a  half-mile  in  the  location  of  Button 
Willow  Slough;  that  the  map  on  the  patent  located  it  a 
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half-mile  farther  west  than  he  did.  This  in  reality  cor- 
roborated Norboe's  evidenoe,  and  when  Choice  was  in- 
terrogated thereto,  he  testified  that  he  was  unable  to  say 
that  the  survey  incorporated  in  the  patent  followed  But- 
ton Willow  Slough.  The  trial  court  had  before  it  the 
witnesses,  as  well  as  various  maps  and  diagrams  offered 
in  evidence.  The  statement  used  upon  the  motion  for 
a  new  trial  speaks  in  many  places  of  references  made  by 
witnesses  to  these  maps  and  diagrams,  by  pointing  to 
places  and  lines  thereon  which  are  not  reproduced  in 
the  record  before  us,  but  which  we  must  assume  were  per- 
tinent to  the  decision,  and  may  have  given  weight  to  the 
plaintiff's  contention.  There  was  at  least  such  a  coniQict 
in  the  evidence  that  we  would  not  be  justified  in  attempt- 
ing to  review  its  sufficiency. 

2.  Upon  the  trial  of  the  cause,  the  plaintiff  offered  in 
evidence  two  diagrams,  each  of  which  purported  to  be  a 
^'certified  copy  of  a  copy*'  of  a  swamp-land  survey,  to 
which  the  defendants  objected,  upon  the  ground  that  the 
same  was  irrelevant,  and  immaterial  and  incompetent^ 
in  that  it  was  not  a  certified  copy  of  an  original  docu- 
ment, but  merely  a  certified  copy  of  a  copy.  This  objeo- 
tion  was  overruled,  and  the  action  of  the  court  is  now 
assigned  as  error. 

It  is  unnecessary  for  us  to  determine  whether  these 
documents  were  admissible  in  evidence  in  the  form  in 
which  they  were  presented,  inasmuch  as  at  a  later  stage 
of  the  trial  the  plaintiff  offered  in  evidence  the  patents 
from  the  state  for  the  land  embraced  in  the  surveys. 
The  evident  object  of  introducing  the  copies  of  the  sur- 
veys was  to  show  the  several  steps  by  which  the  plaintiff 
had  become  entitled  to  the  patent  for  the  lands  therein 
described;  but  as  the  patents  were  themselves  the  high- 
est evidence  of  the  transfer  from  the  state  of  its  title  to 
the  lands,  and  also  evidence  that  all  the  steps  prescribed 
for  their  issuance,  including  the  survey,  had  been  prop- 
erly taken,  they  superseded  all  proof  of  these  previous 
steps,  and  rendered  any  evidence  thereof  immaterial  and 
unnecessary.     Even  if  it  should  be    regarded    that    the 
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evidence  was  incompetent,  it  would  not  diminish  the  effect 
of  the  patent,  and  inasmuch  as  the  patent  itself  was  the 
highest  evidence  of  the  transfer  of  the  state's  title,  these 
documents  could  not  add  to  its  effect  The  error,  there- 
fore, if  any  there  was,  was  innocuous. 

3.  Upon  the  motion  for  a  new  trial,  the  defendants 
presented  certain  affidavits  for  the  purpose  of  showing 
that  the  judge  who  had  tried  the  cause  was  disqualified 
to  sit  or  act  in  the  case,  and  that  his  decision  therein 
was  therefore  without  any  authority,  and  should  have 
been  set  aside.  These  affidavits  are  to  the  effect  that 
after  the  submission  of  the  case,  and  prior  to  his  decis- 
ion, he  purchased  certain  lands  in  the  vicinity  of  King? 
River,  which  the  defendants  claim  to  be  a  portion  of  the 
Bancho  Laguna  de  Tache. 

They  do  not,  however,  present  any  facts  from  wfaioh 
it  can  be  seen  that  his  title  to  those  lands  in  any  respect 
depends  upon  the  evidence  or  law  involved  in  determin- 
ing the  rights  of  the  parties  to  this  action,  or  which 
were  litigated  herein;  and  we  cannot  assume  that  the 
facts  or  law  involved  in  any  controversy  that  may  arise 
respecting  his  title  thereto  are  the  same  as  those  here 
involved.  Those  lands  are  several  miles  distant  from 
the  lands  involved  in  this  action,  and  for  aught  that  is 
shown  by  the  affidavits,  the  title  thereto  may  depend 
upon  facts  entirely  distinct  from  those  here  presented. 
The  main  question  in  this  case,  as  we  have  seen,  was  the 
location  of  Kings  River  in  the  vicinity  of  the  lands 
claimed  by  the  plaintiff,  it  being  contended,  on  the  one 
hand,  that  Button  Willow  Slough  is  a  branch  of  that 
river,  and  the  line  designated  on  the  patent  for  the 
rancho  as  one  of  its  boundaries,  and  on  the  other  hand, 
that  it  is  a  distinct  and  independent  water-way.  Button 
Willow  Slough,  however,  terminates  many  miles  to  the 
south  of  the  lands  claimed  to  have  been  purchased  by 
the  judge,  and  the  determination  of  its  location  cannot  be 
involved  in  any  controversy  that  may  arise  between  him 
and  the  defendants. 

While  it  is  essential  that  a  judge  before  whom  a  cause 
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ifi  tried  shall  be  wholly  disinterested  in  the  result  in 
order  that  his  decision  may  be  entirely  impartial,  it 
must  at  the  same  time  be  considered  that  any  person 
who  holds  the  responsible  position  of  a  judge  will  always 
be  sensitive  to  any  suggestion  of  his  interest  in  a  mattei 
before  him,  and  quick  to  free  himself  from  any  oppor 
tunity  of  acting  in  a  case  in  which  he  is  disqualified 
It  must  also  be  considered  that  the  same  desire  to  be 
faithful  to  his  office  which  will  cause  him  to  decline 
to  sit  or  act  in  such  a  case  will  be  his  reason  for  acting 
in  any  case  in  which  he  is  not  disqualified.  He  has  no 
more  right  to  refuse  to  act  in  a  matter  before  him  where 
he  is  not  disqualified,  then  he  has  to  act  in  a  cause  in 
which  he  is  disqualified,  either  from  interest  or  from 
any  other  reason.  The  fact  that  a  judge  has  acted  in 
the  trial  and  decision  of  any  cause  must  be  held  conclu- 
sive that  in  his  own  opinion  he  was  competent  to  act, 
and  in  such  a  case  he  who  would  attack  his  right  to  act 
therein  must  show  his  disqualification  by  facts  of  a  posi- 
tive and  unequivocal  character.  The  presumption  which 
attaches  to  the  integrity  of  any  act  which  he  may  per- 
form under  the  sanction  of  his  official  oath  cannot  be 
overcome  by  inference  or  conjecture.  As  the  facts  pre- 
sented in  the  affidavits  herein  do  not  sustain  the  charge 
against  the  judge  of  interest  in  the  question  litigated 
before  him,  they  cannot  be  considered  as  a  ground  for  set- 
ting aside  his  decision. 
The  judgment  and  order  are  affirmed. 

Gabouttb,  J.,  and  Patsbson,  J.,  concurred. 
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[No.  14858.    Department  One.— December  81,  1892.] 

JACOB  HEFT,  Appkllant,  v.  D.  S.  PAYNE,  Ebspond- 

■NT. 


Btrebt  Asssssmknt— FAZLun  lo  CoMKCR  WoKK  m  Tno— NnUBOS 

OF  CiTT — ^TeBMS  of  GONTBAOT — ^LEABXLITr  OF  LoivowinoL — ^The  &11- 
Qre  of  a  street  contractor  to  complete  the  work  within  the  time  named 
in  the  contract  with  the  city  is  not  ezcneed,  as  against  a  lot-owner 
who  is  sued  to  foreclose  the  lien  of  a  street  assessment,  by  the  neglect 
of  the  city  to  fnmish  implements  for  the  work,  as  proTicled  in  the 
specifications  of  the  contract  for  the  work.  The  lot-owner  la  not 
bound  by  such  contract,  and  his  liability  arises  oot  of  no  agreement, 
express  or  implied,  with  the  street  contractor;  but  he  can  qnestloB 
the  regularity  of  the  proceeding  resulting  in  the  assessment  in  the 
same  manner  and  upon  the  same  principles  as  the  validity  of  a  tax 
may  be  questioned. 

Id. — FOBECLOSTTBE  OF  liDBir— PERSONAL  LlABtUTT— BSTOPPKL  m  PAIS 

— Appeal  by  Lot-owneb — ^Waiver  of  Objeotzoiv — ^REFBBSENXATioir 
AND  Pbomisbs  Inducino  Acts  of  Gontbaotob. — In  an  action  by  a 
street  contractor  to  foreclose  a  street  assessment  lien  upon  land  boi^ 
fited  by  the  work,  there  is  no  personal  liability  of  the  owner  of  the 
land,  and  the  doctrine  of  estoppel  in  pais  has  no  application.  The 
owner  of  the  lot  is  not  estopped  from  contesting  the  foreclosure  of  tiie 
lien  upon  the  lot,  upon  the  ground  that  the  work  was  not  completed 
in  time,  by  reason  of  having  appealed  from  a  first  assessment  and 
warrant  upon  the  ground  that  the  work  waa  not  satisfactorily  done^ 
and  having  expressly  waived  all  objections  upon  such  appeal  to  the 
failure  of  the  contractor  to  complete  the  work  in  time,  and  having  rep- 
resented and  promised  that  when  the  work  was  performed  to  the  satis* 
faction  of  the  council  no  further  objections  would  be  made,  and  that 
the  assessment  would  be  paid,  in  reliance  upon  which  the  contractor 
completed  the  work  to  the  satisfaction  of  the  council,  and  ob- 
tained the  new  assessment  sought  to  be  foreclosed. 

Id. — Cbeation  of  Lien. — ^Where  there  was  no  lien  upon  the  lot  at  the 
time  when  it  Is  claimed  that  the  waiver  was  made,  no  lien  oonld  be 
created  by  any  oral  statements  of  the  lot-owner,  whatever  eifect  inch 
statements  might  have  upon  his  personal  liability. 

Id. — Extension  of  Timb— Action  of  Oitt  GouNon.  upon  Appeal— 
Obdeb  fob  Fubtheb  Wobk. — ^The  action  of  the  dty  council  in  setting 
aside  an  assessment  and  a  warrant  issued  by  the  street  commissioner 
upon  his  acceptance  of  the  street-work  done  under  a  contract  there- 
for with  the  city,  and  in  directing  further  work  as  the  result  of  an 
appeal  by  lot-owners,  does  not  operate  as  an  eactension  of  time  to  the 
contractor  to  complete  the   work. 


Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County. 

The  facta  are  stated  in  the  opinion  of  the  court. 
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/•  J.  Burt,  for  Appellant 

A.  8.  Kittredge,  for  Respondent 

Patbbson,  J. — ^Thifl  is  an  action  to  foreclose  the  lien 
of  a  street  assessment  Judgment  in  favor  of  defendant 
was  entered  in  the  court  below  on  demurrer  to  the  coni- 
plainty  and  plaintiff  has  appealed. 

The  work  was  not  completed  within  the  time  named 
in  the  contract,  nor  within  the  time  of  any  extension 
given;  but  to  avoid  the  effect  of  the  failure  of  the  con- 
tractor to  complete  the  work  within  such  time,  it  is 
alleged  that  in  the  specifications  for  the  work  it  was 
provided  that  the  city  (San  Jose)  should  furnish  a  steam- 
roller for  rolling  the  rock  used  in  macadamizing  the 
street^  and  that  the  city,  though  often  called  upon  to 
furnish  the  roUer,  has  neglected  to  do  so  until  it  was  too 
late  for  the  contractors  to  perform  the  work  within  the 
time.  It  is  alleged  that  the  contractors  applied  to  the 
city  counsel  for  an  extension  of  time,  but  the  council 
failed  to  act  on  the  application,  and  that  their  failure  to 
complete  the  work  within  the  time  allowed  was  due  to 
the  failure  of  the  city  to  furnish  the  roller  as  provided  in 
the  contract 

We  think  that  the  excuse  offered  for  the  failure  to 
perform  within  the  time  agreed  upon  is  insufficient. 
The  lot-owner  in  such  cases  is  in  no  sense  a  party  to 
the  contract,  except  as  one  of  the  public  upon  whose 
property  the  burden  of  payment  for  the  improvement 
is  placed.  The  city  does  not  act  as  his  agent,  to  bind 
him  personally,  but  in  its  sovereign  capacity,  as  in  mat- 
ters of  taxation,  and  the  failure  of  the  city  to  furnish 
the  steam-roller  is  no  more  binding  upon  him  thaiv 
would  be  the  failure  of  any  other  person  who  may  have 
agreed  to  furnish  the  contractor  with  machinery,  teams, 
or  material  to  be  used  in  the  work  required  by  the  con- 
tract. His  liability  arisas  out  of  no  agreement,  express 
or  implied,  between  him  in  his  individual  character  and 
the  street  contractor.     He  haa  nothing  to  say  in  deter- 
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mining  whether  the  work  shall  or  shall  not  be  done  by 
the  contractor,  nor,  in  the  absence  of  fraud,  whether  the 
work  has  been  done  according  to  the  contract,  but  he 
can  "question  the  regularity  of  the  proceeding  resulting  in 
the  assessment  in  the  same  manner  and  upon  the  same 
principles  as  the  validity  of  a  tax  may  be  questioned/' 
(Emery  v.  Bradford,  29  Cal.  84;  Meuser  v.  Rudon,  86  Cal. 
245;  Dyer  v.  Barstow,  50  OaL  654.) 

In  the  second  coimt,  it  is  alleged  that  the  street  com- 
missioner accepted  the  work  and  issued  his  warrant;  that 
the  defendant  and  other  lot-owners  appealed  to  the  city 
council  and  filed  objections;  that  the  latter  appeared  and 
took  part  in  the  hearing  of  the  objections,  and  expressly 
waived  all  objections  which  they  might  have  by  reason 
of  the  failure  of  the  contractors  to  complete  the  work 
within  the  time  fixed  or  any  extension  thereof,  and  stated 
that  all  they  wanted  was  a  completion  of  the  improve- 
ment to  the  satisfaction  of  the  council,  and  when  that 
was  accomplished  no  further  objections  would  be  made 
and  the  assessment  for  the  work  would  be  paid;  that  the 
council,  relying  on  the  good  faith  of  said  representations, 
set  aside  the  assessment  and  warrant,  and  ordered  fur- 
ther work  to  be  done;  that  plaintiff,  relying  on  the  good 
faith  of  said  promises,  went  on  and  completed  the  work 
to  the  satisfaction  of  the  proper  officers,  and  of  said  coun- 
cil, and  the  work  was  by  resolution  accepted,  a  new  assess- 
ment made,  and  a  warrant  issued  and  recorded,  demand  for 
payment  made,  etc. 

It  is  contended  that  the  defendant  is  estopped  by  his 
representations  and  promise  from  claiming  that  the 
work  was  not  done  within  the  time  required.  But  this 
is  an  action  purely  to  foreclose  a  lien  on  the  land  for  the 
cost  of  a  public  improvement.  There  is  no  personal 
liability,  and  to  such  proceedings  the  doctrine  of  estop- 
pel in  pais  has  no  application.  (Meuaer  v.  Risdon,  36 
Cal.  245.)  If  there  is  no  lien,  there  can  be  no  recovery. 
The  lot  alone  is  liable,  and  if  there  was  no  lien  at  the 
time  it  is  claimed  a  waiver  was  made,  we  do  not  see  how 
any  could  have  been  created  by  the  oral  statements  of 
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the  defendant  Whether  the  alleged  conduct  of  the  de- 
fendant created  any  personal  liability  on  his  part  to  pay 
for  a  portion  of  the  work  done  on  the  public  highway  is 
a  question  which  we  are  not  called  upon  to  decide. 

It  ifl  claimed  that  the  act  of  the  dty  council  in  setting 
aside  the  first  assessment  and  warrant,  and  in  directing 
further  work,  operated  as  an  extension  of  time.  We  do 
not  think  this  contention  is  warranted  by  the  provisions 
of  the  act  under  which  the  work  was  done.  It  provides 
that  ''if  the  owners  or  contractor  who  may  have  taken 
any  contracts  do  not  complete  the  same  within  the  time 
limited  in  the  contract,  or  within  such  further  time  as 
the  city  council  may  give  them,  the  superintendent  of 
streets  shall  report  such  delinquency  to  the  city  council, 
which  may  relet  the  unfinished  portion  of  said  work, 
after  pursuing  the  formalities  prescribed  hereinbefore  for 
the  letting  of  the  whole."  This  is  substantially  the  same 
provision  found  in  other  statutes,  and  which  has  been 
given  a  construction  in  several  cases  adverse  to  appel- 
lant's contention.  (Beveridge  v.  Livingstone,  54  Cal.  56; 
Fanning  v.  Schammel,  68  Cal.  429;  Dougherty  v.  Coffin, 
69  Cal.  455;  Raisch  v.  San  Frandsco,  80  Cal.  1.)  The 
decision  in  Taylor  v.  Pahner,  81  Cal.  246,  upon  which 
appellant  relies,  was  based  upon  an  amendment  to  sec- 
tion 7  of  the  act  of  1862,  passed  April  25,  1863.  (Stats. 
1863,  p.  526;  Tumey  v.  Dougherty,  63  Cal.  620;  Beveridge 
v.  lAvingstone,  54  Cal.  56.) 

The  judgment  is  affirmed. 

ELkBBiBON,  J.,  and  Garouttib,  J.,  concurred. 
Hearing  in  Bank  denied. 
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[No.  14476.  Department  Two.— January  8,  1893.] 

J,  w.  McDonald,  resi>ondent,  v.  h.  l.  dodge, 

Appellant. 

Stbeet  Assessheitt — Protest  by  Majority  op  Fbontaoe — Stoppaoi 
OF  Work — Fbesumption  upon  Appeal. — An  appellant,  to  be  succefls- 
fal,  must  show  error ;  and  where  the  record  upon  appeal  from  a  judg- 
ment foreclosing  a  lien  for  a  street  assessment  discloses  a  written 
protest  by  a  majority  of  the  frontage  of  the  property  fronting  on  the 
proposed  work  involved  in  the  action,  and  does  not  disclose  whether 
the  proposed  work  was  not  done  in  a  block  lying  between  blocks  al- 
ready graded,  in  which  case  the  protest  would  not  have  the  effect  to 
^top  the  work  by  the  terms  of  the  statute,  it  will  not  be  presumed* 
tgalnst  the  validity  of  the  judgment,  that  the  block  in  question  wai 
«ot  between  graded  blocks,  but  wai  a  kind  of  work  which,  under  the 
terma  of  the  statute,  such  written  pcoteat  would  have  the  effect  to 
atop  for  the  period  of  aiz  months. 

•. — Action  of  Sufebyisobs — ^Approval  of  Matob. — Where  the  reso- 
lution of  intention  to  do  street-work  in  San  Francisco  and  the  reso- 
lution ordering  the  work  were  regularly  passed  by  the  board  of  super- 
visors, and  the  resolution  approving  the  award  was  passed  by  a  three- 
fourths  vote  of  the  board,  the  reaolutioos  are  aoffident,  and  the  ap- 
proval of  the  mayor  la  not  reqnislta. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

/.  M.  Wood,  for  Appellant 

/•  0.  Boies,  for  Respondent. 

McFabland,  J. — ^This  is  an  appeal  by  defendant  from 
•  judgment  in  favor  of  plaintiff  in  a  street  assessment 
case  arising  in  the  dty  and  county  of  San  Francisco, 
and  from  an  order  denying  a  new  trial.  There  are  only 
two  points  made  by  appellant  which  needs  special  notice. 

1.  Appellant's  counsel  contends  that  the  record  shows 
a  written  protest  by  a  majority  of  the  frontage  of  the 
property  fronting  on  the  proposed  work  involved  in  this 
action  (which  fact  may  be  taken  for  the  present  as 
true),  and  that  therefore  the  assessment  sued  on  was 
void,  because   section   3  of   the   street   law   of   1883,   aa 
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amended  by  the  act  of  Maioh  14,  1889  (StatB.  1889,  p. 
168),  piovides  that  such  a  protest  ''shall  be  a  bar  for 
six  months  to  any  further  proceeding."  To  this  coun- 
sel for  respondent  replies,  that  said  section  provides  that 
the  work  ''shall  not  be  stayed  by  any  written  or  other 
protest,  unless  such  council  shall  deem  proper/'  and 
neither  counsel  makes  the  slightest  reference  to  the  pos- 
sibility of  reconciling  those  two  apparently  incongruous 
provisions.  But  upon  an  examination  of  the  section, 
which  is  a  very  long  one,  we  find  its  provisions  to  be, 
that  with  respect  to  certain  kinds  of  work  and  certain 
conditions  of  property,  a  protest,  of  itself,  stops  proceed- 
ings for  six  months;  while  with  respect  to  other  k'\ud> 
of  work,  and  other  conditions  of  property,  a  protest  ha:^ 
not  such  effect.  And  among  other  things,  it  provide^i 
that  a  protest  shall  not  stop  proceedings  in  a  case  where 
the  proposed  work  is  to  be  done  in  a  block  lying  between 
blocks  which  have  been  already  graded.  Now,  whether 
or  not  such  was  the  condition  of  the  block  upon  which 
the  work  was  done  in  the  case  at  bar  does  not  appear. 
No  such  issue  was  raised  by  the  pleadings,  and  whether 
or  not  there  was  evidence  upon  the  point  we  cannot  tell. 
There  is  nothing  upon  the  subject  in  the  record.  This 
being  so,  we  will  not  presume,  against  the  validity  of 
the  judgment,  that  the  block  in  question  was  not  be- 
tween graded  blocks.  An  appellant,  to  be  successful,  must 
show  error. 

2.  Appellant  contends  for  a  reversal  because  the  reso- 
lution of  intention  and  the  resolutions  ordering  the  work 
and  approving  the  award  were  not  presented  to  or  approved 
by  the  mayor. 

The  act  clearly  provides  that  the  dty  council  shall 
pass  the  resolution  of  intention,  and  order  the  work; 
and  with  respect  to  the  award  the  provision  is,  that  it 
"shall  be  approved  by  the  mayor  or  a  three-fourths  vote 
of  the  city  council.''  By  section  84  of  the  act,  it  pro- 
vides 'that  ''the  term  *city  council'  is  hereby  declared 
to  include  a  body  or  board  which,  under  the  law,  is  the 
legislative  department  of  the  government  of  any  city." 
XCVIT    Cal.— 8 
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In  San  Francisco,  the  board  of  supervisors  is  the  "body 
or  board"  which  forms  the  legislative  department  of 
the  government  of  the  city.  It  is  true  that  the  mayor, 
by  virtue  of  his  right  of  veto  in  certain  cases,  has  some 
of  the  law-making  power  of  the  municipality;  but  the 
charter  of  the  city  does  not  make  him  a  part  of  the 
"legislative  department,"  in  the  sense  that  no  inde- 
pendent power  is  or  can  be  given  to  the  latter.  (See 
Brooks  V.  Fischer,  79  Cal.  173.)  Throughout  the  street 
law,  above  referred  to,  there  is  a  distinction  between 
the  city  council  and  the  mayor, — ^independent  duties 
and  powers  being  assigned  and  given  to  each.  In  the 
case  at  bar,  all  the  necessary  proceedings  to  and  includ- 
ing the  ordering  of  the  work  were  duly  taken  by  the  board 
of  supervisors,  and  the  award  was  approved  by  a  three- 
fourths  vote  of  said  board.    This  was  sufficient 

The  other  points  made  by  appellant  do  not  need  dis- 
cussion; it  is  sufficient  to  say  that  they  are  not  tenable. 

Judgment  and  order  affirmed, 

Db  HA\TfiN,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 


INo.    14110.      Department    One.— January    5.    l^'OS.l 

AMELIA  S.  FALLS,  Respondent;  v.  SAN  FRAN- 
CISCO  AND  NORTH  PACIFIC  RAILROAD  COM^ 
PANY,  Appellant. 

RAILB0AD8 — ^NeGLIOENCE — CONDITTON  OF  STATION — MeASFRE  OF  CaRIB 
Requimo).— Carriers  of  passen-iers  are  bound  simply  to  exorcise  ordi- 
nary care  aa  to  the  condition  of  the  station  at  which  passengers  are 
received,  in  view  of  the  dangers  to  be  apprehended;  and  whether 
there  has  been  an  exercise  of  such  care  depends  upon  the  circum- 
•tances  of  the  case,  the  nature  of  the  road,  and  the  character  of  the 
traffic  and  place  where  the  accident  occurred. 

Id. — Freight  upon  Platform  at  Flag-statiox — Acctdknt  not  Rk^* 
80NABLT  Anticipated — Verdict  agaiNwSt  Kvidknce. — At  flag-stationa 
established  for  the  convenience  of  sparsely  sottled  districts,  railroad 
oompanies  have  the  right  to  use  tlic  same  platform  Cor  the  depositing  of 
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freight  and  for  the  accommodation  of  pamengers,  and  if  they  qm 
ordinary  and  reasonable  care  to  allow  saffident  room  for  passengers^ 
are  not  responsible  for  an  unforeseen  accident,  arising  to  a  passenger 
from  stumbling  over  a  deposit  of  freight,  in  broad  daylight,  which 
could  not  have  been  reasonably  anticipated ;  and  a  verdict  rendered  in 
favor  of  the  person  injured  by  such  accident  will  be  set  aside  upon 
apx>eal  as  against  evidence,  where  the  evidence  clearly  shows  that  or- 
dinary care  was  used  by  the  railroad  company,  and  that  it  oould 
not  have  reasonably  anticipated  the  accident. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  eourL 

Charles  F.  Hanlon,  for  Appellant. 

The  plaintiff  was  clearly  guilty  of  contributory  negli- 
gence. (Olascock  V.  C.  P.  R.  R.  Co.,  73  Cal.  140;  Mc- 
Laury  v.  McOregor,  3  Iowa,  393;  Raymond  v.  Lowell,  6 
Cush.  524]  Arkansas  R'y  Co.  v.  Canman,  2  Am.  R'y  &  Corp. 
Cas.  816.)  The  plaintiff,  having  been  guilty  of  contrib- 
utory negligence,  cannot  recover,  even  if  the  company 
had  been  guiUy  of  negligence.  (New  Jersey  Express  Co. 
V.  Nichols,  38  N.  J.  L.  435;  Mv/rch  v.  Concord  R.  R.  Co., 
29  N.  H.  1;  Trinity  etc.  R'y  Co.  v.  MitcheU,  72  Tex. 
609;  Potter  v.  Chicago  etc.  R.  R.  Co.,  21  Wis.  372; 
94  Am.  Dec.  648;  Cunningham  v.  Lyness,  22  Wis.  248; 
McCandless  v.  Chicago  etc.  R.  R.  Co.,  45  Wis.  372;  2\r.  &  W. 
R.  R.  Co.  V.  Emmert,  83  Va.  646;  TrouscUdr  v.  Steamship 
Co.,  80  Cal.  526;  Beach  on  Contributory  Negligence,  sec. 
11,  p.  36;  Rothe  v.  Mihvaukee  etc.  R.  R.  Co.,  21  Wis.  256; 
Chicago  etc.  R.  R.  Co.  v.  Ooss,  17  Wis.  428;  84  Am.  Dec. 
755;  Spencer  v.  Milwaukee  etc.  R.  R.  Co.,  17  Wis.  488; 
84  Am.  Dec.  758;  Achtenhagen  v.  City  of  Watertown,  18 
Wis.  331;  86  Am.  Dec.  769;  BenneU  v.  Chicago  etc.  R.  R. 
Co.,  19  Wis.  145;  Langhoff  v.  Milwaukee  etc.  R.  R.  Co., 
19  Wis.  489;  Stucke  v.  Milwaukee  etc.  R.  R.  Co.,  9  Wis. 
202 ;  Dowell  v.  General  Steam  Navigation  Co.,  5  El.  &  B. 
195;  WitherUy  v.  Regenfs  Canal  Co.,  12  Com.  B.,  N.  S.,  2; 
6  L.  T.,  N.  S.,  255 ;  3  Fost.  &  F.  61 ;  Lach  v.  Seward,  4  Cas. 
106;   Luxford  v.  Large,  5  Cas.  421;    Woolf  v.  Beard,  8 
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Gas.  373;  VennaU  v.  Garner,  1  Cromp.  &  M.  21;  Kent  v. 
Elstob,  3  East,  18;  Cremer  v.  Portland,  36  Wis.  92;  Otis 
V.  Janesville,  47  Wis.  422;  Knight  v.  Pontchartrain  R.  R. 
Co.,  23  La.  Ann.  462;  Johnson  v.  Canal  etc.  R.  R.  Co.,  27 
La.  Ann.  53;  Laicher  v.  New  Orleans  etc.  R.  R.  Co.,  28 
La.  Ann.  320;  Broadwell  v.  Swigert,  7  B.  Mon.  39;  45 
Am.  Dec.  47,  and  note;  O'Brien  v.  Philadelphia  etc.  R.  R. 
Co.,  3  Phila.  76;  Catawissa  R.  R.  Co.  v.  Armstrong,  49 
Pa.  St.  186;  Stiles  v.  Geesey,  71  Pa.  St  439;  Needham  v. 
San  Francisco  etc.  R.  R.  Co.,  37  Cal.  409;  Flemming  v. 
Western  etc.  R.  R.  Co.,  49  Cal.  253 ;  Heame  v.  Southern  etc. 
R.  R.  Co.,  50  Cal.  482;  Coombs  v.  Pwrnngton,  42  Me.  332; 
Murphy  v.  Deane,  101  Mass.  455;  3  Am.  Rep.  390;  Willard 
V.  Pinard,  44  Vt,  34 ;  Hunger  v.  Tonawanda  etc.  R.  R.  Co., 
4  N.  Y.  349;  53  Am.  Dec.  384;  CrandaU  v.  Goodrich 
Trans.  Co.,  11  Bias.  516.) 

Hassett  &  TevUn,  for  Respondent 

The  railroad  company  was  guilty  of  negligence. 
(McDonald  v.  Chicago  etc.  R.  R.  Co.,  26  Iowa,  125;  96 
Am.  Dec.  114;  Stewart  v.  R,  R.  Co.,  53  Tex.  289;  37  Am. 
Rep.  753;  Toledo  etc.  R'y  Co.  v.  Grush,  67  111.  284;  Pol- 
k)ok  on  Torts,  363.)  It  was  clearly  in  the  province  of 
the  jury  to  find  whether  or  not  the  plaintiflp  was  negli- 
gent (Schierhold  v.  N.  B.  &  M.  R.  R.  Co.,  40  Cal.  447; 
Femandes  v.  Sacramento  City  R.  R.  Co.,  52  Cal.  45;  Chddes- 
ter  ^.  Consolidated  Ditch  Co.,  59  Cal.  201;  Wilson  v.  S.  P. 
Co.,  62  Cal.  164.)  The  plaintiflp  was  not  guilty  of  con- 
tributory negligence.  (Franklin  v.  Motor  Road  Co.,  85 
Cal.  70;  Strong  v.  S.  P.  R.  R.  Co.,  61  Cal.  328;  Shearman 
and  Redfield  on  Neglip:ence,  sec.  31;  Brassell  v.  N.  Y.  etc. 
R.  R.  Co.,  84  N.  Y.  246;  Whalen  v.  Areata  R.  R.  Co.,  92 
CaL  671;  Terry  v.  Jewett,  78  N.  Y.  344.)  The  question 
as  to  whether  there  was  contributory  negligence  upon 
the  part  of  the  plaintiff  was  for  the  jury  to  determine. 
(Jamison  v.  8.  J.  &  S.  C.  R.  R.  Co.,  55  Cal.  593;  Schier- 
hold  V.  N.  B.  &  M.  R,  R.  Co.,  40  Cal.  447;  Franklin 
V.  Motor  Road  Co.,  85  Cal.  70 ;  Needham  v.  5.  F.  &  S.  J.  R. 
R.  Co.,  37  Cal.  410;    Wihon  v.  S.  P.  R.  R.  Co.,  62  Cal. 


Jan.  1893.]    Palls  v.  San  Francisco  etc.  R  R  Co.    117 

172;  McQuilken  v.  0.  P.  R.  R,  Co.,  64  Cal.  468;  Ing&rman 
V.  Uoore,  90  CaL  410;  Noyes  v.  S.  P.  R.  R.  Co.,  92  Cal. 
285;  Whalm  v.  Areata  R.  R.  Co.,  92  Cal.  669.)  The 
plaintiff's  contributory  negligence  was  a  matter  of  de- 
fense to  be  proved  by  the  defendant^  as  it  did  not  affirm- 
atively appear  from  the  plaintiff's  evidenoe.  (Nehrbas 
y.  C.  P.  R.  R.  Co.,  62  Cal.  834;  Robinson  v.  W.  P.  R.  R. 
Co.,  48  CaL  426.) 

Patbrson,  J. — This  is  an  action  to  recover  damages  for 
personal  injuries  received  by  plaintiff  upon  the  de- 
fendant's platform  at  Reed's  Station,  Marin  County. 
The  jury  returned  a  verdict  in  favor  of  plaintiff  for  the 
sum  of  seven  thousand  five  hundred  dollars,  and  judg- 
ment was  entered  accordingly.  Defendant  appealed 
from  the  judgment,  and  from  an  order  denying  its 
motion  for  a  new  trial. 

The  plaintiff  testified  that  on  the  nineteenth  day  of 
May,  1888,  she  went  from  San  Francisco  to  Reed's  Sta- 
tion to  attend  a  Sunday-school  picnic.  She  returned 
to  the  station  about  4  o'clock  in  the  afternoon,  and  sat 
on  the  side  of  the  platform  until  the  train  came  along 
on  its  way  from  San  Rafael  to  Tiburon.  While  waiting 
for  the  train,  about  one  hundred  people  who  attended 
the  picnic  were  passing  up  and  down  the  platform  and 
sitting  along  on  the  ties.  As  the  train  approached,  she 
arose,  and  while  passing  along  the  platform  to  reach  the 
rear  end  of  a  car  which  she  intended  to  board,  she 
tripped  against  something  and  fell.  As  she  fell  she  noticed 
that  the  obstacles  were  milk-cans  fastened  together. 
Upon  attempting  to  rise,  she  found  it  impossible  to  do 
so,  and  subsequently  discovered  that  she  had  sustained 
a  fracture  of  the  pelvis  and  dislocation  of  the  left  hip. 
On  cross-examination,  plaintiff  testified  that  she  did  not 
know  how  far  she  walked  after  she  arose  from  the  side 
of  the  platform,  and  she  could  not  tell  how  many  people 
were  upon  the  platform  at  the  time,  but  they  seemed  to 
be  all  around  her.  When  asked  as  to  how  far  along  the 
platform  she  could  see   as  she  was   walking,  she  replied 
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that  she  was  not  lookmg  at  the  platform  at  all,  but  was 
looking  to  see  where  she  could  get  on  the  car;  that  she 
might  have  been  in  a  little  hurry,  but  did  not  know; 
that  the  cars  were  perfectly  still  at  the  time;  that  when 
the  crowd  started  to  go  aboard,  she  followed;  that  it  was 
perfectly  light  at  the  time;  that  the  cans  were  lying 
about  thirty  feet  from  the  place  where  she  had  been 
sitting,  but  she  did  not  see  them  till  she  stumbled  over 
them. 

At  the  station  there  is  a  wooden  building,  fourteen 
by  twenty-four  feet,  with  a  platform  in  front  of  it^  ex- 
tending to  the  first  rail,  and  thirty  feet  in  length.  Be* 
tween  the  rails  of  the  track  nearest  the  building  the 
space  is  planked  the  same  length  as  the  platform  at- 
tached to  the  station.  Adjoining  this  there  is  a  raised 
platform,  6  feet  in  width  and  183  feet  in  length,  raised 
8  inches  above  the  cross-ties.  The  station  is  one  where 
trains  stop  for  passengers  or  freight  only  upon  receiv- 
ing flag  signals.  The  company  keeps  no  agent  there, 
and  all  freight  received  is  left  on  the  platform  by  the 
consignor,  and  taken  up  by  the  conductor  and  billed  as 
per  marks  and  instructions  thereon.  It  is  left  upon 
the  platform  until  the  consignees  take  it  away.  There 
is  a  daily  shipment  of  butter  and  milk  from  this  station 
to  the  city.  It  is  received  at  6:20,  a.  m.,  and  6,  p.  m.,  and 
the  empty  cans  and  boxes  are  returned  from  San  Fran- 
cisco at  9:20,  a.  m.,  and  6:16,  P.  M.,  of  the  following  day. 
The  evidence  shows  that  the  cans  could  not  conve> 
niently  be  lefit  at  any  other  place  ihan  on  the  platform. 
The  milk-cans  and  butter-boxes  are  carried  in  the  bag- 
gage-car. At  the  time  of  the  accident  there  were  upon 
the  platform  two  or  more  butter-boxes,  and  some  milk- 
cans  alongside  of  them.  The  cans  and  boxes  were 
about  the  middle  of  the  platform,  with  room  enough  to 
pass  upon  either  side, — ^more  room  between  the  pack- 
ages and  the  car  than  on  the  other  side.  The  butter- 
boxes  were  two  and  a  half  feet  wide,  three  feet  long,  and 
twelve  or  fourteen  inches  high. 

The  foregoing  is  the  substance  of  all  the  testimony 
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introduced,  except  that  relating  to  the  character  of  the 
plaintiff's  injuries  and  her  sufferings. 

The  negligence  complained  of  consists  in  the  alleged 
failure  of  the  defendant  "to  provide  suflScient  and  safe 
access  through  and  along  the  same  [station]  to  its  said 
cars,  to  wit,  by  allowing  obstructions  to  be  and  remain 
therein";  and  the  question  is,  whether  upon  the  facts 
shown,  the  defendant  was  guilty  of  negligence.  It  is 
claimed  by  the  appellant  that  if  negligence  be  conceded, 
contributory  negligence  on  the  part  of  the  plaintiff  is 
clearly  shown,  and  for  that  reason  she  cannot  recover; 
but  in  view  of  our  conclusion  upon  the  question  of  de- 
fendant's negligence,  it  is  unnecessary  to  pass  upon  that 
contention. 

In  Thompson  on  Carriers  of  Passengers  it  is  said:    'The 
carrier's  liability  in  respect  of  the  condition  of  his  prem- 
ises is  neither  greater  nor  less  than  that  of  any  person 
to  another,  who,  by  invitation  or  inducement,  express  or 
implied,  has  come  upon  his  premises  for  the  purpose  of 
transacting  business.     A  duty  of  protection  is  owed  to 
such  persons  by  the  carrier,  but  it  is  needless  to  remark 
that  this  does  not  amount  to  a  warranty  of  the  safe  con- 
dition of  the  premises;  neither  is  the  carrier  held  bound 
to  bestow  upon  their  condition   that  extraordinary  de- 
gree  of  vigilance   which   the   law,  from  motives  of  the 
soundest  policy,  imposes  upon  him  in  regard  to  the  car- 
riage of  his  passengers.     The  passenger  while  in  actual 
progress  upon  his  journey  is  exposed  to  countless  haz- 
ards, gives  himself  wholly  in  charge  of  the  carrier.  .... 
But  a  rule  properly  ceases  with  the  reason  for  it;   there- 
fore, as  a  passenger's  entrance  to  the  carrier's  station  is 
characterized   by   none   of  the  hazards  incident   to   the 
journey  itself,  the  rigor  of  the  rule  above  announced  is 
justly  relaxed,  in  that  at  such  a  time  and  place  the  car- 
rier is  bound  to   exercise   only   a  reasonable   degree   of 
care  for  the  protection  of  his  passengers."     (Pennsylvania 
Co.  V.  Marion,  104  Ind.  242.)      "The  rule  in  such  cases 
is,  that  the  carrier  is  bound  simply  to  exercise  ordinary 
care,  in  view  of  the  dangers  to  be  apprehended."      (Kelly 
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V.  Manhattan  R'y  Co.,  112  N.  Y.  443.)  Whether  there  has 
been  an  exercise  of  such  care  depends  upon  the  circum- 
stances of  the  case, — the  nature  of  the  road,  and  the 
character  of  the  traffic  and  place  where  the  accident  oc- 
curred. Thus  it  has  been  held  that  "at  a  mere  way  or 
(lag  station,  where  trains  do  not  regularly  stop  for  the 
reception  and  discharge  of  passengers,  and  only  stop 
when  they  are  flagged,  or  to  discharge  a  special  passen- 
ger, a  passenger  need  not  expect  or  rely  upon  the  com- 
pany's having  furnished  a  platform  or  other  convenient 
place  for  the  reception  and  discharge  of  passengers." 
(Cincinnati  etc.  R.  R.  Co.  v.  Peters,  80  Ind.  172.)  Accom- 
modations of  the  same  character  cannot  be  expected  in 
the  dties  and  at  way-stations.  Flag-stations  like  the  one 
under  consideration  are  established  for  the  convenience 
of  the  inhabitants  of  sparsely  settled  territories  as  well 
as  for  the  benefit  of  the  company,  and  would  have  to  be 
discontinued  if  the  railroad  companies  were  required  to 
keep  and  maintain  freight  and  passenger  depots,  with 
agents  to  care  for  the  same.  At  such  stations  the  com- 
panies have  the  right  to  use  the  platform  for  depositing 
freight  and  for  the  accommodation  of  passengers.  (Ar* 
koMOs  etc.  R.  R.  Co.  v.  Canman,  52  Ark.  525.)  The  only 
question  is,  therefore,  whether  the  defendant,  acting  as  a 
reasonable  person  would  under  the  circumstances,  ought 
to  have  foreseen  that  such  an  accident  might  have  hap- 
pened. If  such  an  accident  might  reasonably  have  been 
anticipated  by  the  defendant,  the  failure  to  remove  the 
obstructions  constituted  actionable  negligence;  ''for  neg- 
figence  in  a  legal  sense  is  no  more  than  this:  the  failure 
to  observe,  for  the  protection  of  the  interests  of  another 
person,  that  degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  justly  demand,  whereby  such 
other  person  suffers  injury."  {Barrett  v.  Southern  Padfie 
Co.,  91  CaL  802.) 

We  do  not  think  it  can  be  fairly  said  that  the  defend- 
ant ought  to  have  anticipated  that  an  accident  would 
occur  in  broad  daylight  in  consequence  of  leaving  the 
packages  on  the  platform.     "The    company,  as  held  in 
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0ome  cases,  cannot  be  expected  to  treat  its  passengeis 
as  children,  or  to  put  them  under  restraint.  Passen- 
gers must  take  the  responsibility  of  informing  them- 
selves concerning  the  every-day  incidents  of  railway 
traveling,  and  the  company  could  do  business  upon  no 
other  basis.''  (Malcom  v.  R.  R.  Co.,  106  N.  0.  64.)  It  la 
the  duty  of  railroad  companies  to  give  their  passengers 
a  reasonable  time  and  opportunity  to  approach  and 
leave  their  trains,  and  the  duty  is  reciprocal.  Passen- 
gers owe  it  to  themselves  and  to  the  company  to  act 
with  reasonable  care  in  alighting  from  and  boarding 
trains.  (McDonald  v.  L.  I.  R.  R.  Co.,  116  N.  Y.  548;  15 
Am.  St.  Rep.  437;  Penn.  R.  R.  Co.  v.  Lyons,  129  Pa.  St 
119;  15  Am.  St.  Rep.  701.)  In  Cornman  v.  E.  C.  R.  R.  Co., 
4  Hurl,  ft  N.  781,  it  appeared  that  the  company  had  on 
their  platform,  standing  against  the  pillar  which  passengers 
passed  in  going  to  and  from  the  train,  a  portable  weigh- 
ing-machine, the  foot  of  which  was  elevated  about  six 
inches  above  the  level  of  the  platform.  Plaintiff  was  at 
the  station  on  Christmas  day,  inquiring  for  a  parcel, 
when  he  was  driven  by  the  crowd  against  the  machine, 
in  which  his  foot  became  entangled,  and  was  injured. 
The  court  held  that  there  was  no  evidence  of  negli- 
gence to  go  to  the  jury,  the  machine  being  located  where 
it  might  easily  have  been  seen,  and  the  accident  not 
being  one  which  could  have  been  reasonably  anticipated. 
(Reported  in  Thompson  on  Carriers  of  Passengers,  76.) 
In  Stokes  v.  R.  R.  Co.,  107  N.  C.  178,  it  appeared  that  the 
bridge  across  a  ditch  leading  to  the  defendant's  track 
was  in  good  condition,  except  that  one  plank  was  slightly 
shorter  than  the  other.  The  plaintiff,  in  the  daytime, 
attempted  to  get  on  the  train,  but  stepped  into  the 
hole  caused  by  the  short  plank,  and  was  injured.  The  court 
held  that  it  was  not  actionable  negligence. 

The  case  is  a  sad  one,  the  injuries  and  sufferings  of  the 
plaintiff  being  of  a  most  distressing  nature,  but  we  cannot, 
without  injustice  to  the  company,  and  establishing  an  un- 
warranted and  dangerous  precedent,  allow  the  verdict  to 
stand  on  the  evidence  before  ua. 
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Counsel  for  respondent  claims  that  the  specifications  of 
particulars  in  which  the  mdence  is  insufficient  to  sup- 
port the  verdict  are  fatally  defective,  but  in  this  we  think 
he  is  in  error;  they  fully  present  all  the  points  upon  which 
the  defendant  relied  on  its  motion  for  a  nonsuiti  and  the 
motion  for  a  new  trial 

Judgment  and  order  reversed. 

Gaboxtttb,  J.y  and  Habbison,  J.,  conrarred. 

Hearing  in  Bank  denied. 

BsATTTy  0.  J.|  dissented  from  the  order  denying  a  h&tBt- 
ing  in  Bank. 


[No.   14588.     Department  One.--JABiiArj  8^   1808.] 

0.   B.   WILLIAMS,    Respondent,   v.   SAVINGS   AND 
LOAN  SOCIETY  et  al.,  Appellants. 


!  AssassiOEZfT— Dat*s  Wobx  fob  Labosbs— Yiozaiioh  op  Ooh* 
TBA.OT— Ihmatkbial  FiRDTBfQ, — In  an  action  to  foiedoee  a  lien  fer 
a  street  assessment  for  labor  performed  under  a  contract  for  the  con- 
•tmctlon  of  a  sewer,  the  fact  that  the  employees  of  the  street  eoor 
tractor  worked  ten  hours  for  a  day's  work,  while  the  contract  pro- 
Tided  that  eight  hours  should  constitute  a  legal  day's  work  for  all 
persons  employed,  is  not  material,  or  of  the  slightest  concern  to  the 
owner  of  the  lot  assessed;  and  a  Judgment  foreclosing  the  lien  will 
not  be  reversed  upon  the  ground  that  a  finding  that  the  contractoi 
performed  all  the  conditions  of  the  contract  is  against  the  eridence 
In  that  respect 

In, — Gbadb  or  Mah-holb  nr  Bsweb— FncDnfo — OoinruoT  oor  Bn- 
DCNOB — ^AssEBSVBNT — Gebtiitoatb  or  SUBVBTOB. — Upon  an  Issue 
as  to  whether  the  curb  and  top  of  a  man-hole  in  the  sewer  contracted 
for  were  on  the  official  grade  of  the  street  as  contracted  for,  or  eleven 
Inches  above  the  grade,  a  finding  that  it  was  upon  the  official  grade 
Is  supported  by  proof  of  the  assessment,  which  Is  some  evidence  that 
at  its  date  the  work  had  been  performed  according  to  the  terms  of  the 
contract,  and  conflicting  evidence  of  a  certificate  of  the  dty  surveyor, 
that  at  a  previous  date  the  man-hole  was  eleven  and  a  quarter  inches 
above  grade,  cannot  justify  a  disturbance  of  the  finding.  The  con- 
tractor may  have  caused  the  man-hole  to  conform  to  the  oflidal  grade 
before  the  assessment  was  issued. 

In. — Location  of  Strkets — Imfboveicbnt  at  CBOSsnro — Judicial 
Notice. — Courts  will  take  judicial  notice  of  the  streets  of  San  Fran- 
cisco, of  their  relation  to  each  other  and  their  location*  and  that 
a  crossing  where  an  improvement  was  located  necessarily  forms  a 
part  of  the  public  street 
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Appbal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  ooozk 

J.  M.  Wood,  for  Appellants. 

/•  0.  Bates,  for  Respondent 

Oabouttb,  J. — ^Action  to  foreclose  a  street  assess* 
ment,  made  for  sewer-work  done  in  the  city  and  county 
of  San  Francisco,  under  the  street  law  of  1886.  The 
appeal  is  prosecuted  from  the  judgment  and  order  deny- 
ing a  new  trial.  No  demurrer  was  interposed  to  the 
complaint,  and  the  judgment  is  supported  by  its  allega- 
tions. 

The  contract  provided  that  eight  hours  should  consti- 
tute a  legal  day's  work  for  all  persons  employed.  The 
contractor  testified  that  the  laborers  worked  ten  hours 
for  a  day's  work.  The  court  found  that  the  contractor 
performed  all  the  conditions  of  the  contract.  It  is  now 
insbted  that  a  new  trial  should  be  ordered,  because  the 
finding  is  contrary  to  the  evidence.  There  is  no  merit 
in  the  appellants'  position.  If  the  finding  had  been  in 
line  with  the  evidence,  the  judgment  would  still  have 
been  the  same.  It  is  not  a  matter  of  the  slightest  con- 
cern to  appellants  as  to  the  terms  upon  which  the  em- 
ployees labored.    (United  States  v.  Martin,  94  U.  S.  403.) 

One  of  the  defenses  to  the  action  is,  that  the  work 
for  which  the  assessment  was  issued  had  not  been  per^ 
formed  according  to  the  terms  of  the  contract.  The  con- 
tract provided  that  when  the  man-hole  was  completed, 
^'the  top  of  the  copings  must  be  upon  the  o£5cial  grade 
of  the  street'';  and  the  defendant  averred  in  its  answer 
that  "the  curb  and  top  of  the  man-hole  were  more 
than  eleven  inches  above  the  official  grade."  In  sup- 
port of  this  averment,  it  read  in  evidence  the  certificate 
of  the  city  surveyor,  given  May  16,  1888,  from  which  it 
appeared  that  at  that  date  the  curb  of  the  man-hole  was 
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eleven  and  a  quarter  inches  above  grade,  but  the  assess- 
ment which  was  issued  July  3,  1888,  was  some  evidence 
that  at  that  date  the  work  bad  been  performed  accord- 
ing to  the  terms  of  the  contract,  and  upon  this  conflict 
of  evidence  the  finding  of  the  court  that  the  avermeni 
in  the  answer  is  untrue  cannot  be  disturbed.  The  con- 
tractor may  have  caused  the  man-hole  to  conform  to  the 
official  grade  before  the  assessment  was  issued. 

This  work  was  done  at  the  crossing  of  Pacific  Avenue 
and  Pierce  Street,  and  it  is  contended  that  the  finding 
that  this  crossing  was  an  open  public  street  is  not  sup- 
ported by  the  evidence.  The  board  of  supervisors  of 
the  dty  and  county  of  San  Francisco  attempted  by  res- 
olution to  establish  Pacific  Avenue,  said  avenue  being 
formed  from  a  portion  of  Pacific  Street,  a  public  street 
of  said  dty  and  county.  It  is  now  claimed  that  said 
resolution  is  void  by  reason  of  uncertainty  in  the  loca- 
tion of  the  boundaries  of  the  proposed  avenue.  It  is 
conceded  by  counsel  that  the  resolution  of  the  board 
does  indicate  that  Pacific  Avenue  was  to  be  formed  from 
some  portion,  at  least,  of  Pacific  Street.  And  it  was  held 
in  Brady  v.  Page,  59  Cal.  52,  that  courts  take  judicial 
notice  of  the  streets  of  San  Francisco,  of  their  relation 
to  each  other,  and  their  location.  By  reason  of  this  fact, 
we  know  that  Pierce  Street  could  only  intersect  Pacific 
Street  at  one  point,  and  that  point  of  intersection  would 
necessarily  form  the  crossing  where  the  improvement 
here  involved  is  located,  and  that  crossing  would  neces- 
sarily form  a  part  of  the  public  street.  We  find  nothing 
further  in  the  record  demanding  our  attention. 

Let  the  judgment  and  order  be  affirmed. 

Patkbsov,  J.|  and  Habbisov,  J.,  eoneoxied. 
IT^^fiying  m  Bank  ^f^^^A, 
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[No.   14259.     Department   0ne.-^annai7   6,   1808.] 

EMMA     &    HARDY,    Respondent,    v.    HHIAM     P. 
HARDY,    Appellant. 

HusBAifD  AiTD  Wm — Acmov  it>B  Pebicansnt  AuHoinr— -DuurnoK 
BT  Husband. — ^The  action  for  permanent  maintenance  of  a  wife  bj 
the  hneband,  witliont  a  divorce,  under  section  1S7  of  the  CiTil  Code, 
can  only  be  baaed  upon  the  ground  of  desertion  by  the  husband ;  and 
proof  of  willful  desertion  by  him,  or  that,  by  reason  of  his  cruelty  or 
threats  of  bodily  harm,  she  was  forced  to  leave  the  family  dwelling- 
place,  is  essentia]  to  support  the  action. 

Id. — ^Wnw  icubt  bb  without  Fault— Defbnsb  to  Aonoir. — ^It  is  es- 
sential  that  the  wife  who  seelcs  permanent  alimony  should  be  without 
fault  on  her  own  part ;  and  the  same  grounds  which  would  justify  the 
husband  in  leaving  her  and  living  separate  from  her,  or  which  would 
be  a  sufficient  defense  to  any  action  by  her  for  a  divorce  from  him, 
will  be  a  defense  to  this  action;  and  if,  in  case  of  his  desertion  of 
her,  her  conduct  after  such  desertion  has  been  such  as  to  forfeit  her 
right  to  be  received  as  his  wife,  she  cannot  maintain  the  action. 

Id. — ^Adultebt  of  Wife — Demand  fob  Reception  and  Supfobt— 
Bkfubal  not  Desertion. — A  wife  who  has  left  her  husband  by  aban- 
doning the  family  dwelling-house,  and  remained  away  for  more  than 
twenty-seven  years,  having  lived  in  adultery,  under  an  assumed 
oontract  marriage,  with  another  man,  with  whom  she  lived  until  his 
death,  has  thereby  forfeited  all  right  to  be  recognized  or  received 
by  the  husband  as  his  wife ;  and  the  failure  of  the  husband  thereafter 
to  comply  with  a  demand  of  the  wife  that  he  should  receive  and  sup- 
port her  as  Ids  wife  does  not  constitute  desertion  upon  his  part 

Id. — ^Belibf  of  Divoboe  Ivicatebial. — ^The  fact  that  the  wife,  at  the 
time  she  began  to  live  in  adultery,  had  been  informed  by  the  man 
with  whom  she  was  living,  and  believed,  that  her  husband  had  pro- 
cured a  divorce  from  her,  does  not  exonerate  her  from  the  conse- 
quences of  her  act. 

Id. — AonoN  fob  Alihont  Independent  of  Right  of  Diyobob. — Tbo 
right  of  a  wife  to  maintain  an  action  against  her  husband  for  sup- 
port and  maintenance  is  independent  of  her  right  to  maintain  an  ac- 
tion for  divorce,  and  does  not  depend  upon  his  continued  desertion 
of  her  for  a  year ;  but  the  action  may  be  instituted  at  any  time  after 
his  desertion  of  her,  when  he  fails  to  support  her. 

Id. — Judgment  in  Fobmeb  Action — Res  Adjudioata — Oontinued 
Dbsebtion. — A  judgment,  in  an  action  by  a  wife  for  permanent  sup- 
port and  maintenance,  that  the  facts  alleged  were  insufficient  to  en- 
title her  to  the  relief  asked.  Is  a  bar  to  her  right  to  maintain  a  subse- 
quent similar  action,  in  which  no  other  act  of  desertion  upon  the 
part  of  the  husband  Is  alleged  or  claimed  than  that  claimed  in  the 
prior  action.  Mere  lapse  of  time  since  the  act  of  desertion  does  not 
give  her  any  additional  cause  of  action,  or  increase  the  effect  of  the 
desertion  for  the  purpose  of  entitling  her  to  maintain  such  subso- 
qnent  action. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County. 

The  facts  are  stated  in  the  opinion  of  the  ooorL 

EU  R.  Chase,  and  John  L.  Chase,  for  Appellant 

Edward  0.  RoUnaan,  for  Respondent 

ELlbbibon,  J. — ^The  plaintifiF  brought  this  action  un- 
der the  provisions  of  section  137  of  the  Civil  Code  to 
recover  permanent  alimony  from  the  defendant  without 
seeking  a  divorce.  The  complaint  is  framed  with  two 
counted  but  as  a  demurrer  to  the  first  count  was  sus- 
tained^ and  the  cause  was  tried  upon  the  issues  pre- 
sented by  the  answer  to  the  second  count,  only  the 
matters  therein  alleged  can  be  considered.  The  court 
rendered  judgment  in  favor  of  the  plaintiff,  awarding 
her  twenty  dollars  a  month,  from  which,  and  from  an 
order  denying  a  new  trial,  the  defendant  has  i^pealed. 

The  court  finds  that  the  defendant  deserted  the  plain- 
tiff on  the  19th  of  December,  1887,  and  also  that  she 
had  not  deserted  him,  but  that,  by  reason  of  his  cruelty 
towards  her,  she  was  compelled  to  leave  his  house  and 
live  separate  from  him.  These  findings  are  challenged 
in  the  statement  as  unsupported  by  the  evidence,  and  it 
is  also  contended  on  the  part  of  the  appellant  that  the 
evidence  sbtms  that  tiie  plaintiff  deserted  the  defendant 
in  1860. 

The  plaintiff  and  defendant  were  married  in  1863, 
and  lived  together  as  husband  and  wife  in  the  vicinity 
of  Martinez  for  nearly  seven  years.  In  February,  1860, 
the  plaintiff  left  the  defendant  and  went  to  live  at  the 
house  of  a  friend  near  Pacheco.  After  remaining  there 
a  short  time,  she  went  to  live  at  the  house  of  another 
friend  a  few  miles  out  of  Pacheco,  where  she  met  a  man 
by  the  name  of  Wagner,  whom  she  had  previously 
known,  and  who  appears  to  have  aided  her  with  hi.- 
money  and  friendship.  About  a  year  after  she  left  th» 
defendant,  she  was  married  to  Wagner  in  San  Francises* 
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by  a  dvil  contract  between  thenii  and  immediately  went 
with  him  to  Humboldt  County^  in  thU  state,  where  they 
lived  together  as  husband  and  wife,  and  continued  to 
live  in  that  vicinity  and  in  Oregon  until  his  death  in 
1883.  During  this  period  she  bore  five  children  to 
Wagner,  and  assimied  his  name,  and  was  known  as 
Mrs.  Wagner,  not  only  where  they  lived,  but  also  in 
her  former  place  of  residence  in  Contra  Costa  County  and 
in  other  parts  of  California,  and  corresponded  with  her 
friends  under  that  name.  The  defendant  continued  to 
reside  in  the  vicinity  of  Martinez,  and  at  some  time  in 
the  year  1887  the  plaintiff  returned  to  that  place,  and 
on  the  19th  of  December  of  that  year,  in  the  presence 
of  a  Mrs.  Lander,  with  whom  she  was  stopping,  and 
whom  she  had  asked  to  accompany  her  as  a  witness, 
saw  the  defendant  at  the  county  treasurer's  office  in  the 
court-house  in  Martinez,  and  said  to  him:  ''Mr.  Hardy, 
I  demand  that  you  receive  and  support  me  as  ypur 
wife.''  The  defendant  made  no  reply,  but  turned  and 
went  away,  and  thereafter  the  plaintiff  commenced  this 
action. 

1.  Section  137  of  the  Civil  Code  provides:  "When  the 
husband  willfully  deserts  the  wife,  she  may,  without  ap- 
plying for  a  divorce,  maintain  in  the  superior  court  an  ae- 
lion  against  him  for  permanent  support  and  maintenance 
of  herself,  or  of  herself  and  children."  Although  in 
some  of  the  states  the  right  of  the  wife  to  maintain  an 
action  for  permanent  maintenance,  independent  of  any 
suit  for  a  divorce,  is  recognized  whenever  she  is  living 
separate  and  apart  from  her  husband,  without  any  fault 
on  her  part,  yet  in  this  state  the  legislature  has  limited 
the  right  of  maintaining  such  action  to  the  single  case 
of  desertion  on  the  part  of  the  husband,  and  has  not 
authorized  it  to  be  main4;ained  upon  the  ground  of  neg- 
lect, intemperance,  cruelty,  or  any  other  act  on  his  part 
which  might  be  a  sufficient  ground  for  a  divorce.  Proof 
of  willful  desertion  by  the  husband  is  therefore  an  es- 
sential element  in  the  plaintiff's  cause  of  action.  The 
wife  cannot  abandon  the  dwelling-place   which    he   may 
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have  provided  for  her,  if  it  be  a  reasonable  place,  and 
then  seek  support  at  his  expense  by  virtue  of  this  stat- 
ute; nor  is  she  entitled  to  maintain  the  action  for  his 
mere  neglect  to  provide  her  with  suitable  support. 
Hence,  if,  at  the  time  she  institutes  the  action,  she  is 
living  separate  and  apart  from  him,  it  is  essential  for 
her  to  show  that  it  is  by  reason  of  his  desertion,  or  that 
by  reason  of  his  cruelty,  or  threats  of  bodily  harm,  she 
was  forced  to  leave  the  family  dwelling-place.  It  is, 
moreover,  just  as  essential  that  the  wife  who  is  seeking 
this  relief  should  be  without  fault  on  her  own  part,  in 
order  that  she  may  compel  her  husband  to  give  her  the 
support  which  this  section  provides.  The  foundation 
of  her  right  to  maintain  the  action  is  the  obligation 
of  the  husband  to  support  her,  and  whenever  the  hus- 
band has  become  freed  from  such  obligation,  this  action 
cannot  be  maintained  against  him.  The  same  grounds 
which  would  justify  him  in  leaving  her,  and  living  sep- 
arate from  her,  or  which  would  be  a  sufficient  defense 
to  any  action  by  her  for  a  divorce  from  him,  will  be  a 
defense  to  this  action.  She  must  have  the  right  to  be 
received  and  treated  by  him  as  his  wife,  in  order  to  en- 
able her  to  maintain  the  action,  and  if,  in  case  of  his 
desertion  of  her,  her  conduct  after  such  desertion  has 
been  such  as  to  forfeit  her  right  to  be  received  as  his  wife, 
he  cannot  be  made  liable  under  this  section. 

The  finding  of  the  court  that  the  defendant  deserted 
the  plaintiff  on  the  nineteenth  day  of  December,  1887, 
and  that  he  still  willfully  deserts  her  and  keeps  away 
from  her,  is  unsupported  by  the  evidence.  The  only 
evidence  of  any  desertion  by  the  defendant  at  that  time 
was  his  refusal  to  comply  with  the  aforesaid  demand  of 
the  plaintiff.  Literally  construed,  this  refusal  woulcl  be 
evidence  merely  of  a  neglect  or  failure  on  his  part  to 
give  her  support;  but  even  if  it  could  be  considered,  un- 
der proper  circumstances,  as  tending  to  prove  desertion 
by  him,  it  would  not,  under  the  circumstances  of  this 
case,  have  any  such  effect.  When  the  plaintiff  had 
shown  by  her  own  testimony  that  she  had  left    the    de- 
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fendant  by  abandoning  their  dwelling-place  more  than 
twenty-seven  years  prior  to  this  demand,  and  had  never 
thereafter  returned,  she  could  not  rely  upon  this  refusal 
as  desertion,  unless  she  should  show  that  her  leaving 
their  dwelling-place  had  been  caused  by  his  cruelty  or 
threats;  and  the  record  shows  no  evidence  of  any  such 
cruelty  or  threats. 

The  failure  of  the  defendant  to  comply  with  the  de- 
mand of  the  plaintiff  in  December,  1887,  did  not  consti- 
tute desertion.  The  plaintiff  and  defendant  had  not 
been  living  together  for  more  than  twenty-seven  years. 
She  had  commenced  to  live  in  adultery  with  Wagner 
about  a  year  after  she  left  the  defendant,  and  having 
continued  that  life  for  more  than  twenty  years,  and  un- 
til the  death  of  Wagner,  she  had  forfeited  all  right  to  be 
reoognized  or  received  by  the  defendant  as  his  wife;  and 
even  if  it  had  been  fully  shown  that  he  had  originally 
deserted  her,  she  would  not,  under  these  circmnstances, 
have  been  entitled  to  receive  any  support  from  him. 
JGven  at  the  time  of  her  demand,  she  did  not  go  to  hi^ 
nouae  and  ask  to  be  reinstated  therein  as  his  wife  and 
the  mistress  of  his  household,  but  met  him  at  the  court- 
house; and,  as  was  said  in  the  case  of  Jenkins  v.  Jenkins, 
104  HI.  186:  "The  circumstances  of  her  visit  excite 
strongly  the  suspicion  that  what  she  sought  was  not  a 
home  in  the  house  of  her  husband,  where  she  might  live 
as  a  dutiful  wife,  but  rather  evidence  of  a  refusal  on  his 
part  of  shelter,  so  that  she  might  institute  a  suit  for  sep- 
arate maintenance.'' 

The  fact  that  at  the  time  she  began  to  live  with  Wag- 
ner she  had  been  informed  by  him,  and  believed,  that 
the  defendant  had  procured  a  divorce  from  her  doe? 
not  exonerate  her  from  the  consequences  of  her  act.  If 
she  consented  to  rely  upon  such  statement  without  any 
further  verification,  she  assumed  the  risk  of  her  conduct 
being  unlawful  in  case  it  proved  otherwise.  The  infor- 
mation to  the  same  eflfect,  claimed  by  her  to  have  been 
given  by  Shock  in  March  or  April,  1860,  could  not  hav* 
given  her  a  bona  fide  belief  that  the  defendant  had  pro- 
XCVII    Cal.— 0 
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cured  a  divorce  from  her,  since  that  information  was 
given  to  her  within  three  months  after  she  left  the  de- 
fendant, and  it  was  within  her  personal  knowledge  that 
no  summons  in  any  such  action  had  been  served  upon 
her.  Neither  can  the  letter  from  the  defendant  to  her 
daughter,  in  1862,  be  of  any  avail  to  her,  inasmuch  as 
this  letter  was  not  written  until  nearly  a  year  after  she  had 
commenced  to  Uve  with  Wagner. 

2.  The  plaintiff,  in  February,  1888,  commenced  an 
action  against  tlie  defendant  for  permement  support  and 
maintenance,  setting  forth  as  her  cause  of  action  in  her 
complaint  therein  the  same  facts  as  are  set  forth  in  the 
oomplaint  herein.  To  this  complaint  the  defendant 
demurred,  upon  the  ground  that  it  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action,  and  upon  the 
demurrer  being  sustained,  judgment  was  entered  against 
the  plaintiff.  The  defendant's  plea  herein  that  this 
judgment  is  a  bar  to  the  present  action  should  have 
been  sustained.  The  contention  of  the  plaintiff,  that 
the  cause  of  action  set  forth  in  the  present  complaint  is 
different  from  that  in  the  former  action,  for  the  reason 
that  at  that  time  the  desertion  claimed  to  have  taken 
place  on  the  19th  of  December,  1887,  had  not  become  a 
ground  for  a  divorce,  because  it  had  not  been  continued 
for  a  year,  cannot  be  maintained.  The  desertion  by  the 
husband  which  will  authorize  the  wife  to  maintain  an 
action  for  permanent  support  must  be  of  the  same  char- 
acter as  would  authorize  her  to  maintain  an  action  for 
a  divorce;  but  while  the  statute  prescribes  that  her  ap- 
plication for  a  divorce  must  be  denied  unless  the  deser- 
tion has  continued  for  a  year,  it  has  not  placed  any  such 
limitation  upon  her  right  to  maintain  this  action.  (See 
Hulett  V.  Hulett,  80  Ky.  364.)  The  right  to  maintain 
this  action  is  independent  of  the  right  to  maintain  an 
action  for  divorce,  and  being  based  upon  the  obligation 
of  the  husband  to  support  the  wife,  may  be  instituted 
at  any  time  after  his  desortion  of  her,  when  he  fails  to 
give  such  support.  In  view,  however,  of  the  good  order 
of  society,  and  to  preserve  the  stability  of  the    marriage 
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relation  as  much  as  possible,  the  legislature  has  pro- 
vided that  a  divorce  shall  not  be  granted  unless  such 
desertion  shall  have  continued  for  a  year. 

The  same  evidence  which  the  plaintiff  would  have 
introduced  to  establish  the  allegations  of  her  complaint 
in  the  former  action  was  essential  to  establish  those  of 
the  present  complaint.  She  does  not  allege  or  claim 
any  other  act  of  desertion  on  the  part  of  the  defendant 
than  was  claimed  in  her  former  complaint,  and  the 
judgment  at  that  time,  that  the  facts  alleged  were  insuffi- 
cient to  entitie  her  to  the  relief  asked;  is  a  bar  to  her 
right  to  maintain  the  present  action.  {Lo»  Angeles  v. 
Melius,  58  Cal.  16;  Pamell  v.  Hahn,  61  Cal.  181.)  The 
lapse  of  time  since  the  act  of  desertion  has  not  given 
her  any  additional  cause  of  action,  or  increased  the 
effect  of  the  desertion  for  the  purpose  of  entitling  her 
to  maintain,  this  action. 

The  judgment  and  order  denying  a  new  trial  are  ze- 
irarsed. 

Patebson,  J.,  and  Gaboutte,  J.,  concurred. 
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MRS.     F.    J.    SCHWARZE,    Respondent,    v.    T.    L. 
MAHONEY,  Appellant. 

tjTTLAWgVL  Detaineb — ACTION  BT  Mabbded  Woican — ComnJinTT 
Pbopebtt — Abatement — Capaoitt  to  Sua — Insufficient  Ak- 
BWEB. — In  an  action  of  unlawful  detainer  by  a  married  woman,  the 
objection  that  the  rents  are  community  property,  for  which  the  hus- 
band alone  can  sue,  is  not  raised,  in  the  absence  of  a  demurrer,  by 
an  answer  averring  that  the  plaintiff  is  a  married  woman,  and  that 
her  hnsband  is  a  tenant  of  a  portion  of  the  premises  described  in  the 
complaint,  and  denying  that  the  plaintiff  ever  was  in  the  occupa- 
tion of  the  premises,  or  that  she  ever  had  any  title  or  interest  there- 
in. Such  answer  is  insufficient  as  a  plea  in  abatement,  or  of  the 
want  of  capacity  of  the  plaintiff  to  sue. 

Id. — Enfobcement  of  Rights  of  Married  Women — Agency  fob  Com- 
munity— BUBDEN  OF  Proof. — ^The  right  of  a  married  woman  to  enter 
into  any  transaction  with  any  other  person  which  she  might  if  unmar- 
ried gives  to  her  a  correlative  right  to  enforce,  to  the  same  extent  that 
•he  could  if  anmarried,  any  obligation  which  she   may  have  received  from 


.  I 
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■Qch  other  person  as  the  consideration  for  the  transaction,  and  when- 
ever, in  a  transaction  with  a  married  woman,  another  person  has  re- 
ceired  from  her  any  property  or  advantage  for  which  he  has  given  hU 
obligation,  the  burden  is  upon  him  to  show  that  the  transaction  was 
entered  into  by  her  as  the  agent  of  the  community,  and  not  for  her- 
self, if  he  would  resist  his  obligation  upon  the  ground  of  her  mar- 
riage. 

Id. — LiiNDLOBD  AND  TENANT — SUBIJLft.SE  BY  MABBIBD  WOMAN — ^BSTOP^ 

PEL  OF  Subtenant. — Where  a  married  woman  becomes  the  lessee  of 
a  building  in  her  own  name  and  right,  and  while  in  the  actual,  exclu- 
sive, and  lawful  possession  thereof  subleases  the  lower  portion  of  the 
house  to  another  for  a  specified  rental,  she  may  enforce  the  sublease, 
and  the  subtenant  is  estopped  from  denying  the  relationship  of  land- 
lord and  tenant  between  himself  and  such  married  woman. 

Appbal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  oonrL 

D.  L  Mahoney,  for  Appellant 

The  respondent  being  a  married  woman,  the  lease  would 
be  property  of  the  community.  The  presumptions  would 
be  all  to  that  effect.  (Civ.  Code,  sec.  164;  AltJiof  v.  Con- 
heim,  38  Cal.  230;  99  Am.  Dec.  263;  Meyer  v.  Kinzer,  12 
Cal.  247;  78  Am.  Dec.  538;  Smith  v.  Smith,  12  Cal.  216; 
73  Am.  Dec.  533;  Mott  v.  Smith,  16  Cal.  533;  Burton  v. 
Lies,  21  Cal.  87;  Adam^  v.  Knowlton,  22  Cal.  283;  Riley 
V.  Pehl,  23  Cal.  70;  Tustin  v.  Faught,  23  Cal.  241;  Mc- 
Donald V.  Badger,  23  Cal.  393;  83  Am.  Dec.  123;  Landers 
V.  Bolton,  26  Cal.  393-420;  Ram^dell  v.  Fuller,  28  Cal. 
37;  87  Am.  Dec.  103;  Peck  v.  Brummagim,  31  Cal.  440; 
89  Am.  Dec.  195;  Bernal  v.  Gleim,  33  Oal.  668;  Oreiner  v. 
Oreiner,  58  Cal.  120.)  The  husband  has  sole  manage- 
ment and  control  of  the  community  property.  (Civ. 
Code,  sec.  172 ;  Oreiner  v.  Oreiner,  58  Cal.  119 ;  McFadden 
V.  Santa  Ana  etc.  R'y  Co.,  87  Cal.  464.)  Consequently,  the 
husband  only  would  be  entitled  to  recover  in  this  action. 
A  married  woman  can  sue  only  as  provided  in  section 
370  of  the  Code  of  Civil  Procedure,  which  section  is  per- 
missive. (Van  Mar  en  v.  Johnson,  15  Cal.  308;  Corcoran 
V.  Doll,  32  Cal.  82;  Calderwood  v.  Pyser,  81  CaL  383;  Telt 
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V.  Gibson,  66  Cal.  247.)  The  wife  could  not  have  been 
joined  as  a  plaintiff  with  the  husband.  (McFadden  v. 
Santa  Ana  etc.  R'y  Co,,  87  Cal.  464.)  If  the  rents  were 
earnings  of  the  wife,  still  the  huLiband  would  be  plaintiff. 
(Civ.  Code,  sec.  169;  Moaeley  v.  Eeney,  66  Cal.  478.)  The 
wife  could  not  maintain  this  action,  even  as  agent  of  the 
community.     {Mitchell  v.  Davis.  20  CaL  45.) 

George  D.  Shadbume,  for  Respondent. 

The  fact  that  the  plaintiff  was  a  married  woman  is 
immaterial,  as  all  married  women  can  make  contracts. 
(Civ.  Code,  sec.  158;  Parry  v.  Kelley,  52  Cal.  334;  Wood 
V.  Orford,  52  Cal.  412;  Marlow  v.  Barlew,  53  Cal.  458; 
Alexander  v.  Bouton,  55  Cal.  20;  BrickeU  v.  Batchelder, 
62  Cal  623.) 

Patbbson,  J. — ^This  is  an  action  of  unlawful  detainer. 
Judgment  was  entered  in  favor  of  the  plaintiff  for  the 
sum  of  $540,  and  costs  of  the  action;  the  defendant 
moved  for  a  new  trial,  which  motion  was  denied,  and 
thereupon  he  appealed  to  this  court  from  the  judgment, 
and  from  the  order. 

The  principal  point  made  on  this  appeal  is,  that  the 
respondent,  being  a  married  woman,  cannot  recover,— 
that  the  rents,  if  any  due,  are  community  property,  for 
which  the  husband  alone  can  sue. 

This  objection  to  the  plaintiff's  right  to  maintain  the 
action  cannot  be  considered,  because  there  is  no  demur- 
rer, and  there  is  nothing  in  the  answer  indicating  an 
intention  on  the  part  of  the  defendant  to  raise  the  ques- 
tion of  the  plaintiff's  capacity  to  sue.  The  defendant 
states  in  his  answer  that  ^'plaintiff  is  a  married  woman, 
wife  of  one  F.  J.  Schwarze;  that  said  Schwarze  is  a  ten- 
ant of  the  upper  portion  of  the  premises  known  as  1901 
Polk  Street,  a  portion  of  the  same  premises  wherein  the 
premises  described  in  the  complaint  are  situated,  but 
denies  that  this  plaintiff  ever  was  in  the  occupation  of 
the  premises  described  in  the  complaint,  or  that  she 
ever  had  any  title  or  interest  therein.''    This  is  clearly 
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insufficient  as  a  plea  in  abatement,  or  of  want  of  capa- 
city to  sue. 

The  right  of  a  married  woman  to  enter  into  any 
transaction  with  any  other  person  which  she  might  if 
unmarried  (Civ.  Code,  sec.  158)  gives  to  her  a  correla- 
tive right  to  enforce  (to  the  same  extent  that  she  could 
if  immarried)  any  obligation  which  she  may  have  re- 
ceived from  saih  other  person  as  the  consideration  for 
such  transaction,  and  whenever,  in  a  transaction  with  a 
married  woman,  another  person  has  received  from  her 
any  property  or  advantage  for  which  he  has  given  his 
obligation,  the  burden  is  upon  him  to  show  that  the  trans- 
action was  entered  into  by  her  as  the  agent  of  the  com- 
munity, and  not  for  herself,  if  he  would  resist  his 
obligation  upon  the  ground  of  her  marriage.  {W ether ly 
V.  Straus,  93  Cal.  287.)  In  the  case  at  bar,  the  record 
shows  that  the  premises  described  in  the  complaint,  to- 
gether with  the  upper  story  of  the  building  in  which 
they  were  situated,  were  leased  to  the  plaintiff  by  a  duly 
authorized  agent,  and  that  while  she  was  in  the  actual, 
exclusive,  and  lawful  possession  thereof,  she  leased  the 
lower  portion  of  the  house  to  the  defendant  at  a  rental 
of  fifteen  dollars  per  month.  The  defendant  attempted 
to  show  that  he  entered  into  possession  of  the  premises 
by  virtue  of  his  own  right  therein,  but  in  this  he  failed. 
He  stated  in  his  testimony  that  he  asked  Mrs.  Schwarze 
about  the  place,  and  what  the  rent  would  be;  that  she 
told  him  it  would  be  fifteen  dollars  per  month,  and  he 
replied  that  he  would  take  it;  that  she  told  him  he 
could  take  possession  of  the  entire  lower  floor,  as  she 
had  no  use  for  the  kitchen;  he  attempted  to  avoid  the 
effect  of  this  testimony  by  sajdng  that  he  did  not  prom- 
ise that  he  would  pay  the  rent;  that  he  '^never  promised 
to  pay  Mrs.  Schwarze,  or  anybody  else,  the  rent'*  Of 
course  the  oourt  below  did  not  for  a  moment  listen  to 
such  a  subterfuge. 

We  find  no  error  in  the  rulings  of  the  oourt  The 
relation  of  landlord  and  tenant  is  clearly  shown  by 
the  record,  and  the   claim  of  title  upon  which   the   de- 
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f eiMlant  predieates  several  of  the  oontentioDS  of  error  in 
Ibe  ruIangB  of  the  court  is  not  a  proper  subject  of  m- 
qniry  in  the  case.  The  plaintiff  testified,  and  in  this 
was  corroborated  by  the  agent,  that  she  took  a  lease  of 
the  house  in  her  own  name  and  right;  that  her  husband 
was  not  known  in  the  transaction.  It  is  clear  that  the 
defendant  would  not  have  been  permitted  to  occupy  the 
house  if  he  had  not  led  the  plaintiff  to  believe  that  he 
would  occupy  it  as  her  tenant,  and  pay  her  fifteen  dol- 
lars per  month  rental.  He  cannot  now,  thereforei  dis- 
pute the  relationship. 

Judgment  and  order  affirmed. 

Habbxboh,  J.,  and  McFakland,  J.,  concurred. 
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a  M.  BUCK,  Appellant,  v.  THE  CITY  OF  EUBEKA, 

Rbspondent. 

Statutort  Ck>N8TBUonoN — Remedial  Statutes — ^Rulbs  ow  Peoobd- 
UBS. — ^Remedial  statatea  should  be  liberally  construed  in  favor  of  the 
remedj,  and  mies  of  procedure  are  remedial  in  their  natnre. 

lE. — Ohange  op  Place  of  Trial — Oonstruotiow  of  Code. — ^The  pro- 
tIsIoiis  of  section  396  of  the  Code  of  Oiril  Prooednre,  relating  to 
dianfe  of  the  place  of  trial,  should  be  liberally  construed,  and  a 
snhBtHBtial  eomplianos  with  its  terms  is  sufficient 

Is. — FoBM  or  Demand. — A  written  demand  for  the  change  of  plaee  of 
trial  of  an  action  is  not  insuffident  because  the  attorneys  of  the  de- 
fsnduit,  describing  themselves  as  such,  say  that  they  demand,  instead 
•f  Hiying  that  the  defendami  demands,  the  change. 

iBl — ^AOTSON     AAAZUBT     MUNIdFAL     COBPOBATION — GONSTBUCTIOir    OF 

OuHUTiTUTioir. — Section  16  of  article  XII.  of  the  oonatitation,  which 
pMTides  for  the  place  sf  trial  of  actions  against  corporations,  relates 
exdudvely  to  privat«  corporations,  and  has  no  application  to  a  salt 
against  a  pablie  mnnicipal  corporation. 

I9w— RKSiDBiieB  or  OoBFOBATioNB.— It  is  the  settled  law  si  this  stmte 
tiiat  a  domestic  trading  corporation  resides  Ib  tiM  Sofinty  where  it  has 
Its  principal  place  of  business;  acd  a  mcoidpal  corporation,  though 
sot  capable  of  having  a  reridence  in  the  restricted  sense  of  the  word, 
occupies  a  position  In  regard  to  residence  as  favorable  as  an  ordinary 
trading  osiyoration. 

lAd— RxsnxENCB  or  MxnaoiPAL  Oobpobation — Ohaitgb  or  Plage  or 
**|Uiii^ — ^A  municipal  corporation  is  a  resident  of  the  ooonty  whefsin 
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its  territory  Hes  and  all  its  oonstitaenta  reside;  and  It  has  a  right, 
when  an  action,  which  should  have  been  brought  agidnst  It  In  the 
county  of  its  residence,  is  brought  outside  of  the  county,  to  desiand 
a  transfer  of  the  cause  to  the  county  of  its  residence. 

Appeal  from  an  order  of  the  Superior  Court  of  Hum- 
boldt County  changing  the  place  of  trial  of  an  action. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  J.  Heggerty,  Knight  &  Heggerty,  8.  M.  Btiek, 
pro  Be,  and  W.  0.  Belcher,  for  Appellant. 

A  party  asking  a  change  of  venue  must  bring  himself 
clearly  within  the  statutory  provision  entitling  him  to 
the  change.  {Powell  v.  Sutro,  80  Cal.  661.)  He  must 
make  the  demand  in  writing.  (Code  Civ.  Ptoa,  sec 
369;  Pennie  v.  Visher,  94  Cal.  523.)  The  demand  by 
the  attorneys  is  insufficient,  as  it  does  not,  by  its  terms, 
show  that  it  is  the  instrument  of  the  client.  (Mecham 
on  Agency,  sees.  419,  807.)  The  term  "resident"  can- 
not be  properly  applied  even  to  a  private  corporation. 
A  corporation  has  no  residence  within  the  meaning  of 
sections  395  and  396  of  the  Code  of  Civil  Procedure. 
{Cal.  etc.  R.  R.  Co.  v.  Southern  Pacific  R.  R.  Co.,  65  CaL 
394,  409;  Thomas  v.  Placerville  etc.  Min.  Co.,  65  Cal.  601; 
Howell  V.  Stetefeldt  Furnace  Co.,  69  Cal.  154.)  The  defend- 
ant should  be  regarded,  as  to  the  contract  in  question,  as  a 
private  company.  {Holland  v.  San  Francisco,  7  Cal.  377; 
Argenti  v.  San  Francisco,  16  Cal.  270;  Bailey  v.  Mayor,  3 
Hill,  540;  38  Am.  Dec.  669;  Lloyd  v.  New  York,  5  N.  Y. 
374;  55  Am.  Dec.  347.)  Regarded  as  a  private  company, 
it  falls  directly  within  article  XII.,  section  16,  of  the 
constitution,  and  the  action  should  have  been  brought 
where  the  contract  was  to  be  performed.  {Fresno  Nat. 
Bank  v.  Superior  Court,  83  Cal.  496;  Chase  v.  South 
Pfxcific  Coast  R.  R.  Co.,  83  Cal.  468 ;  Kendrick  v.  Diamond 
Creek  etc.  Gold  Min.  Co.,  94  Cal.  137.) 

J.  N.  Oillett,  and  Haven  &  Haven,  for  Respondent 

The  demand  of  the  attorneys  for  a  change  of  venue  was 
sufficient,  as  they  had  authority  to  sign  it.    {People    v. 
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Larue,  4  West  Coast  Rep.  697.)  A  private  corporation 
has  its  residence  in  the  county  where  its  officers  reside 
and  where  its  principal  place  of  business  is.  {Jenkins  v. 
Col.  Stage  Co.,  22  Cal.  538;  Cohn  v.  C.  P.  R.  R.  Co.,  71 
CaL  488;  United  States  v.  De  Vaux,  5  Cranch,  84.)  Th3 
same  reasons  which  apply  to  the  case  of  a  private  cor- 
poration apply  to  a  municipal  corporation. 

Bbatty,  C.  J. — ^The  defendant  is  a  municipal  corpo- 
ration composed  of  the  inhabitants  of  a  city  in  Hum- 
boldt County.  The  action,  which  is  for  the  value  of 
legal  services  performed  at  San  Francisco,  was  com- 
menced in  the  superior  court  of  the  city  and  county  of 
San  Francisco.  On  motion  of  defendant,  the  court 
made  an  order  changing  the  place  of  trial  of  the  action 
to  Humboldt  Coxmty.  The  plaintiflF  appeals  from  this 
order. 

The  first  point  made  in  support  of  the  appeal  is,  that 
the  defendant  made  no  written  demand  for  a  change 
of  the  place  of  trial,  such  as  is  required  by  section  396 
of  the  Code  of  Civil  Procedure.  There  was  a  written  de- 
mand filed  at  the  proper  time  in  the  following  form: — 
''To  the  Honorable  Judge  of  said  Court,  and  to  Charles 

J.  Heggerty,  Esq.,  Attorney  for  said  PlaintiflF: — 

"We  hereby  demand  that  the  place  of  trial  of  this 
cause  be  changed  to  the  proper  county,  viz.,  the  oounty 
of  Humboldt,  California. 

•Dated  this  first  day  of  September,  1890. 

"J.  N.  GiLLETT, 

''Eureka,  California. 
"Haven  &  Haven, 

"San  Francisco,  California." 
It  is  contended  that  this  was  a  demand,  not  by  the 
defendant,  but  by  its  attorneys,  and  in  favor  of  such 
construction  it  is  insisted  that  the  provisions  of  the 
statute  relating  to  chan.G:e  of  the  place  of  trial  must  re- 
ceive a  strict  construction.  We  know  of  no  reason  why 
they  should  be  subjected  to  a  strict  construction.  The 
rule,  on   the  contrary,  is,  that  remedial  statutes  should 
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be  liberally  construed  in  favor  of  the  remedy,  and  rules 
of  procedure  are  remedial  in  their  nature.  The  law 
advises  the  plaintifT  as  to  the  proper  county  in  which  lo 
commence  his  action,  and  he  ought  to  follow  the  rule 
prescribed.  He  is  indulged  so  far,  however,  that  when 
the  county  in  which  the  action  is  commenced  is  not  the 
proper  county  for  the  trial,  the  action  may  nevertheless 
be  tried  therein,  imless  the  defendant,  at  the  time  he  ap- 
pears and  answers  or  demurs,  files  an  aflSdavit  of  merits, 
and  demands  in  writing  that  the  trial  be  had  in  the 
proper  county.  (Code  Civ.  Proc,  sec.  396.)  With  ro- 
spect  to  the  demand  here  required,  nothing  appears  to 
have  been  deemed  essential,  except  that  it  be  made  in 
writing, — like  motions  generally, — and  that  it  be  made 
promptly  before  the  court  in  which  the  action  was  com- 
menced has  been  calleu  upon  to  deal  with  its  merits. 
Subject  to  these  reasonable  conditions,  the  fullest  recog- 
nition should  be  accorded  to  the  right  of  the  defendant 
to  have  the  case  transferred  to  the  proper  county.  The 
cases  in  which  it  has  been  held  that,  in  addition  to  writ- 
ten notice  of  his  intention  to  move  for  a  change  of  the 
place  of  trial,  the  defendant  must  also  serve  and  file 
another  paper  in  the  literal  form  of  a  demand  for  a 
change  (a  proceeding  entirely  superfluous),  seem  to  have 
gone  as  far  in  the  way  of  strictness  as  there  is  any  call 
for.  Here  we  have,  in  addition  to  a  notice  of  the  mo- 
tion, a  demand  in  writing,  the  only  objection  to  which 
is,  that  the  attorneys  of  the  defendant,  describing  them- 
selves as  such,  say  that  they  demand,  instead  of  saying 
that  the  defendant  demands.  It  may  be  that  they  do  not 
formally  comply  with  the  literal  terms  of  the  statute, 
but  they  have  satisfied  its  reason  by  a  substantial  com- 
pliance, and  that  is  sufficient. 

Coming  to  the  merits  of  the  order,  we  will  notice,  in 
the  first  place,  the  contention  of  appellant,  that  the  right 
to  commence  the  action  and  have  it  tried  in  San  Fran- 
cisco is  given  by  section  16  of  article  XII.  of  the  consti- 
tution. To  this  view  we  cannot  assent.  The  twelfth 
article  of  the  constitution    relates  exclusively  to    private 
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corporations,  and  consequently  the  provisions  of  section 
16  Lssve  no  application  to  a  suit  against  a  public  muni- 
cipal corporation.  The  statute  alone  must  be  looked  to 
for  a  definition  of  the  right  of  defendant  as  to  the  place 
of  trial  of  this  action;  and  as  there  is  no  specific  provis- 
ion on  the  subject  of  actions  against  municipal  corpo- 
rations, other  than  counties,  the  question  is  narrowed 
down  to  this:  whether  the  defendant  is  a  resident  of 
Humboldt  County  within  the  meaning  of  the  general 
provisions  (Code  Civ.  Proc.,  sec.  395)  requiring  actions 
like  this  to  be  tried  in  the  county  in  which  the  defend- 
ant resides.  It  is  argued  that  a  municipal  corporation 
cannot  be  said  to  reside  anywhere,  because  it  is  an 
entity  incapable  of  having  a  residence.  This  is  un- 
doubtedly true  in  the  ordinary  and  restricted  sense  of 
the  word  ''residence.''  But  in  this  respect  a  municipal 
corporation  occupies  a  position  at  least  as  favorable  as 
an  ordinary  trading  corporation,  and  it  is  settled  law 
in  this  state  that  a  domestic  trading  corporation,  within 
the  meaning  of  this  statute,  resides  in  the  county  where 
it  has  its  principal  place  of  business.  This  was  first  de- 
cided in  1863,  in  the  case  of  Jenkins  v.  California  Stage 
Co.,  22  Cal.  537,  and  remained  unquestioned  at  Hie  time 
our  present  code  of  procedure  was  adopted.  It  must 
therefore  be  assumed  that  the  legislature,  in  adopting  sec- 
tion 395,  intended  it  to  apply  to  corporations.  One  of  the 
departments  of  this  court,  it  is  true,  did  criticise  the  doo- 
trine  of  Jenkins  v.  California  Stage  Co.,  22  Cal.  537,  in  two 
cases  decided  here  in  1884,  and  seems  to  have  intended 
to  overrule  it  (California  Southern  R.  R.  Co.  v.  Southern 
Pacific  R.  R.  Co.,  65  Cal.  394,  409.)  In  another  case  re- 
ported in  the  same  volume  (p.  601),  the  other  depart- 
ment also  seemed  to  doubt  the  correctness  of  the  decision 
in  Jenkins  v.  California  Stage  Co.,  22  Cal.  537.  But  in 
a  later  case,  decided  by  the  court  in  Bank,  the  doctrine 
of  Jenkins  v.  California  Stage  Co.,  22  Cal.  537,  was  dis- 
tinctly reaffirmed,  as  we  think  it  ought  to  have  been,  and 
the  question  must  be  considered  closed.  {Cohn  v.  d 
tral  Pacific  R.  ft.  Co.,  71  Cal.  488.) 


140  SOBBRAKBS  V.  SOBERAIYBS.  [97   Cal. 

By  an  obvious  mistake  in  a  reference,  the  case  in  65  Cal. 
394,  is  cited  as  authority  in  Fresno  Nat  Bank  v.  Superior 
Court,  83  Cal.  497,  where  it  is  evident  the  case  of  Jenkina 
V.  California  Stage  Co.,  22  Cal.  537,  was  meant,  for  the 
doctrine  of  the  earlier  case  is  distinctly  reaffirmed  It 
is,  then,  as  we  have  said,  settled  law  of  this  state  that  a 
domestic  trading  corporation  remdea,  within  the  mean- 
ing of  section  396  of  the  Code  of  Civil  Procedure,  in  the 
county  where  its  principal  place  of  business  is;  and  if 
90,  a  municipal  corporation  a  fortiori  resides  where  its 
territory  is,  and  where  all  its  constituents  reside.  The 
defendant  therefore  had  a  right  to  demand  a  transfer 
of  this  cause  to  Humboldt  County. 

Order  affirmed. 

MoFablamd,  J.,  and  Habbisoh,  X,  oonenrred. 


(Ne.  1602L    DejMirtmeiit  One^-Janoaiy  7,  1808.] 

ISABEL  SOBERANES,  by  hbr  Guabdian  ad    Litbm, 

Appbllant,  v.  ABEL  SOBERANES,  Rbspondbnt. 


CoNBTBUiri'ifg  Fraud— VoLUNTABT  Got  to  Son  bt  Aqcd  Mothbb — 
EzoLUSiON  OF  Other  Childben — Iiutebaot. — ^The  transfer  by  an 
aged  mother,  by  way  of  gift,  of  all  her  estate  to  one  of  her  sons,  to 
the  exclusion  of  all  her  other  children,  will  not  be  set  aside  as  con- 
stractiyely  fraudulent,  where  it  appears  that  the  gift  was  made  freely 
and  voluntarily,  and  with  full  knowledge  of  all  the  facts  and  com- 
prehension of  the  nature  and  effect  of  the  transfer,  and  in  the  exe- 
cution of  a  purpose  long  entertained  by  her,  originating  In  a  desire 
to  show  her  appreciation  of  the  son's  devotion  and  services,  and 
without  any  undue  influence  or  fraud  upon  his  part,  although,  by  rea- 
son of  her  illiteracy  and  want  of  experience  and  knowledge  of  busi- 
ness affairs,  she  was  not  able,  unassisted,  to  take  care  of  her  property, 
and  by  reason  thereof  was  liable  to  be  deceived  and  imposed  upon  by 
designing  persons  in  the  transaction  of  her  business. 

Id. — ^Trust  Relation — Scrutiny  or  Equity — ^Rioht  or  Son  to  Re- 
CEIVE  BouNTT  FROM  MOTHER. — ^Transactions  between  an  aged  mother 
and  her  son,  in  whom  she  reposes  high  trust  and  confidence,  which  re- 
Rult  in  the  voluntary  transfer  to  the  son  of  all  of  her  property,  should 
hp  .uoroaghly  sifted  by  a  court  of  equity;  but  there  Is  no  rule  which 
creates  a  disability  in  the  son  to  takes  bounty  under  such  circumstances. 
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and  where  the  deed  Is  Tolantarfly  given  by  the  mother  with  her  ejee 
open,  and  there  is  no  imputation  of  undue  influence,  it  will  not  be  set 
aside  merely  upon  the  ground  that  an  honorable  man  would  not 
accept  a  gift  which  strips  the  mother  of  all  of  her  property  and  leaves 
her  dependent  upon  the  charity  of  others. 

Id. — Disposition  or  Whole  Estate  of  Donob. — ^A  person  in  posses- 
sion of  all  of  hit  faculties  has  a  right  to  dispose  of  all  of  his  property 
as  he  sees  fit,  and  a  voluntary  disposition  will  not  be  set  aside  simply 
because  the  donor  has  divested  himself  of  all  of  his  property. 

Id- — ^PfiBSUiiPTiVE  Invalidity  of  Transfer — ^Burden  of  Proof — 
Free  AonoN  of  Donor. — ^Although  transactions  between  an  aged  or 
diseased  and  enfeebled  parent  and  one  of  several  children,  whereby 
the  parent  conveys  his  entire  estate  to  such  child,  to  the  exclusion  of 
other  children  dependent  upon  his  bounty,  will  be  watched  by  courts 
of  equity  with  the  most  scrutinizing  jealon8y»  and  will  generally  be 
held  presumptively  void  upon  a  showing  of  confidential  relationa, 
without  a  showing  by  the  donor  of  any  actual  imposition  apon  him, 
and  will  be  set  aside  apon  the  discovery  of  the  least  fraud*  and  the 
boiden  is  upon  the  donee  to  show  that  the  gift  was  made  freely  and 
voluntarily,  with  full  knowledge  of  all  of  the  facts,  and  with  perfect 
understanding  of  the  effect  of  the  transfer,  yet  where  It  Is  shown  by 
tiie  donee  that  the  gift  was  freely  and  volanurily  made^  and  no 
Imposition  was  practiced  apon  the  donor,  the  oonv^yanot  will  not  be 
set  aside. 

Id, — AMORAL  Obuoations  not  Enforceable  ik  Bguirr. — ^Neither 
ooorts  of  equity  nor  law  will  enforce  mere  moral  obligations;  and  a 
voluntary  conveyance  will  not  be  set  aside  merely  beeanst  of  audi 
moral  obligations,  however  strongly  they  appeal  to  the  sentlmeiit  of 
equity  and  Justice. 

iDij — ^Want  of  Independent  Advice — Great  Age  of  Donob.— -The 
fiset  that  the  mother  did  not  have  independent  advice  will  not  vitiate 
a  free  and  voluntary  gift  to  her  son,  made  with  a  full  understanding 
«f  all  the  facts  and  of  the  effect  of  the  transfer,  nor  does  the  fset 
that  she  was  of  great  age  alone  warrant  the  setting  aslds  of  tlis  eon- 
vayanoe. 

Appeal  from  a  judgment  of  tho  Superior  Ciourt  of 
Monterey  County. 

The  facts  are  stated  in  the  opinion  of  the  oourk 

D.  M.  DelmoM,  for  Appellant. 

Myrick  &  Deering,  and  Alexander  A  Dougherty,  for  Re- 
spondent. 

Patibrsok,  J. — This  action  was  brought  to  set  aside 
a  transfer  of  certain  real  estate,  valued  at  one  hundred 
thousand  dollars,  alleged  to  have  been  procured  by  de- 
fendant from  his  mother  through  the  exercise  of  undue 
influence  and  artful  schemes. 
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The  case  is  before  us  on  the  judgment  roll  alone.  The 
court  found  the  facts  to  be  as  follows:  The  plaintiff— 
now  an  incompetent  person,  represented  by  her  guai^ 
dian — ^is  about  sixty-five  years  of  age,  uneducated  and 
illiterate.  She  has  never  been  competent  to  attend  to, 
understand,  or  transact  the  ordinary  business  of  life, 
except  such  as  relates  to  household  duties,  but  in  the 
latter  respect  has  always  been  the  head  of  the  family, 
and  discharged  the  duties  of  her  position  as  a  wife  and 
mother  with  full  competency,  wisdom,  and  prudence. 
Plainti£F,  at  the  time  of  the  transfer,  was  in  possession 
of  all  her  natural  mental  faculties.  Francisco  Sobe- 
ranes,  plaintiff's  husband,  died  in  1887,  leaving  real  and 
personal  estate  of  the  value  of  two  hundred  thousand 
dollars.  During  the  latter  years  of  his  life  he  was  men- 
tally infirm,  and  surrendered  the  management  of  his 
business  affairs  to  his  son,  the  defendant,  who  acted  as  his 
agent  and  attorney  in  fact.  The  latter's  administration 
of  the  father's  business  was  not  satisfactory  to  the  other 
children,  and  this  led  to  Em  estrangement  between  him 
and  them,  but  not  of  a  serious  or  lasting  character. 
These  dissensions  did  not  extend,  however,  to  the  father 
and  mother,  nor  were  all  the  children  involved  thereia 
Soon  after  the  father's  death,  disputes  as  to  who  should 
administer  upon  his  estate  and  manage  its  affairs  arose 
among  the  children.  A  family  council  was  held,  which 
resulted  in  more  bitterness  and  distrust,  and  the  admin- 
istration of  the  estate  was  intrusted  to  a  stranger.  The 
estate  was  finally  distributed  to  the  heirs, — one  half  to 
the  surviving  widow,  and  the  balance  to  the  children, 
six  in  number,  in  equal  shares.  After  the  distribu- 
tion of  the  estate,  as  stated,  only  the  defendant  contin- 
ued to  reside  with  his  mother  on  that  part  of  the  rancho 
which  had  been  set  apart  to  her.  At  all  times  since  the 
death  of  Francisco,  the  defendant  has  been,  and  is  now, 
his  mother's  sole  agent  and  confidential  adviser,  and 
has  had,  and  now  has,  full  and  absolute  control  over  her 
business;  but  the  defendant  has  never  had  control  of 
her  person,  except  such  control  as  a  dutiful  and  affec- 
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tionate  son  should  properly  exercise  over  the  person  of 
an  aged  and  affectionate  mother.  Since  the  distribution 
of  the  estate,  personal  hostility  between  the  defendant 
on  one  side,  and  some  brothers  and  sisters  on  the  other, 
has  been  increased  by  business  and  personal  difficulties. 
The  plaintiff  identified  herself  with  Abel's  business  in- 
terests, but  as  far  as  possible  refrained  from  any  personal 
antagonism  with  the  other  children.  Her  motherly  af- 
fection was  deep  and  broad  enough  to  cover  them  all,  and 
she  bewailed  the  unhappy  conditions,  and  frequently 
besought  them  to  end  their  quarrels;  but  the  breach 
widened,  and  in  the  end  the  mother  was  estranged  from 
all  her  children,  except  the  defendant,  Abel,  and  a  niar- 
ried  daughter.  While  the  disputes  were  pending  and 
progressing,  plaintiff  frequently  declared  that  she  would 
give  her  property  only  to  such  of  her  children  as  would 
respect  and  adhere  to  her.  During  the  time  stated,  de- 
fendant acquired,  and  now  retains,  plaintiff's  complete 
confidence,  and  by  reason  thereof  she  gave  to  him  abso- 
lute control  of  all  her  property,  and  everything  pertain- 
ing thereto.  This  was  not  brought  about,  however,  by 
any  skillful  contrivance,  false  representation,  or  conceal- 
ment, nor  has  the  defendant  dominated  the  will  or  di- 
rected the  judgment  of  plaintiff  in  any  transaction,  or 
in  any  manner  exercised  undue  influence  over  her. 
Ever  since  his  father's  death,  the  defendant  has  taken 
great  interest  in  his  mother's  personal  welfare.  This 
interest  was  not  unusual  or  pretended,  but  natural.  On 
May  24,  1890,  the  plaintiff  conveyed  to  defendant  the 
lands  described  in  the  complaint.  This  conveyance 
was  intended  as  a  gift,  and  as  a  matter  of  fact  the  con- 
sideration named  in  the  deed,  viz.,  five  hundred  dollars, 
was  never  paid,  nor  intended  to  be  paid,  to  the  plaintiff. 
The  land  was  worth  one  hundred  thousand  dollars.  At 
the  same  time  she  gave  to  the  defendant  and  his  mar- 
ried sister,  above  referred  to,  five  hundred  head  of  cattle, 
valued  at  eight  thousand  dollars.  At  the  time  the  deed 
was  executed,  there  were  present,   besides  the  plaintiff. 
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an  attorney,  who  drew  the  deed,  the  notary,  and  Dr.  Gor- 
don, a  physician.  The  attendance  of  these  persons  was 
procured  by  the  defendant  to  serve  as  witnesses  to  the 
execution  of  the  dead,  and  as  to  the  competency  of 
plaintiff  to  execute  it.  The  plaintiff  did  not  have  the 
advice  of  any  person  about  the  transaction,  nor  did  she 
wish  to  have  any  advice,  the  deed  having  been  executed 
and  delivered  by  her  freely  and  voluntarily.  She  was  at 
that  time  able  to  comprehend  and  understand  the  na- 
ture, character,  and  effect  of  the  transaction,  and  made 
the  deed  freely  and  intelligently,  and  fully  compre- 
hended the  effect  of  the  same.  Plaintiff  was,  at  that 
time,  however,  by  reason  of  illiteracy  and  want  of  expe- 
rienCvC  and  knowledge  of  business  affairs,  unable,  unas- 
sisted, to  properly  manage  and  take  care  of  her  property, 
and  by  reason  thereof  was  liable  to  be  deceived  and  im- 
posed upon  by  designing  persons  in  the  transaction  of 
business.  Said  real  and  personal  property  was  all  the 
property  owned  or  possessed  by  the  plaintiff. 

The  court  found,  as  conclusion  of  law,  that  plaintiff 
was  not  entitled  to  the  relief  claimed,  and  rendered 
judgment  in  favor  of  the  defendant.  From  this  judg- 
ment the  plaintiff,  by  her  guardian,  has  appealed. 

The  facts  found,  as  stated  above,  do  not  warrant  the 
court  in  ascribing  the  deed  in  question  to  undue  influ- 
ence. It  is  apparent,  if  the  facts  stated  be  true,  and 
they  must  be  so  regarded,  that  the  plaintiff  was  not  the 
dupe  of  the  defendant's  artifices,  the  victim  of  his  con- 
trivances, or  in  any  way  subjected  to  his  sway.  The 
defendant's  position  was  one  of  high  trust  and  confi- 
dence, and  binding  him,  both  by  honor  and  in  law,  not 
only  to  abstain  from  anything  like  craft  or  guile,  but  to 
be  generous  and  fair,  and  his  conduct  should  be  exam- 
ined with  the  greatest  scrutiny;  but  there  is  no  rule 
which  creates  a  disability  to  take  a  bounty  under  the 
circumstances  narrated.  Transactions  of  the  kind  in 
question  should  be  thoroughly  sifted,  but  a  voluntary 
deed,    free  from  any  imputation  of  undue  influence,  exe- 
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cuted  by  a  mother  with  her  eyes  open,  cannot  be  set 
aside  merely  upon  the  ground  that  an  honorable  man 
would  not  accept  a  gift  which  strips  his  mother  of  all  her 
property  and  leaves  her  dependent  upon  the  charity  of 
others.  A  person  in  possession  of  all  his  faculties  has 
a  right  to  dispose  of  his  property  as  he  sees  fit,  upon 
the  principle  stated  by  Lord  Nottingham,  that  if  he  will 
improvidently  bind  himself  up  to  a  voluntary  deed, 
he  need  not  expect  the  court  to  break  the  fetters  put 
upon  himself  by  his  own  folly.  To  hold  that  gifts  vol- 
untarily made,  and  with  full  knowledge  of  all  die  facts, 
and  of  the  nature  and  effect  of  the  transfer,  should  be 
set  aside  because  the  donor  had  divested  himself  of  his 
property,  would  be  to  establish  a  rule  that  no  man  can 
make  a  voluntary  disposition  of  his  estate  except  by 
will.  (RaUion  v.  Twrpin,  120  U.  S.  675;  Saufley  v.  Jacl> 
mm,  16  Tex.  681.) 

There  is  no  doubt  as  to  the  principle  applicable  to 
cases  of  this  kind.  Transactions  like  the  one  under 
consideration  are  watched  by  courts  of  equity  with  the 
most  scrutinizing  jealousy,  and  are  generally  held  to  be 
presumptively  void.  They  will  be  set  aside  upon  the 
discovery  of  the  least  fraud,  and  every  presumption 
ought  to  be  indulged  against  them.  The  person  who 
makes  the  donation  and  bestows  the  confidence  is  not 
bound  to  show  that  any  imposition  has  been  practiced 
upon  him.  It  is  suiSicient  for  him  to  establish  intimate 
and  confidential  relations  with  the  donee.  Some  of  the 
cases  hold  that  undue  influence  is  not  to  be  inferred 
from  the  relation  of  parent  and  child,  where  the  gift  is 
from  the  parent  to  the  child  (Millican  v.  Millican,  24 
Tex.  446);  but  where  the  parent  is  of  great  age,  or  is 
enfeebled  by  disease,  and  conveys  his  entire  estate  to 
one  child,  to  the  exclusion  of  other  children  dependent 
upon  his  bounty,  the  burden  is  unquestionably  upon 
the  donee  to  show  that  the  gift  was  made  freely  and 
voluntarily,  and  with  full  knowledge  of  all  the  facts, 
and  with  perfect  underetanding  of  the  effect  of  the  trans- 
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fer.  (Todd  v.  Grove,  83  Md.  194;  Highberger  v.  SHfier, 
21  Md.  852;  83  Am.  Dec.  593.) 

At  the  arguKient,  some  suggestions  were  made  wnich, 
if  true,  lend  a  moral  aspect  to  tne  case  that  stronj^iy  ap- 
peals to  the  sentiment  of  equit/  and  justice,  bm  they 
are  not  verified  by  the  record,  anr*  if  they  were,  it  would 
be  sufficient  to  say  that  neithev-  "courts  of  equity  noj- 
of  law  have  a  right  to  enforce  mere  moral  obligations. 
The  findings  of  the  court  are  conclusive.  They  show 
that  the  plaintiff's  gift  was  made  in  the  execution  of  a 
purpose  long  entertained  by  her,  originating  in  a  desire 
to  show  her  appreciation  of  defendant's  devotion  and 
services,  and  they  negative  expressly  and  entirely  all  the 
materiid  allegations  of  the  complaint 

It  is  claimed  by  the  appellant  that  the  transfer  should 
be  set  aside  because  the  plaintiff  did  not  have  indepen- 
dent advice.  No  case  has  been  cited  which  holds  that  it 
must  be  shown  that  the  donor  acted  upon  independent 
advice  in  transactions  between  parent  and  ohUd,  when 
it  appears  that  the  gift  was  made  freely,  voluntarily,  and 
with  full  understanding  of  all  the  faints  and  the  effect  of 
the  transfer.  The  rule  in  this  regatd  is  not  the  same 
as  in  the  case  of  a  gift  from  a  client  to  his  attorney. 

In  Allore  v.  Jewell,  94  U.  8.  606,  and  Riehardi  v.  Don- 
net,  72  Cal.  207,  cases  upon  which  the  appellant  relies, 
it  appeared  that  the  grantor  did  not  fully  understand 
the  nature  and  effect  of  the  conveyance.  All  of  the 
cases  dted  contain  some  ingredient  showing  undue  in- 
fluence sufficient  to  induce  the  conclusion  that  the  act 
was  not  perfectly  free  and  voluntary  on  the  part  of  the 
donor. 

We  do  not  regard  the  age  of  the  plaintiff  as  a  control- 
ling fact  in  the  case.  Some  of  the  greatest  men  of  mod- 
em times  have  displayed  the  highest  abilities  after 
passing  the  age  of  threescore  and  ten.  Notable  in- 
stances of  this  are  found  in  the  lives  of  Disraeli,  Glad- 
stone, Bismarck,  and  of  Lord  Mansfield,  who  left  the 
bench  at  the  age  of  eighty-four.  Chancellor  Kent  wrote 
his  great  commentaries  after  he  had    retired    from    the 
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bench  on  account  of  having  reached  the  period  of    life 
fixed  by  the  constitution  for  judicial  superannuAtion. 
Judgment  affirmed. 

Gabouttb^  J.y  and  Habbisok^  J.,  ooncuned. 

Hearing  in  Bank  denied* 
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GEORGE    W.    PECKHAM    bt   al.,    Respondbnts,   v. 
M.  M.  STEWART,  Appbllant. 

VnnMni   ahd   Puboha8k»— Gontbaot   or   Salb— Defkudbnt   Oovs- 

NAHTS-— FAILUBK     TO     BxSCfUTB     DEEI>— ACTION     BT     PUBOHABBB — 

Pliading — ^Wkittew  Ofteb  to  Fertobm — ^Tbndeb. — ^Where,  by  the 
terms  of  a  contract  for  the  inle  of  real  estate,  the  ^ndor  agreed  to 
ezecate  a  conveyance  of  the  property  on  or  before  a  specified  date, 
provided  the  purchasers  should,  on  or  before  that  date,  pay  the  bal- 
ance of  the  purchase  price,  the  covenants  are  mutual  and  dependent, 
and  the  purchasers  cannot  sue  for  damages  for  failure  of  the  vendor 
to  make  the  conveyance,  unless  the  complaint  alleges  a  full  per- 
formance, or  offer  to  perform,  on  their  part;  but  it  is  sufficient  to 
aver  an  offer  in  writing  by  the  purchasers  to  pay  the  residue  of  the 
purchase-money,  accompanied  by  a  demand  for  a  deed ;  and  it  is  not 
Incumbent  upon  the  purchasers  to  allege  or  prove  an  actual  pro- 
duction or  tender  of  the  money  to  the  vendor,  in  order  to  enable  them 
to  maintain  the  action,  if  the  vendor  did  not  signify  his  acceptance  of 
the  off^r. 

lA.-— Ck>NTBAOT  lOB  "Good  akd  Pebfbot  Title."—- To  satisfy  a  contract 
for  the  conveyance  of  a  "good  and  perfect  title,"  the  title  must  not 
only  be  good  in  point  of  fact,  but  it  must  also  be  apparently  perfect 
when  exhibited, — ^that  is,  free  from  any  reasonable  objection.  It  is 
not  sufficient  that  it  can  be  shown  to  be  good  as  the  result  of  an  action 
instituted  for  the  purpose  of  reforming  defects  existing  in  any  deed 
which  is  necessary  to  malce  the  chain  of  title  complete. 

Id. ^AppABBzrr  Dbfeot  nr  TrrLa — Misnoubb  of  Gbanteb. — Where 

the  legal  title  to  land  is  in  a  person  bearing  the  name  of  K.  F.  Red- 
mond, the  execution  of  a  deed  of  the  land  by  one  K.  F.  Redman  does 
not  transfer  such  title  to  the  vendee  named  therein  as  an  intending 
purchaser  from  such  vendee  is  bound  to  accept;  and  a  subsequent 
execution  by  the  said  Redman  of  another  deed  to  the  same  land  to 
the  same  vendee,  in  which  he  recites  that  he  derived  title  thereto 
under  the  name  of  K.  F.  ^  ?dman,  that  his  name  was  erroneously 
written  Redmond  in  the  conveyances  to  himself,  and  that  he  is  the 
identical  i>erson  to  whom  such  conveyances  were  in  fact  made  under 
the  name  of  K.  F.  Redmond,  does  not,  of  itself,  cure  the  apparent 
defect  in  the  vendee*s  title. 
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Id. — Names  not  Idem  Sonans — Pbesumption  aqainst  Identitt. — 
The  names  "K.  F.  Redmond"  and  "K.  F.  Redman"  are  not  idem 
aonans;  but  the  presumption  is,  that  they  refer  to  different  persona. 

Id. — Change  or  Name— -Construction  of  Statute — ^Misnomer. — 
The  statute  of  1873-74,  p.  345,  which  provides  that  "any  person  in 
whom  the  title  to  real  estate  is  vested,  who  shall  afterwards,  from 
anv  ransp.  have  his  or  lier  name  changed,  shall,  in  any  conveyances  of 
real  estate  so  held,  set  forth  the  name  in  which  he  or  she  derives 
title  to  said  real  estate,"  was  only  intended  for  such  cases  as  that 
of  a  married  woman  conveying  land  to  which  ahe  acquired  title  before 
her  marriage,  or  where  a  man  whose  name  has  been  changed  by  law 
conveys  property,  the  title  to  which  was  vested  in  him  prior  to  sach 
change  of  name;  and  it  cannot  be  construed  as  authoriiiiig  one  who 
has  in  fact  received  a  conveyance  in  which  his  name  has  been  erron- 
eously stated  to  correct  such  mistake  by  reciting  the  fact  in  a  subse- 
quent deed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Cruz  County,  and  from  an  order  denying  a  new 
triaL 

The  facta  are  stated  in  the  opinion  of  the  court 

Julius  Lee,  and  L.  D.  Holbrook,'  for  Appellant 

The  demurrer  should  have  been  sustained,  as  the  com- 
plaint fails  to  allege  an  actual  tender  of  the  money  due 
under  the  contract.  (Englander  v.  Rogers,  41  Cal.  420 ; 
Hill  V.  Grigsby,  35  Cal.  656;  Bohali  v.  Diller,  41  Cal.  532; 
Kelly  V.  Mack,  45  Cal.  303.  See  also  Nelson  v.  PlirrUon 
Fire-Proof  E.  Co.,  55  N.  Y.  484;  Fuller  v.  Hubbard,  6 
Cow.  13;  16  Am.  Dec.  423;  Strong  v.  Blake,  46  Barb. 
227;  Bakeman  v.  Poole,  15  Wend.  637;  Dart  on  Vendors, 
449,  450;  Chitty  on  Contracts,  638.) 

James  A.  Hall,  and  Cross  &  HaU,  for  RespondentB. 

A  tender  of  the  balance  due  was  not  necessary.  The 
title  being  defective,  and  not  such  as  the  plaintiffs  could, 
in  justice  to  themselves,  accept,  no  tender  could  have 
been  made  by  them,  because  defendant  would,  of  course, 
have  accepted  the  tender.  (Pomeroy  on  Spedfio  Per- 
formance, sec.  361;  Karker  v.  Haverly,  50  Barb.  79; 
Delavan  v.  Duncan,  49  N.  Y.  485;  Hall  v.  Whittier,  10 
R.  I.  530.)  The  title  was  defective,  as  there  was  no 
record  of  any  conveyance  by  K.  F.  Redmond    to    any 
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one.  The  conveyance  by  K.  F.  Redman  passed  no 
title.  Difference  of  name  prirna  facie  imports  difference 
of  penon.  {MeNally  v.  Mott,  3  Cal.  236;  Sutter  v.  Cox, 
8  GaL  416;  Hall  v.  Yoell,  46  Gal.  687.)  The  names 
''Redmond"  and  "Redman"  are  not  idem  eanans.  (Seo 
Amann  v.  People,  76  111.  188;  Entrekin  v.  Chambers,  11 
Kan.  377;  Queen  v.  Carter,  6  Mod.  168;  Commonwealth  v. 
GiUeipie,  7  Serg.  &  R.  469;  10  Am.  Dec.  475;  Shumaker 
V.  Schoen,  19  Pittsb.  L.  J.  69 ;  Cruikahanks  v.  Comyns,  24 
111.  692 ;  Ex  parte  Cheatham,  6  Ark.  631 ;  44  Am.  Dec.  525 ; 
Parehman  v.  State,  2  Tex.  App.  228;  27  Am.  Rep.  435; 
MoynaJian  v.  People,  3  Col.  367 ;  Hendereon  v.  Cargill,  31 
Miss.  367;  Commonwealth  v.  MeJian,  11  Gray,  321;  Hwrtr 
phrey  v.  Whitten,  17  Ala.  30;  Marshall  v.  Jeffries,  1  Hemp. 
299;  Selman  v.  C^rr,  75  Tex.  528;  Black  v.  State,  57  Ind. 
109;  Tannetfs  Case,  Ruas  &  R.  G.  G.  361;  Chamberlin  v. 
Rlodgett,  96  Mo.  482;  Adams  v.  Sto<«,  67  Ala.  89;  Brown 
V.  People,  66  111.  344;  J6tm«  v.  Jmne,  7  Mass.  94;  FeUer 
V.  iSte^tf,  7  Ind.  659;  Schoonhoven  v.  Go«,  20  111.  46;  71 
Am.  Dec.  247;  Gordon  v.  Austin,  4  Term  Rep.  611;  Shake- 
speare^s  Case,  10  East,  83;  Jones  v.  Stenor,  3  Bulst.  121; 
Morgan  v.  Sto^6«,  61  Ind.  447 ;  Porter  v.  Stote,  17  Ind.  416 ; 
Bingham  v.  DicHe,  5  Taunt,  814;  Tarpley  v.  Sfa*«,  79  Ala. 
271;  Neiderluck  v.  Stetc,  21  Tex.  App.  320;  La  Fayette  v. 
Workman,  107  Ind.  404;  Wheelen  v.  TFtfaver,  93  Mo.  430; 
Brown  v.  £to^e>  11  S.  W.  Rep.  1022;  Bull  v.  FrankUn,  2 
Speersy  46.) 

Db  Havbn,  J. — The  defendant  entered  into  a  written 
agreement  with  plaintiffs,  by  which  he  agreed  to  execute 
to  them  on  or  before  December  1,  1888,  a  conveyance  of 
certain  described  lots  which  would  vest  in  plaintiffs  "a 
good  and  perfect  title"  thereto,  provided  that  plaintiffs 
should,  on  or  before  that  date,  pay  the  sum  of  $8,676,  the 
balance  of  the  purchase  price  agreed  to  be  paid  for  such 
lots.  The  plaintiffs  paid  one  thousand  dollars  on  ac- 
count of  the  purchase  price  at  the  date  of  the  agreement. 
This  action  is  to  recover  damages  from  defendant  for  an 
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alleged  failure  on  his  part  to  make  to  plaintlfEB  a  deed 
in  accordance  with  the  agreement 

The  plaintiffs  recovered  judgment  for  the  sum  of  one 
thousand  dollars,  and  the  defendant  appeals.  The 
grounds  upon  which  the  defendant  relies  for  a  reversal 
of  the  judgment  are:  1.  That  the  complaint  does  not 
state  a  cause  of  action;  and  2.  That  the  evidence 
shows  that  he  did  tender  to  plaintiflb  a  deed  conveying 
a  perfect  title  to  the  lots  sold. 

1.  The  plaintiffs  were  not,  under  the  contract  set  out 
in  the  complaint,  entitled  to  a  conveyance  of  the  lots  de- 
scribed in  the  agreement  until  they  first  paid,  or  offered 
to  pay,  defendant  the  balance  of  the  purchase  price 
agreed  upon,  and  unless  the  complaint  alleges  a  full 
performance  or  offer  to  perform  their  part  of  the  con- 
tract in  this  respect,  they  are  not  entitled  to  maintain 
this  action.  (Englander  v.  Rogers,  41  Oal.  421;  Easton 
V.  Montgomery,  90  Oal.  307;  Dennis  v.  Strassburger,  89 
Oal.  583;  Hill  v.  Origsby,  35  Oal.  65«.)  The  law  appli- 
cable to  this  branch  of  the  case  is  stated  by  Mr.  Justice 
Rhodes  witib  his  usual  clearness  and  accuracy  in  deliv- 
ering the  opinion  of  the  court  in  Hill  v.  Origsby,  35  Oal. 
656,  in  this  language:  ''In  a  contract  for  the  sale  of  real 
estate,  where  the  purchaser  covenants  to  pay  the  pur^ 
chase-money,  and  the  vendor  covenants  to  convey  the 
premises  at  the  time  of  payment,  or  upon  the  time  of 
payment  of  the  money,  or  as  soon  as  it  is  paid, — and 
they  all  mean  the  same  thing, — ^the  covenants  are  mu- 
tual and  dependent,  and  neither  can  sue  without  show- 
ing a  performance,  or  an  offer  to  perform,  on  his  part; 
and  performance,  or  the  offer  to  perform,  on  the  one  part 
is  a  condition  precedent  to  the  right  to  insist  upon  a 
performance  on  the  other  part.'' 

The  allegation  of  the  complaint  upon  this  point  is, 
that  plaintiffs  did,  on  August  31,  1888,  offer  in  writing 
to  pay  the  defendant  the  full  purchase  price  of  the  lots 
mentioned  in  the  agreement.  The  offer  is  addressed  to 
the  defendant,  and  signed  by  plaintiffs,  and,  so  far  as 
necessary  to  be  here  stated,  is  as  follows: — 
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'Tlease  take  notice  that  we,  ....  the  obligees  in  a 
certain  bond  for  a  deed  ....  made  to  you  by  na  on 
the  first  day  of  June,  1888,  ....  do  hereby,  in  writing, 
offer  to  pay  to  you,  the  said  obligor  therein,  the  sum  of 
$8,875. 

"And  we  do  hereby  demand  of  you  that  you  do  forth- 
with make  ....  to  us  a  good  and  sufficient  convey- 
ance of  the  property  mentioned  and  described  in  said 
bond,  with  the  usual  oovenants,  and  that  you  shall  give 
to  us  a  perfect  title  to  said  lands,  all  in  accordance  with 
said  bond." 

It  is  urged  by  defendant  that  this  offer  was  not  suffi- 
cient to  impose  upon  him  the  obligation  to  tender  the 
conveyance,  and  that  it  was  incumbent  upon  plaintiffs 
to  actually  produce  and  tender  to  him  the  balance  of 
the  purchase-money,  as  a  condition  precedent  to  their 
right  to  maintain  this  action,  and  that  the  complaint  is 
defective  because  it  fails  to  allege  an  actual  tender  of 
the  money  to  be  paid  under  the  contract.  In  support 
of  this  position,  the  case  of  Englander  v.  Rogen,  41  Cal. 
421,  is  cited.  It  was  held  in  that  case  that  a  simple 
offer  to  pay,  without  an  actual  tender  of  the  money,  was 
insufficient  to  put  the  vendee  in  a  contract  of  sale  in 
default  The  court  there  said:  '^o  constitute  a  valid 
tender  in  such  a  case,  the  party  must  have  the  money 
at  hand,  immediately  under  his  control,  and  must  then 
and  there  not  only  be  ready  and  willing  but  produce 
and  offer  to  pay  it  to  the  other  party,  on  the  perform- 
ance by  him  of  the  requisite  condition." 

This  was  the  rule  of  the  common  law  as  to  what  was 
required  in  order  to  make  an  effectual  tender  of  money, 
when  its  production  was  not  dispensed  with  by  some 
act  or  declaration  of  the  party  entitled  to  receive  it  (2 
Oreenl.  Ev.,  15th  ed.,  sec.  602;  Bakeman  v.  Pooler,  15 
Wend.  637) ;  and  as  there  was  no  statute  of  this  state  re- 
lating to  the  subject  of  tender  when  Englander  v.  Rogers, 
41  CSal.  421,  was  decided,  the  common  law  furnished  the 
rule  of  law  for  the  decision  of  that  case  (1  Hitteirs  Gen. 
Laws,  par.  699) ;  but  section  1496  of    the     Civil    Code. 


152  Peckham  v.  Stewart.  [97  Cal. 

since  enacted,  has  changed  the  common-law  rule,  which 
required  its  actual  production  in  making  a  tender  of 
money.  That  section  declares:  "The  thing  to  be  de- 
livered, if  any,  need  not  in  any  case  be  actually  pro- 
duced upon  an  offer  of  performance,  imless  the  offer  is 
accepted."  The  written  offer  of  plaintiffs  in  this  case 
complied  with  the  requirements  of  this  section.  They 
had  a  right,  at  the  time  of  making  the  offer,  to  demand 
that  defendant  perform  his  part  of  the  contract  by  de- 
livering the  conveyance  required^ by  the  contract,  and 
until  defendant  signified  his  acceptance  of  their  offer 
to  pay  by  a  tender  of  such  conveyance,  plaintiffs  were 
under  no  obligation  to  actually  produce  before  him  the 
money  mentioned  in  their  written  offer.  It  follows  from 
these  views  that  the  demurrer  to  the  complaint  was 
properly  overruled. 

2.  The  court  found  that  the  defendant's  title  to  the 
land  which  he  agreed  to  convey  was  defective,  and  that 
he  did  not,  at  the  date  when  he  tendered  a  conveyance 
thereof  to  plaintiffs,  "or  at  any  time  thereafter,  or  al 
the  time  of  the  trial  of  this  case,"  have  a  perfect  title 
thereto.  It  is  claimed  that  this  finding  is  against  the 
evidence.  It  \3  shown  by  the  statement  on  motion  for 
a  new  trial  that  on  October  20,  1876,  one  Jane  Ooolidge 
held  the  legal  title  to  about  two  thirds  of  sedd  land,  and 
that  on  that  day  she  conveyed  the  portion  thereof  owned 
by  her,  the  name  of  the  grantee  in  the  deed  then  made 
by  her  being  given  as  K.  F.  Redmond.  On  November 
17,  1876,  one  Callahan,  who  was  the  owner  of  the  re- 
mainder of  the  land,  conveyed  the  portion  owned  by 
him^  the  name  of  the  grantee  in  his  deed  being  also 
given  as  E.  F.  Redmond;  so  it  would  seem  that  on  this 
last-named  day  the  apparent  legal  title  to  all  the  land 
was  in  a  person  bearing  the  name  of  K.  F.  Redmond. 
Thereafter,  one  K.  F.  Redman  executed  a  deed  of  all  the 
land  to  defendant,  and  after  this,  and  before  defendant 
tendered  a  deed  thereof  to  plaintiffs,  said  Redman  exe- 
cuted another  deed  of  the  same  land  to  defendant,  in 
which  he  recited  that  he  derived  title  thereto  under   the 
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name  of  ''E.  F.  Eedmond";  that  his  name  was  erro- 
neously written  '^Redmond"  in  the  conveyances  which 
he  received  from  Callahan  and  Jane  Coolidge,  and  that 
he  is  the  identical  person  to  whom  such  conveyances 
were  in  fact  made  under  the  name  of  '^E.  F.  Redmond.'' 

This  is  all  the  evidence  on  the  point,  and  upon  these 
facts  we  are  of  opinion  that  defendant  did  not  show  such 
a  title  to  the  land  in  question  as  plaintiflh  were  bound 
to  accept  under  their  agreement  l!lie  apparent  legal 
title  was  in  EL  F.  Redmond,  and  a  deed  executed  by  E. 
F.  Redman  was  not  apparently  sufficient  to  transfer 
such  title.  The  names  were  not  idem  $onan$;  and  as 
the  purpose  of  a  name  is  to  identify  the  person  to  whom 
it  is  given,  the  presumption  would  be,  that  the  name  of 
Redmond  and  Redman  refer  to  different  persons.  (Mc- 
NaUy  v.  Mott,  3  Gal.  235.)  The  second  deed  from  Red- 
man, in  which  he  recites  that  he  is  the  identical  person 
named  as  Redmond  in  the  prior  conveyances,  does  not 
help  the  matter.  These  recitals  may  be  true  in  point 
of  fact,  and  upon  being  established  by  proof  in  a  proper 
action  the  defendant  could  doubtless  be  able  to  obtain  a 
judgment  reforming  the  deeds  under  which  his  grantor, 
Redman,  claimed,  and  which  judgment  would,  in  effect, 
give  him  a  '^good  and  perfect  title"  to  the  land,  within 
the  meaning  of  the  law  and  the  agreement  which  he 
made  with  plaintiffs.  But  a  good  and  perfect  title  is 
one  which  is  not  only  good  in  point  of  fact,  but  it  must 
also  be  apparently  perfect  when  exhibited, — ^that  is,  free 
from  any  reasonable  objection.  It  is  not  sufficient  that 
it  can  be  shown  to  be  good  as  the  result  of  an  action 
instituted  for  the  purpose  of  reforming  defects  existing 
in  any  deed,  which  is  necessary  to  make  the  chain  of 
title  complete.  This  was  so  substantially  held  by  this 
court  in  the  late  casei  of  Twner  v.  McDonald,  76  Cal. 
177,  0  Am.  St.  Rep.  189,  and  Sheehy  v.  Miles,  93  Cal. 
292,  and  the  same  rule  is  declared  also  in  Richmond  v. 
AlUn,  8  Allen,  23,  and  Tillotaon  v.  Gesner,  33  N.  J.  Eq. 
827. 

In  holding  that  the  last  deed  executed   to   defendant 
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by  Redman  did  not,  of  itself,  cure  the  apparent  defect 
in  defendant's  title  growing  out  of  the  fact  that  the 
land  was  formerly  conveyed  to  BA^dmond,  and  not  Bed- 
man,  we  have  not  overlooked  the  act  concerning  con- 
veyances, cited  by  appellant  (Stats.  1873-74,  p.  345) ,  the 
first  section  of  which  is  as  follows:^- 

"Sec.  1.  Any  person  in  whom  the  title  of  real  estate 
is  vested,  who  shall  afterwards,  from  any  cause,  have  his 
or  her  name  changed,  shall,  in  any  conveyances  of  real 
estate  so  held,  set  forth  the  name  in  which  he  or  she 
derives  title  to  said  real  estate/' 

This  statute  evidentiy  was  intended  for  such  oases  as 
that  of  a  married  woman  conveying  land  to  which  she 
acquired  titie  before  her  marriage;  or  where  a  man 
whose  name  has  been  changed  by  law  conveys  property, 
the  title  to  which  was  vested  in  him  prior  to  such  change 
of  name,  but  it  has  no  application  to  a  case  like  this, 
and  cannot,  without  a  very  wide  departure  from  its  lan- 
guage,  be  construed  as  authorizing  one  who  has  in  fact 
received  a  conveyance,  but  in  which  his  name  has  been 
erroneously  stated,  to  correct  such  mistake  by  reciting 
the  fact  in  a  subsequent  deed.  The  statute  applies  only 
to  the  cases  expressly  named  in  it,  and  provides  for  them 
the  same  rule  for  conveyancing  always  followed  before 
its  enactment  by  those  who  understood  the  proper 
method  of  transacting  such  business. 

Judgment  and  order  affirmed. 

McFablahd,  J.,  and  Habbook,  J.,  vmeamL 
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[No.  14158.    Department  One.— January  12,  1808.] 

WILLIAM   S.   CHAPMAN,   Appellant,  v.  BANK  OF 
CALIFORNIA,  Respondent. 

HOBTOAOC    BT    BKEDS    ABSOLUTS — ^DSGLABATIOir    OF    TbUST — OOimT- 

AiroBS  nr  DisasAnax  of  Inbebtednxss — Tebuination  of  Tbust — 
IMPUXD  Trust— Statute  of  Lihitatxons. — ^Where  deeda  absolute 
in  form  were  given  to  a  bank  aa  security  for  indebtedness,  and  the 
bank  executed  a  declaration  of  trust,  declaring  that  the  lands  con- 
Teyed  were  held  as  security,  and  the  debtor  finally,  being  overwhelmed 
with  debt,  and  unable  to  meet  his  liabilities  to  the  bank,  proposed  to 
eonyey  the  lands  to  the  bank  in  fee-simple  absolute,  \m  discharge  and 
satisfaction  of  the  indebtedness,  and  a  final  settlement  was  thereupon 
made,  and  new  conveyances  absolute  in  form  executed  to  and  accepted 
by  the  bank,  which  surrendered  the  evidences  of  indebtedness  to  the 
debtor,  no  oppression  or  unfairness  appearing  on  the  part  of  the  bank, 
and  the  settlement  being  fair  and  for  a  full  consideration,  the  express 
trust  was  thereby  terminated,  and  any  action  to  enforce  an  implied 
tmst  was  barred  In  four  years  after  the  settlement  and  delivery  of  the 
deeds  and  notes. 

In. — liAGHXB — ^Pleading. — A  court  of  equity  will  refuse  to  entertain 
a  suit  brought  after  an  unreasonable  delay,  'regardless  of  the  question 
whether  there  has  been  a  plea  of  the  statute  of  limitations. 

Id. — Gbound  fob  Refubino  Rxuef. — ^The  refusal  to  grant  relief  to  a 
plaintiir  guilty  of  laches  is  not  based  upon  the  presumption  of  pay- 
ment, nor  upon  analogy  to  the  statute  of  limitations,  but  upon  con- 
siderations of  public  policy,  and  the  difficulty  of  doing  entire  justice 
between  the  parties  in  consequence  of  the  unreasonable  delay. 

Id* — ^Factobs  of  Laches — ^Acquiescence — ^Lapse  of  Time— Chakoe 
nr  Value. — The  principal  factors  in  determining  the  question  of 
laches  are  acquiescence  and  lapse  of  time,  but  other  circumstances 
are  also  material,  such  as  that  a  change  in  the  value  or  character  of 
the  property  has  taken  place. 

Id. — Discretion  of  Ohanoellob. — The  matter  of  laches  Is  left  to  ths 
sound  discretion  of  the  chancellor  in  each  case. 

Id. — Stale  Claim  to  Rescind  Settlement  of  Trust. — ^A  plaintiff 
who  has  slept  upon  his  rights  so  long  that  the  notes  which  were  sur- 
rendered to  him  upon  settlement  and  discharge  of  an  express  trust 
have  become  barred  by  the  statute  of  limitations,  and  who  intimated 
no  dissatisfaction  with  the  settlement  for  nearly  eight  years,  and  took 
BO  steps  for  rescission  of  it  during  that  period,  has  no  equity,  bat  his 
claim  is  stale,  and  the  court  will  not  enforce  it. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
oity  and  county  of  San  Francisco^  and  from  an  order 
denying  a  new  trial. 

r.  M,  Osmont,  for  Appellant 

James  M.  Allen,  and  Newlands,  Allen  &  Herrin,  for  Bd- 
ipondent 
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Patbbson,  J. — The  findings  of  the  court  below  disdoae 
the  nature  of  the  action  and  relief  sought.   They  are,  in 
substance,  as  follows:   In  October,  1875,  the  plaintiff  ex- 
ecuted and  delivered  to  McKinley,  Glenny,  and  Latham 
conveyances  of    certain    real  estate,    comprising    20,041 
acres,  undivided,  in  a  larger  tract  of  86,000  acres,  sit- 
uated in  the  counties  of  Kern  and  Tulare,  and  at  the  same 
time  conveyed  certain  other  lands  belonging  to  him,  com- 
prising 38,134  acres,  situated  in  the  counties  of  Fresno, 
Merced,  Stanislaus,  and  Mariposa.    About  the  same  time 
he  conveyed  to  McEinley  and  Glenny  about  26,330  acres, 
situated  in  the  coimties  of  Alameda,  San    Mateo,    Santa 
Gru2,  Solano,  Napa,  Merced,  Fresno,  San    Luis    Obispo, 
and  San  Frandsoo.      These    conveyances,    though  abso- 
lute in  form,  were  intended  and  accepted  merely  as  se- 
curity for  the  payment  of  certain  indebtedness  due  from 
the  plaintiff   to   the  Bank    of    British    North    America. 
Thereafter,   said   indebtedness,   so  secured,    was  assigned 
to  the  defendant,  and  on    August  28,  1876,    McKinley, 
Glenny,  and  Latham  conveyed  to  the  defendant  all   the 
lands  transferred  to  them  as  aforesaid.      In  September, 
1876,  the  plaintiff  was  indebted  to  the  defendant  in   the 
sum  of  $214,623.97,  and  Isaac  Friedlander  was  indebted 
to  the  defendant  in  the  sum  of  $500,358.46.     The  plain- 
tiff executed  six  promissory  notes  in  divers  simis,  aggre- 
gating his  indebtedness    to  the  defendant,    which    were 
made  payable  to  the  plaintiff,  and  by  him  indorsed  and 
delivered  to  the  defendant.      At  the  same  time  Fried- 
lander    executed  six    promissory  notes,  aggregating    the 
amount  of  his  indebtedness  to  the  defendant,  which  were 
made  payable  to  the  plaintiff,  and  by  him  indorsed  and 
delivered  to  the  defendant.    On  November  25,  1876,   the 
defendant  executed  and  delivered    to  the  plaintiff    and 
Friedlander  an  instrument  designated  as  a  '^declaration 
of  trust,''  in  which    it  declared  that  it  held  all  of    the 
lands  conveyed  by  McKinley,  Glenny,  and  Latham    a^ 
security  for  the  payment  of  said  twelve  promissory  notes 
In  August,  1879,  "the  plaintiff,  overwhelmed  with    debi. 
and  unable  to  meet  bis  liabilities    to  the    Hunk  of    Cali- 
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fomia  and  to  others,  proposed  to  and  urged  the  Bank 
of  California  to  make  a  settlement  with  him,  and  to  take 
all  the  said  lands  then  held  in  security  in  fee-simple 
absolute  in  discharge  and  full  satisfaction  of  said  in- 
debtedness.'' The  bank  agreed  to  this  settlement,  and 
accepted  the  plaintiff's  proposition.  On  September  6, 
1879,  in  pursuance  of  the  agreement,  and  to  carry  out 
the  settlement,  the  plaintiff  delivered  to  the  bank  ten 
deeds  (including  the  conveyance  for  the  20,041  acres  of 
land  which  had  been  set  off  to  the  plaintiff  out  of  the 
86,000-acre  tract),  absolute  in  form,  conveying  to  the 
defendant  all  of  said  lands,  and  the  bank  thereupon 
canceled  and  discharged  all  of  said  indebtedness,  and 
surrendered  the  twelve  promissory  notes  to  the  plaintiff, 
who  has  ever  since  held  the  same.  Said  ten  convey- 
ances  were  not  executed  to  secure,  and  were  not  intended 
to  secure,  said  indebtedness,  or  any  part  thereof,  but  were 
executed  by  plaintiff  to  the  bank  in  full  satisfaction  and 
payment  of  all  his  indebtedness.  No  part  of  the  lands 
was  ever  sold  by  the  bank  until  after  the  delivery  of  said 
ten  deeds.  There  was  no  fraud,  oppression,  or  imfaimess 
on  the  part  of  the  bank.  The  settlement  was  fair,  and 
for  a  full  consideration.  At  the  time  of  said  settlement 
the  plaintiff  made  and  delivered  to  the  bank  a  promissory 
note  for  twenty  thousand  dollars,  payable  two  years  after 
date.  This  note  was  never  secured  by  any  of  the  deeds, 
nor  in  any  manner.  Plaintiff  never  paid  the  note,  but 
after  its  maturity — ^in  188T — the  bank  surrendered  the 
note  to  the  plaintiff.  PlaintiU  never  complained  of  the 
transaction,  and  never  informed  the  defendant  in  any  way 
that  he  was  not  satisfied  with  the  settlement  until  April, 
1887,  when  he  demanded  an  accounting.  The  court 
further  found  that  the  allegations  of  the  answer  relating 
to  the  intention  of  the  parties  and  the  nature  of  the 
transaction  between  them  were  true.  It  was  found  that 
the  plaintiff's  cause  of  action  was  barred  by  his  laches, 
and  by  the  provisions  of  sections  318  and  343  of  the 
Code  of  Civil  Procednrft.  Judgment  was  entered  in  favor 
of  the  dofondant,  and  plaintiff  moved  for  a  new  trial;  the 
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motion  was  denied^  and  from  the  order  and  the  judg< 
menty  he  has  appealed. 

The  findings  cover  all  the  material  issues,  and  we 
think  they  are  supported  by  the  evidence.  The  question 
is  discussed  in  the  briefs  at  great  length,  as  to  whether 
the  bank,  under  the  McKinley  et  al.  deeds  and  the  so- 
called  declaration  of  trust,  was  a  mortgagee  or  a  trustee; 
but  in  view  of  the  conclusion  we  have  reached  on  another 
question,  we  do  not  deem  it  necessary  to  determine 
whether  the  appellant's  contention  in  that  regard  is 
sound  or  not 

We  think  that  a  complete  answer  to  the  appellant's 
claim  for  relief-— except  in  so  far  as  it  relates  to  the 
Friedlander  lands,  at  least— is  found  in  the  defendant'a 
plea  of  the  statute  of  limitations  and  laches.  The  ten 
deeds  were  delivered  to  the  bank  in  August,  1879,  and 
a  final  settlement  was  completed  on  September  6,  1879, 
when  the  bank  surrendered  the  twelve  notes  to  the  plain- 
tiff, and  discharged  the  indebtedness.  Mr.  Chapman's 
intention  to  give  the  notes  and  convey  the  property  in 
feeHEomple  to  the  bank  is  found  by  the  court,  and  the 
finding  is  supported  by  the  evidence.  The  settiement 
was  not  brought  about  through  any  importunities  on 
behalf  of  the  defendant,  but  through  the  earnest  solici- 
tation of  the  plaintiff  himself.  Tn  his  letter  to  the  bank, 
prior  to  the  settlement,  he  stated  that  it  was  needless  for 
him  to  say  that  if  he  could  not  free  himself  from  the 
burden  resting  upon  him  he  might  as  well  give  up  the 
struggle,  and  that  his  indebtedness  to  the  bank  was  of 
such  magnitude,  and  so  publicly  known,  that  it  destroyed 
his  credit.  His  proposition  was  accepted,  and  although 
a  new  note  of  twenty  thousand  dollars  was  given  by  him 
to  the  bank,  no  attempt  was  ever  made  to  claim  it,  and 
it  was  finally  surrendered  to  him  without  payment. 
The  note  was  given  without  consideration,  and  never 
could  have  been  collected  by  the  bank.  If  there  was 
any  consideration  for  it,  it  was  an  unlawful  one.  The 
finding  of  the  court,  therefore,  that  the  conduct  of  the 
bank  was  not  tmconscionable  or  oppressive,  is  fully  sua- 
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tained  by  the  evidence.  Defendant's  action  was  based 
upon  the  express  request  of  the  plaintifif,  who  was  at  the 
time  embarrassed  financially,  and  believed  that  his  only 
escape  from  utter  ruin  was  the  acceptance  by  the  bank  of 
his  proposal. 

Conceding  that  the  McKinley  et  al.  deeds  and  the  de- 
feasance created  an  express  trust,  such  trust  was  termi- 
nated by  the  final  settlement  of  September  6,  1879.  It 
was  expressly  understood  and  agreed  that  the  plaintiff 
was  to  convey  the  title  of  the  lands  in  payment  of  the 
indebtedness.  If  any  trust  arose  under  the  ten  deeds  of 
1879,  it  was  an  implied  trust,  and  plaintiff's  remedy  was 
barred  four  years  after  the  settlement  and  delivery  of  the 
deeds  and  notes  (Code  Civ.  Proc.,  sec.  343) ;  and  regard- 
less of  the  question  as  to  whether  there  has  been  a  plea 
of  the  statute  of  limitations,  a  court  of  equity  will  refuse 
to  entertain  a  suit  brought  after  unreasonable  delay, 
(//arm  v.  Hillegass,  66  Cal.  79;  BeU  v.  Hudson,  78  Cal. 
287;  2  Am.  St.  Rep.  791.)  The  refusal  to  grant  relief  is 
not  put  upon  the  presumption  of  payment  or  analogy  to 
the  statute  of  limitations,  but  upon  considerations  of 
public  policy,  and  the  difficulty  of  doing  entire  justioe 
between  the  parties,  in  consequence  of  the  unreasonable 
delay.  The  principal  factors  in  determining  whether 
the  plaintiff  had  been  guilty  of  laches  are  acquiescence 
and  lapse  of  time;  but  other  circumstances  are  also  ma- 
terial, such  as  that  a  change  in  the  value  or  character  of 
the  property  has  taken  place.  The  matter  is  one  which 
is  left  to  the  sound  discretion  of  the  chancellor  in  each 
case.  The  learned  judge  of  the  court  below  found  that 
the  plaintiff's  cause  of  action  was  barred  by  his  laches, 
and  the  finding  must  stand.  The  plaintiff  never  inti- 
mated any  dissatisfaction  with  the  final  settlement  until 
nearly  eight  years  after  the  same  had  been  effected,  when, 
for  the  first  time,  it  was  claimed  that  the  ten  deeds  had 
been  given  merely  as  additional  security,  and  it  was  not 
until  March  11,  1889,  that  the  plaintiff,  by  his  amend- 
in  (m  it  to  his  complaint,  claimed  that  the  deeds  were  de- 
liMTed    in    consideration    of    the    cancellation    of    the 
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indebtedness,  and  ''that  by  reason  of  the  circumstances, 
....  and  of  plaintiff's  helpless  situation,  he  was  com- 
pelled to  submit  to  said  agreement."  If  plaintiff  was 
imposed  upon,  it  is  incredible  that  he  did  not  discover 
it  earlier  than  he  did.  Plaintiff  was  aware  of  the  sales 
that  were  being  made,  and  made  frequent  inquiries  in 
regard  to  the  same.  He  has  allowed  the  bank  to  pay 
taxes  on  the  lands  ever  since  the  settlement;  has  never 
offered  to  return  any  of  the  notes  surrendered  to  him  by 
the  bank,  or  to  pay  the  interest  or  any  part  of  the  prin- 
cipal, nor  has  he  ever  requested  any  extension  of  time 
for  such  payment.  In  the  meantime,  the  notes  which 
were  surrendered  to  him  had  become  barred  by  the 
statute  of  limitations.  A  party  who  sleeps  upon  his 
rights  so  long  has  no  equity.  His  claim  is  stale,  and 
the  court  will  not  enforce  it  (Bailey  v.  Fox,  78  GaL 
389.) 

Appellant  contends  that  he  is  entitled  to  the  value  of 
the  Friedlander  lands,  or  at  least  to  the  proceeds  of  the 
sale,  with  interest  thereon.  The  court  below  made  no 
finding  with  respect  to  the  Friedlander  lands,  and  treated 
the  action  as  one  in  which  the  plaintiff  was  seeking  an  ac- 
counting and  redemption  as  to  his  own  lands  only,  and 
not  for  subrogation  to  and  enforcement  of  the  rights  of 
the  bank  in  the  land  conved  by  Friedlander  as  further 
security.  There  is  no  description  of  the  Friedlander 
lands  in  the  complaint, — simply  a  reference  in  one  of 
the  schedules  to  the  deeds  of  conveyance  made  by  Fried- 
lander to  the  bank,  giving  the  names  of  the  grantor  and 
grantee,  date  of  the  deed,  date  of  recordation,  and  vol- 
ume and  page  of  the  record.  Perhaps  this  would  be  a 
sufficient  description,  however,  as  the  plaintiff  does  not 
claim  a  conveyance  of  the  land,  but  only  an  accounting 
for  the  value  of  the  proceeds  of  the  land,  which  has  al- 
ready been  sold  by  the  bank.  As  there  was  no  prayer 
for  such  relief,  and  the  record  did  not  disclose  to  the 
court  below  that  this  particular  claim  was  made,  we 
Ihink  the  contention  comes  too  late.  Friedlander's 
—nresentative    would    be    an    indi.^ponsab]e    parly    to    an 
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action  in  which  plaintiff  desired  such  relief,  and  plain- 
tiflf  ought  to  have  made  him  a  party  defendant  herein, 
and  by  direct  allegation  called  the  attention  of  the  court 
to  the  facts  upon  which  he  claimed  the  right  to  an  ac- 
counting as  to  the  proceeds  of  the  Friedlander  lands. 
Judgment  and  order  affirmed. 

Habbisok,  J,,  and  Gabouttb,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.   14880.    In  Bank.— January   12,  1898.] 
MAGGIE    HOLMES,    Administratrix,    etc.,    AppbI/- 
LAKT,    V.    SOUTH    PACIFIC    COAST    RAILWAY 
COMPANY,  Rbspondent. 

Nbouoenob — ^Pabsengeb  Killed  while  Walkihg  vroBr  Bailboao 
Track — Contributobt  Negligence — Action  fob  Death — ^Nonbuit 
— Failube  to  Sound  Alarm-whistle. — Where  a  passenger,  about  to 
take  a  train,  walked  in  daylight  in  dangerous  proximity  to  the  rail- 
road track,  without  looking  or  listening  for  the  approach  of  the  train 
for  which  he  was  waiting,  and  finally  stepped  partly  upon  the  track, 
in  which  position  he  was  struck  and  killed  by  the  approaching  engine, 
he  was  guilty  of  contributory  negligence^  and  in  an  action  by  his 
administratrix  for  his  death  thereby  caused,  the  plaintiff  is  properly 
nonsuited ;  and  the  fact  that  the  engineer  only  rang  the  bell,  and  did 
not  sound  the  alarm-whistle,  ia  immaterial,  in  view  of  the  negligent 
conduct  of  the  deceased. 

Id. — GoNcuBBiNG  Negligence  0¥  Defendant. — ^The  rule  which  per- 
mits a  recovery  notwithstanding  the  previous  negligence  of  the  plaln- 
tifl?  or  person  injured  is  only  properly  applied  where  such  negligence 
was  the  remote  and  not  the  proximate  cause  of  the  injury,  and  the 
negligence  of  the  defendant  is  independent  of  the  preceding  negligence 
of  the  person  injured;  and  this  principle  cannot  govern  where  both 
parties  are  contemporaneously  and  actively  in  fault,  and  by  their 
mutual  carelessness  an  injury  ensues  to  one  or  both  of  them. 

Id. — ^Evh)encb — Custom  as  to  Operation  of  Double-traok  Rah^ 
BOADB — Knowiadgs  OF  DECEASED. — Where  it  appears  that  the  de- 
fendant had  for  two  years  previous  to  the  accident  operated  its  trains 
upon  the  left-hand  side  of  its  double  track,  an  offer  of  plaintiff  to 
prove  a  universal  custom  for  other  railroads  to  operate  trains  upon 
the  right-band  track  is  properly  excluded  as  irrelevant.  The  liability 
of  the  defendant  canuot  be  made  to  depend  upon  the  question  whether 
the  deceased  did  or  did  not  know  of  the  way  in  which  it  optiratMl  its 
road. 

XCVII   CaL— U 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  courL 

Oeorge  Lezinsky,  for  Appellant 

The  evidence  does  not  show  that  there  was  negligence 
on  the  part  of  the  decedent  which  was  the  proximate 
cause  of  his  death.  Even  if  there  was  negligence  on  the 
part  of  the  decedent,  the  plaintiff  is  still  entitled  to  re* 
cover.  Needham  v.  San  Francisco  etc.  Co,,  37  Oal.  422; 
SchierKold  v,  U.  B.  &  M.  R.  R.  Co.,  40  Cal.  447;  Orcoit  v. 
Padfie  Coast  R'y  Co.,  85  Cal.  291;  White  v.  Wabash  Ry 
Co.,  84  Mo.  App.  57;  KeUy  v.  Union  R'y  etc.  Co.,  95  Mo. 
284,  285;  Bomomeester  v.  O.  R.  etc.  R.  R.  Co.,  63  Mich. 
557;  Inland  etc.  Co.  v.  Tolson,  11  Sup.  Ct  Rep.  658.)  Even 
if  the  party  injured  is  a  trespasser,  still,  if  he  is  seen,  and 
after  seeing  him,  the  railroad  should  neglect  to  use  ordinary 
care  and  diligence  to  avoid  an  injury  to  him,  he  can 
recover.  {Williams  v.  8.  P.  R.  R.  Co.,  72  CaL  120; 
Toomey  v.  S.  P.  R.  R.  Co.,  86  CaL  874.)  The  evidenoe 
does  not  show,  as  a  matter  of  law,  that  there  was  any 
negligence  on  the  part  of  the  decedent.  Negligence  is 
always  relative  to  some  circumstance  of  time,  place,  or 
person.  {Needham  v.  San  Francisco  etc.  R.  R.  Co.,  87 
Cal.  424.)  The  court  erred  in  taking  the  case  out  of  the 
hand  of  the  jury,  and  itself  passing  upon  the  facts. 
The  case  should  have  unquestionably  gone  to  the  jury 
upon  the  evidence  presented.  (Noyes  v.  8.  P.  R.  R.  Co., 
92  Cal.  291;  8chierhold  v.  N.  B.  &  M.  R.  R.  Co.,  40  Cal. 
458;  Robinson  v.  Western  Pacific  R.  R.  Co.,  48  Cal.  421.) 
The  question  as  to  whether  it  was  the  universal  cus- 
tom to  run  the  train  upon  the  right-hand  track  was  proper 
to  be  considered  by  the  jury  in  determining  whether  or 
not  the  decedent  had  been  guilty  of  negligence  in  being 
where  he  was.  (Pluckwell  v.  Wihon,  5  Car.  &  P.  375; 
Wayde  v.  Carr,  2  Dowl.  A  R.  255/1 
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The  defendant  was  not  negligent  in  failing  to  blow 
the  whistle  when  several  hundred  feet  distant.  The 
engineer  was  entitled  to  suppose  that  the  decedent  was 
in  possession  of  his  senses,  and  would  step  off  or  away 
from  the  track  before  the  train  reached  him,  especially 
so  after  he  had  blown  the  whistle.  (2  Wood  on  Rail- 
roads, 1264,  1267  et  seq.;  Moore  v.  R.  R.  Co.,  108  Pa.  St. 
349;  Louisville  etc.  R.  R.  Co.  v.  Coopei^s  AdmW,  6  Am.  & 
Eng.  R.  R.  Cas.  5 ;  Railroad  Co.  v.  Austin,  69  HI.  426;  Ohio 
etc.  R.  R.  Co.  V.  Walker,  113  Ind.  196;  3  Am.  St.  Rep.  638 ; 
OincinnaH  etc.  R.  R.  Co.  v.  Butler,  103  Ind.  31;  Telfer  v. 
Northern  R.  R.  Co.,  30  N.  J.  L.  188-195;  Yancey  v.  Wa- 
bash etc.  R.  R.  Co.,  93  Mo.  433-438;  BeU  v.  Hannibal  etc. 
R.  R.  Co.,  72  Mo.  50;  State  v.  Baltimore  etc.  R.  R.  Co., 
69  Md.  494 ;  9  Am.  St  Rep.  436 ;  Cords  v.  Third  Ave.  R.  R. 
Co.,  24  Jones  &  S.  319-322.)  Even  if  the  defendant  was 
negligent,  still  the  decedent  was  guilty  of  such  negligence 
that  no  recovery  could  be  had  in  the  absence  of  proof  of 
wantonness  or  willfulness  upon  the  part  of  the  defendant. 
(Esrey  v.  8.  P.  R.  R.  Co.,  88  Cal.  399.)  The  railroad  com- 
pany is  not  liable  for  injuries  caused  solely  by  the  act 
of  the  injured  party.  {Evansville  etc.  R.  R.  Co.  v.  Hiatt,  17 
Ind.  102.)  When  it  appears  that  the  injured  party  has 
not  exercised  such  care  as  men  of  prudence  usually  exer- 
cise in  positions  of  like  exposure  and  danger,  the  question 
of  negligence  is  one  of  law  for  the  court.  (Olascock  v. 
Central  Pac.  R.  R.  Co.,  73  Cal.  137;  Fernandes  v.  Sacra- 
mento etc.  R'y  Co.,  52  Cal.  50 ;  Flemming  v.  Western  Pac. 
R.  R.  Co.,  49  Cal.  257 ;  Trousclair  v.  Pac.  Coast  S.  S.  Co., 
80  Cal.  521;  Wheelvrright  v.  Boston  etc.  R.  R.  Co.,  135 
Mass.  225.)  The  plaintiff  should  have  been  nonsuited^ 
as  the  injured  party,  by  looking,  might  have  seen  the 
train  coming,  in  time  to  have  avoided  the  accident. 
(Baxter  v.  Troy  etc.  R.  R.  Co.,  41  N.  Y.  502;  Ohio  etc.  R. 
R.  Co.  V.  Hill,  117  Ind.  58;  Woodward  v.  New  York  etc. 
R.  R.  Co.,  106  N.  Y.  309;  Trousclair  v.  Pac.  Coast  S.  S. 
Co.,  «0  Cal.  521 :  McQuifken  v.  Central  Pac.  R.  R.  Co., 
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50  Cal.  7;  Tennenbrock  v.  Southern  Pac.  R.  R.  Co.,  59 
Cal.  269-271;  Deville  v.  Southern  Pac.  R.  R.  Co.,  50  Cal. 
383.)  It  must  be  presumed  that  the  decedent  did  not 
look,  or  that  if  he  did  look,  he  did  not  heed  what 
he  saw.  Such  conduct  is  negligence  per  se.  (Beach  on 
Contributory  Negligence,  p.  193,  sec.  63;  Trousclair  v. 
Pac.  Coast  S.  S.  Co.,  80  Cal.  621;  Olascock  v.  Central  Pac. 
R.  R.  Co.,  73  Cal.  137.)  Where  a  passenger  goes  from 
the  station  to  the  platform,  and  walks  so  close  to  the 
track  that  he  is  struck  by  an  approaching  train  and 
killed,  he  has  been  guilty  of  negligence,  and  there  can 
be  no  recovery  of  damages  for  his  death.  (Penneylvania 
R.  R.  Co.  V.  Bell,  122  Pa.  St.  58;  Carroll  v.  Pennsylvania 
R.  R.  Co.,  12  Week.  Not  Ca3.  348;  Marland  v.  Pittsbv/rgh 
etc.  R.  R.  Co.,  123  Pa.  St  487;  10  Am.  St  Rep.  541; 
Weeks  y.  New  Orleans  etc.  R.  R.  Co.,  40  La.  Ann.  800;  8 
Am.  St  Rep.  560-564.)  A  person  who  voluntarily  and 
unnecessarily  places  himself  in  a  position  of  danger 
cannot  hold  the  railroad  company  responsible  for  in- 
juries of  which  his  position  was  the  efficient  cause. 
(Esrey  v.  S.  P.  Co.,  88  Cal.  399;  Trousclair  v.  Pac.  Coast 
S.  S.  Co.,  80  Cal.  521;  Little  Rock  etc.  R.  R.  Co.  Y. 
Miles,  13  Am.  &  Eng.  R.  R.  Cas.  10,  23,  24;  Dobiecki  v, 
SJiarp,  8  Am.  &  Eng.  R.  R.  Cas.  489;  Henry  v.  St.  Louis 
etc.  R.  R.  Co.,  76  Mo.  288.)  It  is  the  duty  of  passengers  at 
stations  to  exercise  reasonable  care  for  their  own  safety. 
(Patterson's  Railroad  Accident  Law,  p.  259,  sees.  256  et 
seq.,  pp.  282  et  seq. ;  Dobiecki  v.  Sharp,  8  Am.  &  Eng.  R.  R. 
Cas.  489.)  Where  one  goes  voluntarily  upon  a  railroad 
track  without  keeping  watch,  at  a  point  where  danger 
may  reasonably  be  apprehended,  he  assumes  all  the 
risks  reasonably  to  be  expected  from  such  a  course  oT 
conduct  (Baltimore  etc.  R.  R,  Co.  v.  Depew,  40  Ohio  St. 
121;  Pittsburg  etc.  R.  R.  Co.  v.  Collins,  87  Pa.  St  405;  80 
Am.  Rep.  371;  Baltimore  etc.  R.  R.  Co.  v.  Whitacre,  35 
Ohio  St  627.)  That  decedent  was  absent-minded  or  for- 
getful is  no  excuse  for  his  failure  to  look  and  listen  for 
the  approaching  train.     (Lake  Shore  etc.  R.  R.  Co.  v. 
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Miller,  25  Mich.  274-291 ;  Baltimore  etc.  R.  R.  Co.  v.  Whit- 
acre,  35  Ohio  St.  627-638 ;  Bruikcr  v.  Covington,  69  Ind.  38; 
BoMett  y.  Fish,  75  N.  Y.  303;    Weed  v.  BalUton  Spa,  76 
N.  Y.  329.)     The  law  presumes  that  one  having  the  or- 
dinary sense  of  sight  must  have  seen  that  which  was 
within  the  range  of  his  vision,  if  he  gave  attention  and 
looked.      (Chicago  etc.  R.  R.  Co.  v.  Hedges,  118  Ind.  5; 
Lake  Shore  etc.  R.  R.  Co.  v.  Pinchin,  112  Ind.  592;  Conee 
v.  CincinnaH  etc.  R.  R.  Co.,  114  Ind.  328.)      A   person 
who   steps   in   front   of    moving    cars    while   he    is    in 
a   state   of   apparent   abstraction   or  indifference  to   the 
perils   of   the   situation,   and  regardless  of  warnings,  is 
negligent.      (Chicago  etc.  R.  R.  Co.  v.  Hedges,  118  Ind.  5; 
Woodard  v.  New  York  etc.  R.  R.  Co.,  106  N.  Y.  369;  Dan- 
tele  Y.  Staten  Island  etc.  R.  R.  Co.,  125N.Y.407;  Rogstad 
v.  St.  Paul  etc.  R.  R.  Co.,  31  Minn.  208 ;  Tolrnan  v.  Syracuse 
ete.  R.  R.  Co.,  98  N.  Y.  198;  50  Am.  Rep.  649.)     Where 
a  person's   own   negligence   is   the  proximate   cause   of 
damage  to  him>  no  recovery  can  be  had.   (TrouscUdr  v. 
Pae.  Coast  S.  S.  Co.,  80  Cal.  521;  Glascock  v.  Central  Par 
eific  R.  R.  Co.,  73  Cal.  137 ;    Esrey  v.  S.  P.  Co.,  88  CaL 
899;  McQuilken  v.  Central  Par.  R.  R.  Co.,  50  Cal.  7 ;  Dufow 
V.  Central  Pac.  R.  R.  Co.,  67  Cal.  319;  Ryally.  Central  Pac. 
R.  R.  Co.,  76  Cal.  474.)     If    Holmes's  negligence    con* 
tributed  at  all  to  his  injury,  it  contributed  directly  and 
proximately.     (Hearne  v.  Southern  Pac.  R.  R.  Co.,  50  CaL 
482.)     To  authorize  a  recovery  for  an  injury,  the  person 
injured   must   have    exercised    such    reasonable    care   to 
avoid  the  injury  as  a  prudent  person   would  have    exer- 
cised under  like  circumstances.      (Dufour  v.  Central  Pae. 
R.  R.  Co.,  67  Cal.  319 ;  McQuilken  v.  Central  Pac.  R.  R.  Co., 
50  CaL  7.)      A  dangerous  or  excessive  rate  of  speed  does 
not  render  the  railroad  company  liable,  where  there  is 
contributory   negligence.      (Powell  v.  Missouri  etc.  R.  R. 
Co.,  8  Am.  &  Eng.  R.  R.  Caa.  467;  Bell  v.  Hannibal  ete. 
R.  R.  Co.,  72  Mo.  50;    Vicksburg  etc.  R.  R.  Co.  v.  Mo- 
Oowan,  62  Miss.  682;  52  Am.  Rep.  205;  Philadelphia  etc 
R.  R.  Co.  V  Stebbing,  19  Am.  &  Eng.  R.  R.  Cas.  36.) 
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Db  Havxn,  J. — ^The  plaintiff  appeals  from  a  judg- 
ment of  nonsuit,  and  an  order  denying  her  motion  for 
a  new  trial.  The  action  is  to  recover  damages  against 
the  defendant  for  its  alleged  negligence  in  causing  the 
death  of  George  A.  Holmes,  Jr.,  of  whose  estate  the  plain- 
tiff is  administratrix. 

The  evidence  given  upon  the  trial  shows  that  defend- 
ant was,  on  May  19,  1889,  operating  a  double-track  rail- 
road on  Encinal  Avenue,  in  the  town  of  Alameda,  and 
on  that  day  the  decedent  was  killed  by  one  of  its  mov- 
ing trains  at  Webster  station,  on  that  avenue  or  street 
The  station  consisted  of  a  house  or  shed  built  upon  the 
sidewalk,  and  the  space  between  the  sidewalk  and  de- 
fendant's track  was  three  feet  in  width,  and  the  sidewalk 
was  only  two  or  three  inches  higher  than  the  road-way 
between  it  and  the  railroad  track.  The  deceased,  at 
the  time  of  the  accident,  was  waiting  for  one  of  defend- 
ant's trains,  intending  to  take  passage  thereon  for  San 
Francisco,  and  he  was  the  holder  of  a  ticket  which  en- 
titled him  to  do  so.  While  thus  waiting  for  the  train, 
which  was  soon  expected,  he  walked  up  and  down  near 
the  station  on  the  road-way  between  the  sidewalk  and  the 
railroad  track,  and  in  going  one  way  was  facing  in  the 
direction  from  which  the  expected  train  was  to  come. 
He  had  been  thus  walking  for  from  five  to  eight  min- 
utes before  the  accident,  and  had  just  turned  his  back 
upon  the  approaching  train  when  it  came  in  sight  of 
others  at  the  station;  but  he  continued  to  walk  along 
between  the  sidewalk  and  the  track,  and  did  not  look 
around  or  take  any  notice  of  the  train,  which  was  com- 
ing behind  him.  The  bell  upon  the  engine  was  kept 
ringing  all  the  time  as  the  train  approached,  but  no 
alaim-whistle  was  sounded  until  the  engine  was  within  six 
or  eight  feet  of  the  decedent.  When  the  alarm-whistle 
was  sounded,  deceased  stepped  partly  upon  the  track. 
and  was  struck  by  the  engine.  It  does  not  apj)car  ver> 
dearly  just  when  the  deceased  wns  fir.-t  seen  by  thost 
in  charge  of  the  train,  but  he  mip:ht  hnve  been  seen  \n 
them  if  they  had  looked  toward  hini  n.<  -onn  jls  the  inm. 
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came  in  sight  of  the  station,  a  distance  of  four  hun- 
dred or  five  hundred  feet.  The  fireman  was  the  only 
one  on  the  train  who  saw  him,  and  he  testified  that  he 
did  not  give  the  danger-signal  to  the  engineer  until  just 
before  the  deceased  was  struck.  When  the  engineer 
received  this  signal,  he  blew  the  whisUe,  revezsed  the 
engine,  and  did  all  that  was  possible  to  stop  the  train. 
It  also  appears  from  the  evidence  that  deceased  had 
good  sight  and  hearing.  The  accident  occurred  in  the 
daytime,  and  the  train  could  have  been  seen  by  de- 
ceased in  ample  time  for  him  to  have  escaped  injury,  if 
he  had  looked  in  the  direction  from  which  it  came  after 
it  was  in  sight  of  the  station,  or  had  listened  for  its 
approach. 

Upon  these  facts,  it  is  dear  to  us  that  the  judgment 
must  be  sustained,  as  the  deceased,  in  walking  where  he 
did,  in  dangerous  proximity  to  the  track  of  defendant, 
without  looking  or  listening  for  the  approach  of  the 
train  for  which  he  was  waiting,  and  finally  stepping 
partly  upon  the  track  in  front  of  the  moving  engine, 
was  guilty  of  such  contributory  negligence  as  defeats 
plaintifiTs  right  to  recover  in  the  action.  Indeed,  it 
would  be  difficult  to  imagine  a  clearer  case  of  contribu- 
tory negligence  upon  the  part  of  a  person  injured  than  is 
presented  by  the  evidence  in  this  case. 

A  railroad  track  upon  which  trains  are  constantly 
ran  is  itself  a  warning  to  any  person  who  has  reached 
years  of  discretion,  and  who  is  possessed  of  ordinary 
intelligence,  that  it  is  not  safe  to  walk  upon  it,  or  near 
enough  to  it  to  be  struck  by  a  passing  train,  without  the 
ezeidse  of  constant  vigilance  in  order  to  be  made  aware 
of  the  approach  of  a  locomotive,  and  thus  be  enabled  to 
a;void  receiving  injury;  and  the  failure  of  such  a  person, 
00  situated  with  reference  to  the  railroad  track,  to  exer^ 
oise  such  care  and  watchfulness,  and  to  make  use  of  all 
his  senses,  in  order  to  avoid  the  danger  incident  to  such 
cdtuation,  is  negligence  per  se.  The  following  are  a  few 
of  many  cases  which  might  be  cited  to  sustain  this  prop- 
osition:   Harlan  v.  St.  Louis  etc.  R'y  Co.,  64  Mo.  480;  on 
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rehearing^  86  Mo.  22;  Baltimore  etc.  R.  R.  Co.  v.  Depew,  40 
Ohio  St  121;  Kelley  v.  Hannibal  etc.  R.R.  Co.,  75  Mo. 
138 ;  OUxscock  v.  Central  Pac.  R.  R.  Co.,  73  Gal.  137. 

It  is  argued,  however,  by  plaintiff  that  the  engineer 
of  defendant  waa  guilty  of  negligence  in  not  blowing 
the  alarm-whistle  sooner,  and  thus  giving  more  timely 
warning  to  deceased  of  his  peril,  and  that  defendant  is, 
for  this  reason,  liable,  notwithstanding  the  negligence 
of  deceased  in  placing  himself  in  the  dangerous  position 
in  which  he  was  walking.  If  it  be  assumed  that  the 
deceased  was  actually  seen  by  those  in  charge  of  the 
train  before  the  whistle  sounded,  still  we  do  not  think, 
under  the  facts  here  appearing,  that  the  engineer  was 
guilty  of  any  negligence  in  not  sounding  the  alarm- 
whistle  before  he  did.  In  addition  to  the  noise  which 
was  made  by  the  moving  train,  the  usual  signal  of  its 
approach  was  given  by  ringing  the  bell,  and  as  the  de- 
ceased was  a  man  of  mature  years,  and  nothing  to  indi- 
cate that  he  was  not  able  to  take  care  of  himself, — as 
he  was  in  fact, — ^the  engineer  might  reasonably  believe 
ibat  he  knew  of  its  approach,  and  would,  in  obedience 
to  the  ordinary  instinct  for  self-preservation,  move  away 
from  the  track  before  being  overtaken  by  the  engine. 
(Lake  Shore  etc.  R.  R.  Co.  v.  Miller,  25  Mich.  279.)  But 
if  it  should  be  conceded  that  it  was  a  question  for  the 
jury  to  determine  whether  the  engineer,  in  view  of  all 
the  facts  shown,  did  exercise  the  proper  degree  of  care 
to  avoid  injury  to  deceased,  still  the  motion  for  a  non- 
suit was  properly  granted,  as  the  question  of  defendant's 
negligence  was  immaterial,  in  view  of  the  negligent 
conduct  of  the  deceased.  (Harper  v.  Erie  R'y  Co.,  32  N.  J. 
L.  88;  Delaney  v.  Milwaukee  etc.  R'y  Co.,  83  Wis. 
67.) 

It  is  undoubtedly  a  well-settled  principle  of  law,  that 
even  though  a  person  has,  by  his  own  negligence, 
placed  himself  in  a  position  of  danger,  it  is  still  the 
duty  of  others  who  discover  him  in  that  situation  to  ob- 
serve care  in  order  to  avoid  injuring  him;  and  it  has 
often  been  held  that  a  failure  to  discharge  this  duty  will 
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render  a  defendant  liable  for  damages  resulting  from 
such  neglect  of  duty^  notwithstanding  the  previous  neg- 
ligence of  the  person  injured.  (Needham  v.  San  Fran- 
cUco  and  San  Jose  R.  R.  Co.,  37  Cal.  409;  Meek$  y.  S.  P. 
R.  R.  Co.,  56  Cal.  513;  Davies  v.  Mann,  10  Mees.  &  W. 
545;  Adam$  v.  Wiggins  Ferry  Co.,  27  Mo.  95;  72  Am. 
Deo.  247 ;  Austin  v.  New  Jersey  Steamboat  Co.,  48  N.  Y. 
75;  8  Am.  Rep.  663;  Northern  Central  R'y  Co.  v.  State,  29 
Md.  420;  96  Am.  Dec.  545.) 

But  the  rule  which  permits  a  recovery  notwithstand- 
ing some  negligence  on  the  part  of  the  plaintiff  or  per- 
son injured  is  only  properly  applied  in  those  cases 
where  such  negligence  was  the  remote  and  not  the 
proximate  cause  of  the  injury , —  that  is,  where  the 
negligent  acts  of  the  parties  were  independent  of  each 
other,  the  act  of  the  person  injured  preceding  that  of 
the  defendant  (O'Brien  v.  McGlinchy,  68  Me.  552;  2 
Thompson  on  Negligence^  1157;  Murph/y  v.  Deane,  101 
Mass.  455.) 

In  the  case  of  (ySrien  v.  McOlincTvy,  68  Me.  552,  just 
died,  the  supreme  court  of  Maine  say:  "But  in  cases 
falling  within  the  foregoing  description,  where  the  negli- 
gent acts  of  the  parties  are  distinct  and  independent 
of  each  other,  the  act  of  the  plaintiff  preceding  that  of 
the  defendant,  it  is  considered  that  the  plaintiff's  con- 
duct does  not  contribute  to  produce  the  injury,  if,  not- 
withstanding his  negligence,  the  injury  could  have  been 
avoided  by  the  use  of  ordinary  care  at  the  time  by  the 
defendant.  This  rule  applies  usually  in  cases  where 
the  plaintiff  or  his  property  is  in  some  position  of  dan- 
ger from  a  threatened  contact  with  some  agency  under 
the  control  of  the  defendant,  when  the  plaintiff  cannot, 

and  the  defendant  can,  prevent  the  injury But 

this  principle  cannot  govern  where  both  parties  are  contem- 
poraneously and  actively  in  fault,  and  by  their  mutual 
carelessness  an  injury  ensues  to  one  or  both  of  them.'' 

This,  we  think,  may  be  regarded  as  a  correct  state- 
ment of  the  law  upon  this  point,  and  as  furnishing  a 
clear  and  definite  rule  by  which   to   determine   in    any 
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case  whether  or  not  the  negligence  of  the  person  injured 
may  be  said^  in  a  legal  sense,  to  have  contributed  to 
such  injury;  and  when  we  apply  this  rule  to  the 
case  here,  it  is  at  once  seen  that,  even  if  it  should  be  con- 
ceded that  there  was  negligence  upon  the  part  of  the 
defendant  in  its  management  of  the  train  at  the  time 
of  and  just  preceding  the  accident,  still  the  plaintiff 
would  not  be  entitled  to  recover,  as  such  accident  could 
not  have  occurred  without  the  concurrent  and  active 
negligence  of  the  deceased  at  the  time.  The  defendant 
was  not  the  only  one  who  could  have  prevented  the  ac- 
cident, but,  on  the  contrary,  if  the  deceased  had  himself 
used  ordinary  care  at  the  time,  he  could  not  possibly 
have  been  harmed  by  defendant's  locomotive,  which 
was  confined  to  the  narrow  track  upon  which  it  ran. 
Up  to  the  very  moment  that  he  was  struck  by  the  en- 
gine, it  was  within  his  power  to  escape  the  injury  which 
he  received  by  simply  moving  to  a  place  of  safety  upon 
the  sidewalk,  and  he  would  have  realized  the  necessity 
for  such  action  on  his  part  but  for  his  own  negligence 
at  the  time  in  not  looking  or  listening  for  the  approach  of 
the  train. 

The  court  did  not  err  in  sustaining  the  objection  to 
the  offer  of  plaintiff  to  show  that,  with  the  exception  of 
this  particular  road,  it  is  the  ^'universal"  custom  in 
the  operation  of  double-track  railroads  to  run  trains 
upon  the  right-hand  track.  It  seems  that  the  defendant 
ran  its  trains  upon  the  left-hand  track  at  the  time  and 
place  of  the  accident,  and  had  been  doing  so  for  two 
years,  and  it  is  argued  by  plaintiff  that  this  offered  evi- 
dence would  have  a  tendency  to  show  that  deceased  was 
not  negligent  in  being  near  the  track  where  he  was  hurt, 
and  in  not  watching  for  the  train,  as  he  may  have 
thought  it  would  come  upon  the  other  track.  The  fact 
thus  sought  to  be  proven  was  clearly  irrelevant.  The 
road  had  been  operated  in  the  same  manner  as  upon 
the  day  of  the  accident  for  the  two  years  preceding, 
and  the  liability  of  defendant  in  this  action  cannot  be 
made   to   depend   upon    the   question    whether    deceased 
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did  or  did  not  know  of  the  way  in  which  it  operated  its 
road. 
Judgment  and  order  affirmed. 

McFablaud,  X,  OABOUTTSy  J.,  PATSBaoK,  X,  Habbi- 
80N,  J.f  and  Bbatty,  C.  J.,  oonoorred. 

Rehearing  denied. 
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THE    PEOPLE    Rbspondbnt,    v.    AH    LEE    DOON, 

Appellant. 

Cbiminal  Law— Affbal— Amkndmkrt  or  Bxoobi>— Uhauthxhci- 
CATKD  Ck)Fr  OT  Rxfobteb's  Notes — Chabsx  to  Jttbt— Bnx  or  Ibc« 
CEPTIONS. — ^A  paper  filed  In  the  supreme  court  as  an  attempted 
amendment  or  addition  to  the  record  upon  appeal  in  a  criminal  aetion, 
which  consists  of  what  appears  to  be  a  certified  copy  of  the  long^hand 
transcript  of  the  official  reporter's  notes  of  the  trial  judge's  charge  to 
the  jury,  filed  with  the  clerk,  but  never  indorsed  or  authenticated  by 
the  Judge,  is  no  part  of  the  record,  and  cannot  be  used  to  correct  tJie 
copy  of  the  charge  which  is  embraced  in  the  bill  of  ezceptiomi  set- 
tled and  allowed  by  the  judge. 

In. — OOBBISPORDKNOX  RELATING  TO  DBSZONATION  OF  Jt7DQ»— ObbTXII- 
OATB   OT   GOVKBNOB*B   FbIYATE   SeOBBTABT — ^BlLL  OT   EZOXPTIONB. — 

A  record  upon  appeal  in  a  criminal  action  cannot  be  amended  or 
added  to  by  the  filing  of  a  paper  consisting  of  copies,  certified  by  the 
private  secretary  of  the  governor,  of  certain  correspondence  between 
the  regular  judge  of  the  trial  court  and  the  county  clerk  on  the  one 
side,  and  the  governor  on  the  other,  relating  to  the  designation  of 
another  judge  to  preside  in  the  place  of  the  reg^ular  judge  for  the  trial 
of  the  defendant  and  others,  whose  prosecution  had  been  commenced 
by  the  regular  judge  while  district  attorney.  To  make  them  part  of 
the  record,  they  should  have  been  embodied  In  the  bill  of  exceptions. 

Id. — DisQUAUTiOATiON  OT  JUDOB — ^Dbawino  Panel  OT  Tebh  Jubobs. 
— A  superior  judge,  in  ordering  and  superintending  the  drawing  of 
a  panel  of  jurors  for  a  session  of  the  court,  does  not  thereby  set  or  act 
in  a  cause  which  subsequently  comes  before  the  jurors;  and  his  act 
in  drawing  the  jurors  is  not  void  merely  because  the  prosecution  of 
a  defendant,  whom  the  judge  is  disqualified  from  trying,  is  to  come  on 
for  trial  before  such  jurors  and  another  judge. 

In. — Ohaixenoe  to  Panel— Objection  attbb  Vebdiot. — If  a  panel  of 
jurors  drawn  for  a  session  of  the  superior  court  is  incompetent  to  try  a 
defendant,  or  the  act  of  the  judge  in  ordering  the  jurors  drawn  is  void 


172  PlDOPLB  V.  Ah  Lsb  Doov.  [97  Gal. 

tt  to  indi  defendant,  the  objection  ihoald  be  taken  bj  a  cbanongo  to 
tJio  panel,  and  cannot  be  railed  for  te  fint  time  after  yerdiet 

iDd — ^AonoN  BY  SupEBios  JuDOx  OF  Anotheb  Oouhtt — ^Pbbsumfiion 
ov  JunsraonoN^— Where  a  Judge  of  a  raperior  oonrt  of  a  ooonty 
other  than  that  in  wUdi  a  defendant  ia  tried  pnAdm  at  tiie  trial  of 
audi  defendant,  and  no  objection  to  hia  authority  ia  rained  at  the  time 
he  receives  the  defendant's  plea,  it  will  be  preanmed  that  he  is  law- 
fullj  exerdaing  Jurisdiction;  and  an  objection  that  the  order  of  the 
goyemor  designating  him  to  preside  in  such  court  was  not  issued  until 
two  days  after  he  reoeiyed  the  defendant's  plea  is  without  merit  It 
will  be  presumed  in  such  case  that  he  was  presiding  at  the  date  of  the 
plea  by  inritatlon  of  the  regular  Judge  of  the  county. 

Id.— CtoiininjANOB— CuiiTTZiATXVx  BviDKJi  o»— Difloiwioif  ^'  ™  Although 
the  rule  that  a  trial  will  not  be  postponed  ordinarily  for  the  purpose 
of  obtaining  cumulative  eridence  is  by  no  means  absolute,  and  haa  no 
application  to  a  case  in  which  the  only  evidence  at  hand  is  that  of  an 
interested  party,  especially  when  he  is  defendant  under  an  indictment 
for  murder,  yet  a  refusal  of  the  court  to  grant  a  oontinaaBee,  though 
not  sustainable  upon  the  ground  that  the  evidence  ia  cnmulatiTe,  la 
not  prejudicial  error,  where  there  is  another  ground  upon  whidi  the 
ruling  may  have  been  made,  and  which  is  suffident  to  sustain  It  with- 
out an  abuse  of  discretion. 

Id. — ^DiPASTun  of  Witnvss  fob  OnnfA— IirsuFFiauuiT  Bhowihg  fob 
OolfTiifUANCX. — It  is  not  an  abuse  of  discretion  for  a  trial  Judge  to 
refuse  to  grant  a  defendant  in  a  criminal  prosecution  a  continuance, 
asked  for  upon  his  affidavit  alleging  that  a  material  witness,  who  was 
a  Chinaman,  had  sailed  for  China,  promising  to  return,  and  that  he 
was  provided  with  papers  securing  him  the  rii^t  to  return,  where  it 
does  not  appear  that  the  defendant  had  direct  knowledge  of  the  facts 
entitling  the  witness  to  return  and  re-enter  thla  country,  and  he 
neither  stated  the  facts  nor  the  source  of  his  informationt  and  It  ig^ 
peared  that  no  effort  was  made  to  induce  the  witness  to  remain, 
although  the  defendant  was  informed  of  hia  intended  departure,  and 
knew  that  his  trial  was  impending,  and  no  steps  were  ever  taken  to 
secure  his  testimony  by  deposition. 

In. — IlCFANEUNO  JUBT — VOIB  DiBB — ItEADXNQ  QUB8II0N8  TO  JUBOB0 

— ^DisoBETioN. — It  ia  within  the  sound  discretion  of  the  court  to 
allow  leading  questions  to  be  asked  of  Jurors  upon  their  voir  Hre, 

Id. — ^MUBDBB— INFOBMATIOH — ^PbBVIGUS  CONVIOTION — ^PaBDON— WiTH 

DRikWAL  OF  Chabox  bt  C0N8XNT  OF  Dbfbndant. — Whoro  an  infoi^ 
mation  against  a  defendant  for  murder  contained  a  charge  of  prior 
conviction  of  murder,  and  alleged  that  it  had  not  been  reversed,  an- 
nulled, or  set  aside,  but  it  appear^  by  the  evidence  that  the  oif^nse 
had  been  pardoned,  and  the  only  thing  done  by  the  court  in  regard  to 
it  was  to  permit  the  prosecution,  with  the  consent  of  the  defendant, 
to  withdraw  that  part  of  the  charge,  no  error  of  the  court  is  shown. 
Id. — Evidence — Good  Disposition  of  Defendant — CBosfi-EZAiciNA- 
TioN. — EvHieuceof  the  pood  dispoaitioD  of  a  defendant  charged  with  mur- 
der, other  than  evidence  of  his  good  reputation,  may  be  properly  excluded, 
but  when  it  is  received  without  objection,  it  is  proper,  upon  the  cioss- 
ezamination  of  witnesses  testifying  to  the  good  dispodtion  of  the  defend* 
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antt  to  ask  them  if  they  had  heard  of  his  prior  conviction  of  mnrder, 
and  of  his  having  drawn  his  pistol  on  different  persons. 
In^— Chaixkngx  to  Jubobs — Imfliied  Bias — Ck>NBTiTUTiONAL  Law. 
—The  law  taking  away  the  challenge  to  a  juror  for  Implied  bias*  on 
tlie  ground  that  the  juror  has  formed  or  expressed  an  unqualified 
opinion  as  to  the  guilt  of  the  accused.  Is  constitutlonaL 

Appbal  from  a  judgment  of  the  Superior  (Tourt  of 
Marin  CSounty,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Oharle$  B.  Darwin,  and  Edgar  B.  Eaymond,  tot  Appel- 
lant. 

Aitamey-  General  W.  H.  E.  Hart,  Deputy-Attamey-Oen- 
eral  WUKam  H.  Layson,  J.  W.  Cochrane,  and  /.  N.  E.  WUr 
9on,  for  Respondent 

Bbatty,  C.  J. — ^The  defendant,  on  the  second  day  of 
December,  1890,  shot  and  killed  William  N.  Shenton,  at 
the  town  of  San  Bafael,  in  Marin  Coimty.  On  the  29th 
of  December,  1890,  F.  M.  Angellotti,  then  district  attor- 
ney of  said  county,  filed  in  the  superior  court  an  in- 
formation charging  the  defendant  with  the  crime  of 
murder,  and  also  charging  him  with  a  prior  conviction 
of  murder  in  the  first  degree,  which  it  was  alleged  had 
never  been  reversed,  annulled,  or  set  aside.  On  the 
same  day,  the  defendant  was  arraigned  before  E.  B. 
Mahon,  then  judge  of  the  superior  court  of  Marin,  and 
was  given  time  to  plead  until  January  6,  1891.  On  that 
day,  F.  M.  Angellotti,  who,  as  district  attorney,  had  taken 
the  dying  declaration  of  Shenton,  conducted  the  pre- 
liminary examination  of  defendant,  and  filed  the  in- 
formation against  him,  having  succeeded  E.  B.  Mahon  as 
judge  of  the  superior  court,  and  being  disqualified  to 
sit  or  act  in  the  case  (Code  Civ.  Proc,  sec.  170,  subd. 
8),  extended  the  defendant's  time  to  plead  until  Janu- 
ary 10th,  at  which  time  D.  J.  Murphy,  one  of  the  judges 
of  the  superior  court  of  San  Francisco,  being  prei^ent 
and  presiding,  the  defendant  appeared  with  his  couasel 
and  entered  his  plea  of  not  guilty.     The  case  w«s  there- 
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upon  set  for  trial  on  the  19th  of  January,  but  was  sub- 
sequently continued  until  February  2d,  at  which  date  the 
trial  commenced  before  Judge  Murphy*  Between  the 
date  of  defendant's  plea  and  the  commencement  of  his 
trial,  one  or  more  orders  continuing  the  cause  from  day 
to  day  were  made  by  Judge  Angellotti.  On  January  10th, 
the  date  of  defendant's  plea,  Judge  Angellotti  made  an 
order  directing  the  derk  to  draw  fifty  jurors  and  the 
sheriff  to  summon  them  for  January  19th,  the  day  for 
which  defendant's  trial  was  set  Judge  Angellotti  pre- 
sided at  the  drawing  of  said  fifty  jurors,  and  from  the 
panel  so  obtained,  the  jury  which  tried  the  defendant 
was  selected,  no  challenge  or  objection  to  the  panel  hav- 
ing been  at  any  time  interposed  by  or  on  behalf  of  the 
defendant 

When  the  cause  was  called  for  trial  on  February  2d, 
the  defendant  moved  for  a  continuance,  on  the  ground 
of  the  absence  of  a  material  witness.  His  motion  was 
overruled,  and  the  trial  proceeded,  resulting  in  his 
conviction  of  murder  in  the  first  degree  and  sentence 
of  death.  Before  sentence  he  moved  for  a  new  trial, 
which  was  denied,  from  which  order  and  the  judgment  he 
prosecutes  this  appeal. 

The  errors  assigned  in  support  of  the  appeal  are  nu- 
merous, and  only  partly  indicated  by  the  foregoing  state- 
ment, which,  however,  is  sufficient  to  exhibit  the  case 
in  its  general  outlines.  Other  material  facts  will  be 
stated  in  connection  with  the  points  to  which  they  more 
particularly  relate. 

It  is  proper  at  the  outset  to  say  that  the  attempted 
amendments  or  additions  to  the  record,  filed  by  the  peo- 
ple and  by  the  defendant  respectively,  must  be  wholly 
disregarded.  The  paper  filed  by  the  attorney-general 
on  the  part  of  the  -peoiple  consists  of  a  copy  of  the  judge's 
charge  to  the  jury,  certified  by  the  county  clerk,  which, 
it  is  said,  differs  materially  from  that  contained  in  the 
printed  record.  But  the  copy  contained  in  the  printed 
record,  or  one  of  them  (for  it  appears  in  two  places),  is 
embraced  in  the  bill  of  exceptions  settled  and  allowed 
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by  the  judge  who  presided  at  the  trial,  while  the  copy 
certified  by  the  derk  seems  to  be  a  long-hand  transcript 
of  the  official  reporter's  notes  of  the  charge  filed  with 
the  derk,  but  never  indorsed  or  authenticated  by  the 
judge.  Such  a  document  is  no  part  of  the  record  (Peo* 
pU  v.  January,  77  OaL  179),  and  cannot,  of  course,  be 
used  to  correct  the  bill  of  exceptions  which  is  a  part  of 
the  record.  The  paper  filed  by  the  defendant  consists 
of  copies,  certified  by  the  private  secretary  of  the  gov* 
emor,  of  oertain  correspondence  between  Judge  Angel* 
lotti  and  the  derk  of  Marin  County  on  one  side,  and  the 
governor  on  the  other,  relating  to  the  designation  of 
Judge  Murphy  to  preside  in  the  superior  court  of  Marin 
(bounty  for  the  trial  of  defendant  and  others  whose 
prosecution  for  criminal  offenses  had  been  commenced 
by  Judge  Angellotti  while  district  attorney.  The  fads 
shown  by  this  proposed  amendment  appear  to  be  wholly 
immaterial,  but  if  they  were  otherwise,  they  could  not 
be  considered.  To  make  them  part  of  the  record,  they 
should  have  been  embodied  in  the  bill  of  exceptions. 

Looking,  then,  exclusively  to  the  duly  certified  record 
of  the  case  contained  in  the  printed  transcript,  I  proceed 
to  consider  the  matters  assigned  as  error. 

1.  It  is  contended  that  Judge  Angellotti,  bdng  di^* 
qualified  to  sit  or  act  in  the  case,  had  no  power  or  juri»- 
diction  to  order  the  drawing  of  the  panel  of  jurors  for 
the  session  of  the  court  at  which  the  defendant  was  to 
be  tried,  and  especially  that  he  was  incompetent  to  pre* 
side  at  the  drawing  of  such  jurors. 

Section  170  of  the  Code  of  Civil  Procedure  reads  ai 
follows: — 

"Sec.  170.  No  justice,  judge,  or  justice  of  the  peace 
shall  sit  or  act  as  such  in  any  action  or  proceeding,-* 

1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 

2.  When  he  is  related  to  either  party  by  consanguinity 
or  affinity  within  the  third  degree,  computed  according 
to  the  rules  of  law;  8.  When  he  has  been  attorney  or 
counsel  for  either  party  in  the  action  or  proceeding. 
But  the  provisions  of    this    section    shall    not    apply   to 
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the  arrangement  of  the  calendar,  or  the  regulation  of 
the  order  of  business,  nor  to  the  power  of  transferring 
the  action  or  proceeding  to  some  other  court." 

It  is  perfectly  clear  from  the  terms  of  this  section, 
without  reference  to  the  numerous  cases  in  which  its 
provisions  have  been  applied  and  enforced,  that  Judge 
Angellotti  was  disqualified  by  the  third  subdivision 
from  sitting  or  acting  in  this  cause,  except  for  the  pur- 
pose of  making  the  merely  formal  orders  enumerated  in 
the  last  clause  of  the  section,  and  it  is  well  settled  that 
so  far  as  he  may  have  done  so,  his  acts  were  void.  The 
question  therefore  is,  whether,  in  ordering  and  super- 
intending the  drawing  of  the  panel  of  jurors,  he  did  sit 
or  act  in  this  cause.  It  does  not  appear  that  the  jury 
was  drawn  specially  for  this  case,  and  presumably  it 
was  the  regular  jury  for  the  ensuing  term  or  session  of 
the  court  which  it  is  made  the  duty  of  the  presiding 
judge  to  have  drawn  and  summoned.  (Code  Civ.  Proc., 
sec.  214.)  To  draw  such  jury  was  not  a  proceeding  in 
this  cause  or  in  any  cause,  and  could  not  possibly  have 
been  a  void  act  merely  because  this  cause,  and  possibly 
others  in  which  Judge  Angellotti  was  disqualified,  was 
coming  on  for  trial.  The  fault,  if  fault  there  was,  con- 
sisted in  selecting  the  jury  which  tried  this  cause  from 
the  panel  so  drawn.  But  if  the  jurors  drawn  and  sum- 
moned in  pursuance  of  Judge  Angellotti's  order  were 
incompetent  to  try  this  cause,  the  objection  should  have 
been  taking  by  a  challenge  to  the  panel,  and  if,  for  the 
purposes  of  this  cause,  the  act  of  the  judge  in  ordering 
the  jurors  drawn  was  void,  as  counsel  contend,  then  cer- 
tainly the  statute  (Pen.  Code,  sec.  1069)  is  broad 
enough  to  have  given  the  defendant  good  ground  of 
challenge  to  the  panel.  And  that  was  the  regular  and 
only  way  to  raise  the  objection.  If  it  had  been  made  at 
that  time,  and  sustained,  a  special  venire  could  at  once 
have  been  issued.  Raised  for  the  first  time  after  ver- 
dict, it  comes  too  lat«. 

2.  It  is  objected  that  Judge  Murphy  had  no  authority 
to  act  in  the  cause  on  January  10th,  when  he  received  the 


Jan.  1893.J        People  v.  Ah  Lee  Doom.  177 

defendant's  plea.  It  is  certainly  true  that  the  order  of 
the  governor,  issued  on  January  12th,  oonfened  no  au- 
thority to  act  on  the  10th.  But  Judge  Murphy  may 
have  been,  and  probably  was^  presiding  on  the  10th  by 
invitation  of  Judge  Angellotti.  Such  invitation  would 
have  conferred  the  requisite  authority.  (Const,  art. 
VI.,  sec.  8;  Code  Civ.  Proc,  sec.  71.)  No  question  as 
to  Judge  Murphy's  authority  was  raised  at  the  time  of 
entering  the  plea,  and  it  must  be  presumed  that  he  was 
lawfully  exercising  jurisdiction.  (Code  Civ.  Proc,  sec. 
1963,  subds.  14-16.) 

3.     It  is  claimed  that  the  court  erred  in  denjring  de- 
fendant's application  for  a  postponement  of  the  trial. 

The  evidence  adduced  at  the  trial  showed  that  while 
Shenton  was  driving  slowly  along  the  street  defendant 
approached  him  from  behind  and  fired  several  shots  at 
him.  The  first  shot  missed;  the  second  took  effect,  the 
bullet  striking  Shenton  in  the  back,  inflicting  a  mortal 
wound  and  bringing  him  helpless  to  the  groimd.  A  third 
and  fourth  shot  were  fired  after  Shenton  fell,  but  whether 
directed  at  him  or  not  is  perhaps  not  clear.  It  was,  at 
all  events,  however,  highly  material  to  the  defense  to 
show  what  provocation  led  to  the  shooting.  According 
to  the  testimony  of  the  defendant,  he  had  been  wantonly 
assaulted,  beaten,  and  kicked  by  Shenton  a  few  minutes 
before  the  footing.  According  to  the  dying  declaration 
of  Shenton,  a  quarrel  had  taken  place,  in  which  blows 
had  been  exchanged,  but  the  quarrel  was  provoked  by 
the  abusive,  insulting,  and  aggressive  conduct  of  the 
defendant.  The  only  witness  present  when  this  quarrel 
took  place  was  a  Chinaman  named  Lee  Ching.  The 
affidavit  filed  by  the  defendant  in  support  of  his  motion  for 
a  continuance  showed  that  Lee  Ching  would  testify  to 
the  same  version  of  this  quarrel  and  assault  that  the 
defendant  gave.  It  is  not  denied  that  his  evidence 
would  have  been  material,  but  the  attorney-general 
contends  that  as  it  would  have  been  merely  cumulative 
to  that  of  the  defendant,  the  absence  of  the  witness  was 
not  a  ground  for  a  continuance.     It  is  true  that  a  trial 
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will  not  be  postponed  ordinarily  for  the  purpose  of  ob- 
taining cumulative  evidence,  but  this  rule,  which  is  by 
no  means  absolute,  has  no  application  to  a  case  in  which 
the  only  evidence  at  hand  is  that  of  an  interested  party, 
especially   when   he   is    defendant   under  an   indictment 
for  murder.     The  ruling  of  the  court  against  a  continu- 
ance cannot  be  sustained  on  the  ground  that    the    evi- 
dence was   cumulative.    But   there   was   another  ground 
upon  which  the  ruling  may  have  been  made,  and  which 
is  sufficient  to  sustain  it.     According  to  the  defendant '^ 
affidavit,  Lee  Ching  had   sailed    for  China  on  December 
6th,  promising  to  return  in  September  or  October  fol- 
lowing, and  provided  with    papers    which    secured    him 
the    right    to    return.     But  upon  this  point — ^the  right 
of  Lee  Ching  to  return  and   re-enter   the   United    States 
— ^it  was  clear  that  the  defendant  could    have    no   direct 
knowledge  of  the  facts,  and  lie  neither  stated  the  facts, 
nor  the  sources  or  means  of  his  information.     The  court- 
may  well  have  found  that  there  wtis  no  probability  that 
Lee  Ching    would    ever    return    within    its    jurisdiction. 
No  effort  aj)poared  to  have  boon  made  to  induce  him  to 
remain,    allhough    the     defendant    was    informed    of   his 
intended    de[)arture,    and    knew    that    his    trial    was    im- 
pending, and  no  stops  were  ever  takcTi  to  secure  his  tes- 
timony  by   deposition.      Under    the    circumstances,     the 
court    may    have    been    saii.-licJ    that    his    testimony    wit- 
not  really  desired,   and   that   his   absence   wji.^   used   as   a 
pretext  for  delay.      In  passing  upon  the    motion    for    a 
new  trial  the    court    was   probably   influenced    with     re- 
spect  to   this   matter   and   largely   justified    by    the   fact 
that   Shenton's  dying    declaration    was    directly    opposed 
to  the  defendant's  testimony,  not  only  as  to  the  circuni- 
atances  of  the  shooting,  but  as  to  the   previous  quarrel 
and  assault,   and   that   several   disinterested   witnesses   of 
the  shooting  fully  corroborated  the  dying  statement,  and 
as  clearly  contradicted  the  defendant's  testimony.      The 
fact  that  the    defendant   was   proved   to   have   given   an 
untruthful    account    of    the    shooting    and    the    circum- 
stances   attending    it,    while    the    i\y\v.<z    <leclaration    was 
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corroborated  in  those  particulars  by  a  number  of  disin- 
terested witnesses,  may  have  satisfied  the  judge  that  the 
defendant  had  no  real  desire  to  call  a  difdnterested  wit- 
ness of  the  preceding  quarrel.  At  all  events,  we  cannot 
say  that  the  refusal  of  the  continuance  was,  in  view  of 
all  the  circumstances,  an  abuse  of  discretion. 

4.  Two  jurors  were  challenged  for  actual  bias,  one 
because  he  had  formed  and  expressed  an  opinion  that 
the  defendant  was  guilty, — an  opinion  based  upon  news- 
paper reports  and  common  rumor, — ^the  other,  appar- 
ently because  he  had  a  low  opinion  of  the  value  of 
Chinese  testimony.  In  the  course  of  the  examination 
of  these  jurors  upon  their  voir  dire,  a  number  of  questions 
were  asked  them  by  counsel  for  the  prosecution  and  by  the 
court,  which  were  objected  to  as  leading. 

The  questions  certainly  were  leading,  but  such  a  couiae 
of  examination  is  in  the  discretion  of  the  court,  and  we 
cannot  see  that  it  was  abused  in  this  instance. 

5.  The  information  contained  a  charge  of  prior  con- 
viction of  murder,  and  alleged  that  it  had  not  been  re- 
versed, annulled,  or  set  aside.  It  is  contended  that  this 
was  error,  but  how  it  was  error  is  not  stated,  and  does 
not  occur  to  us.  It  was  an  error  on  the  part  of  the  dis- 
trict attorney  to  allege  that  the  conviction  was  in  force, 
for  it  appeared  by  the  evidence  at  the  trial  that  the 
offense  had  been  pardoned,  but  the  court  committed  no 
error  in  any  ruling  concerning  this  matter.  The  only 
thing  done  by  the  court  was  to  permit  the  prosecution, 
with  the  consent  of  the  defendant,  to  withdraw  that  part  of 
the  charge. 

6.  It  would  not  have  been  error  if  the  court  had  ex- 
cluded evidence  of  the  good  disposition  of  the  defend- 
ant, other  than  evidence  of  his  good  reputation;  but,  as 
matter  of  fact,  the  record  shows  that  the  objection  of  the 
prosecution  to  this  evidence  was  withdrawn,  and  it  was 
thereupon  admitted. 

7.  On  cross-examination  of  the  witnesses  who  testi- 
fied to  the  good  disposition  of  the  defendant,  the  court 
permitted  them  to  be  asked  if  they  had  heard  of  his 
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prior  conviction  of  murder  and  of  his  having  drawn  his 
pistol  on  different  persons.  In  the  cross-examination  uf 
witnesses  testifying  to  reputation  or  character,  such  ques- 
tions are  permissible. 

8.  The  charge  of  the  court  wa3  very  long,  and  a  large 
number  of  special  instructions  were  asked  by  the  de- 
fendanty  many  of  which  were  refused.  It  is  contended 
that  the  court  erred  in  refusing  each  one  of  eleven  dif- 
ferent instructions  asked  by  the  defendant,  and  that 
many  parts  of  the  charge  of  the  court  were  erroneous. 
After  a  careful  examination  of  the  charge  and  the  in- 
structions refused,  I  find  that  the  instructions  refused 
are  all  embraced  in  the  charge,  and  I  find  no  error  in 
the  charge  of  which  the  defendant  can  complain.  If  it 
is  erroneous  at  all,  it  is  in  stating  the  law  more  favorably 
to  the  defendant  on  one  or  two  points  than  he  had  a  right 
to  ask. 

9.  In  addition  to  the  foregoing  points,  counsel  for  de- 
fendant have  called  in  question  the  constitutionality  of 
the  law  taking  away  the  challetige  for  implied  bias,  on 
the  ground  that  the  juror  has  formed  or  expressed  an 
unqualified  opinion  as  to  the  guilt  of  the  accused.  Their 
contention  is,  that  one  of  the  essential  constituents  of  the 
rig}it  of  trial  by  jury  secured  by  the  constitution  is  the 
right  of  a  person  accused  of  a  crime  to  be  tried  by  jurors 
who  have  never  formed  or  expressed  an  unqualified  opin- 
ion of  his  guilt,  whether  founded  on  newspaper  reports 
or  common  rumor,  or  upon  grounds  more  reliable.  After 
carefully  considering  the  ar^ment  of  counsel  and  the 
oases  cited,  I  am  satisfied  that  the  weight  of  authority  is 
against  their  contention,  and  that  there  is  nothing  to 
warrant  us  in  pronouncing  unconstitutional  a  statute 
whioh  has  been  in  unquestioned  operation  nearly  eighteen 
yean. 

The  judgment  and  order  of  the  Superior  Court  are 
affirmed. 

Dh  Haven,  J.,  McFarland,  J.,  Patbbson,  J.,  Harri- 
SON,  J.,  and  Garoutte,  J.,  concurred. 
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[No.   14774.    In  Bank.— JannAzy  U  1888.] 
E.  F.  SPENCE,  Trustee,  Respondent,  v.  JESSUP  W, 
SOOTT  wr  AL.,  Defendants.     H.  L  KOWALSKY, 
Appellant. 

AnsAir— Rkvixw  ov  Judomxnt— Bill  ow  BxcEPUDire-— Stkucxn  o 
Out  Pabts  of  Answkb.— The  qnef  tion  whether  the  trial  court  erred 
in  striking  out  parts  of  an  answer  cannot  be  presented  npon  an  appeal 
from  a  Judgment  without  a  bill  of  exceptions. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

F%nlay9on  A  Finlayson,  H.  L  KawaUky,  and  Wort»  A 
Works,  for  Appellant. 

A.  B.  HotehkUs  and  Houghton,  Silent  A  Campbell,  for 
Respondent. 

The  CouBT. — ^Upon  further  consideration  of  this 
cause,  after  hearing  in  Bank,  we  are  satisfied  with  the 
conclusion  which  was  reached  by  Department  One  in 
its  opinion  filed  September  2,  1892,  and  for  the  reasons 
stated  in  said  opinion,  the  judgment  and  order  appealed 
from  are  affirmed. 

The  following  is  the  opinion  above  referred  to:-^ 

Temple,  C. — This  is  an  appeal  taken  from  a  judg- 
ment of  foreclosure  by  one  of  the  defendants.  There  is 
no  bill  of  exceptions. 

Appellant  filed  an  answer  in  which  he  set  up  various 
defenses.  It  is  claimed  that  the  court  erroneously 
struck  out  certain  portions  of  his  answer,  and  this  is 
the  only  question  which  he  seeks  to  present  on  this  i^ 
peal. 

Manifestly,  the  question  cannot  be  presented  without 
a  bill  of  exceptions.  (Dimick  v.  Campbell,  31  Cal.  238; 
Douglas  v.  Dakin,  46  Cal.  49 ;  Nevada  County  and  Saeror 
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mento  Canal  Co.  v,  Kidd,  43  Cal.  180;  Feely  v.  Shirley, 
43  Cal.  369;  Code  Civ.  Proc,  sees.  670,  950.) 

Indeed,  the  deciBions  upon  this  point  have  been  very 
numerous,  commencing  with  the  first  volume  of  the 
reports.  The  following  are  a  few  of  them:  Gunter  v. 
Geary,  1  Cal.  462;  Griawold  v.  Sharpe,  2  Cal.  17;  Wilson 
V.  Middleion,  2  Cal.  54;  Castro's  Esfrs  v.  ArniesH,  14  CaL 
39;  Dawley  v.  Hovious,  23  Cal.  103;  Harper  v.  Minor,  27 
Cal.  107;  Mendocino  Co.  v.  Morris,  32  Cal.  145;  People  v. 
Empire  G.  &  8.  M.  Co.,  33  Cal.  171;  Pardy  v.  Montgom- 
ery, 77  Cal.  326;  Gihnan  v.  Bootz,  80  CaL  564;  Caruthers 
V.  Eensley,  90  Cal.  559. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Vakclief^  0.,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg^ 
ment  and  order  are  affirmed. 

Habbison,  J.,  Gabguttb,  J.,  Patbbson,  J. 


(N«.  14919.    Department  Two.— Jannary  IS,  1898.] 
PETER  HANLEY,  Appellant,  v.  SIXTEEN  HORSES 
AND  THIRTEEN  HEAD  OP  CATTLE,   Respond- 

XN9. 

TmfPASsnio  Arikal8 — ^Rbpbal  or  Statute.— /The  act  of  the  legit- 
latare  of  March  7,  1878,  ooneeming  animals  trespassing  npon  priTate 
property,  operated  as  a  repeal  of  the  act  of  BVbroary  4,  1874,  relating 
to  the  same  subject 

Id. — ^Pbooekdino  nv  Rkk — ^Kitown  Ownkb. — A  proceeding  in  rem 
against  trespassing  animals,  where  the  owner  is  known  to  the  plain- 
tiff,  cannot  be  maintained,  since  the  passage  of  the  act  of  1878,  in  a 
county  named  in  that  act,  though  such  proceeding  might  hare  been 
maintained  therein  under  the  act  of  1874.  Under  the  act  of  1878, 
a  proceeding  in  rem  could  be  commenced  only  where  the  owner  is  not 
known. 

Statutes — Repeal  bt  Imfuoation — Substitute  fob  Foemeb  Act. — 
Where  it  appears  that  an  act  of  the  legislature  was  intended  by  the 
legislature  to  be,  and  was,  a  substitute  for  a  former  act  upon  the 
same  subject,  the  latter  act  operates  as  a  repeal  of  the  former, 
although  there  be  in  the  latter  aot  no  express  words  repealing  th<tf 
former  act  by  name. 


Jan.  1893.]    Hanlby  v.  Sixteen  Hobses  bto.  188 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Wright  A  Day,  for  Appellant 

B.  F.  Tlhoinas,  for  Respondent 

McFabland,  J. — The  court  below  sustained  the  de- 
murrer to  the  complaint,  and  plaintiff  declining  to  amend, 
judgment,  from  which  defendants  appeal,  was  rendered 
for  plaintiff. 

The  action  is  in  the  nature  of  a  proceeding  in  rem 
against  certain  animals,  under  an  act  of  the  legislature, 
approved  February  4,  1874,  concerning  animals  tres- 
passing upon  private  property,  which  was  made  appli- 
cable to  several  counties,  including  the  county  of  Santa 
Barbara.  Afterwards,  on  March  7,  1878,  another  aot  of 
the  legislature  upon  the  same  subject  was  approved, 
which  was  made  applicable  also  to  several  counties,  in- 
cluding Santa  Barbara,  although  all  the  counties  in  the 
latter  act  was  not  identical  with  those  named  in  the  first 
act.  It  was  held  by  the  court  below  that  the  first 
aot  was  in  conflict  with  the  last  one,  and  that  the  last 
act  really  repealed  the  first;  and  we  think  that  the  court 
was  right  in  so  holding. 

The  two  acts  are  conflicting  in  many  points.  For 
instance,  under  the  flrst  act  a  proceeding  in  rem  might 
be  commenced  against  the  animals,  although  their 
owner  was  known  to  the  plaintiff,  as  was  the  case  in  this 
action;  while  under  the  act  of  1878,  a  proceeding  in  rem 
could  be  commenced  only  in  case  the  owner  was  not 
known.  Moreover,  it  plainly  appears  that  the  act  of 
1878  embraces  the  whole  subject  of  trespassing  animals 
in  the  county  of  Santa  Barbara,  and  was  intended  by 
the  legislature  to  be,  and  waS;  a  substitute  for  the  first- 
named  act.  In  such  case,  the  latter  act  operates  as  a 
repeal  of  the  former,  although  there  be  in  the  latter  act 
no    express    words    repealing    the    former    act    by  name. 
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{Fraser  v.  Alexander,  75  Cal.  147 ;  Treadwell  v.  Supervisors 
of  Yolo  Co.,  62  Cal.  583/  and  cases  there  cited;  Murdoch 
V.  Memphis,  20  Wall.  617.) 

Judgment  affirmed. 

De  Haven,  J.,  and  Patbrson,  J.,  concurred. 


[No.  19098.    Department  One.— January  14,  1893.] 

K  H.  SCHMID,  Appellant,  v.  W.  BUSCH  bt  al., 

Rbspondentb. 

MsoBAin&B  Lien — Oontbaot  Payable  nr  LAin>— Ajdmissioitb  of 
Flbadinos — Nonsuit. — In  an  action  to  foreclose  a  laborer's  lien  for 
$163,  where  the  complaint  alleged  that  the  owner  of  the  land  entered 
Into  a  contract  with  a  contractor  to  repair  a  building  thereon,  and 
Hmt  at  the  date  of  the  completion  of  the  work  under  the  contract 
there  remained  due  the  contractor  from  the  owner  a  sum  of  monaj 
mere  than  sufficient  to  pay  the  amount  due  the  plaintiff  for  work 
done  by  him  for  the  contractor  in  repairing  the  building,  and  the 
plaintiff  proved  the  labor  performed  by  him,  and  the  amount  and 
value  thereof  as  averred,  and  the  answer  of  the  owner  set  up  a  written 
contract  substantially  the  same  as  that  alleged  in  the  complaint* 
except  that  it  provided  that  the  work  was  to  be  paid  for  by  a  con- 
veymnce  of  land,  and  alleged  that  the  contractor  agreed  that  the  land 
sheuld  not  be  conveyed  to  him  until  he  paid  the  owner  twenty-five 
dollars  borrowed  money,  but  admitted  that  the  value  of  the  work  to 
be  performed  by  the  contractor  was  four  hundred  dollarsy  and  that 
that  sum,  less  the  twenty-five  dollars,  had  not  been  paid,  by  a  trans- 
fer of  the  land,  or  otherwise,  the  plaintiff  is  entitled  to  rely  upon  the 
admission  of  the  answer;  and  a  denial  in  the  answer  that  any  sum 
was  due  the  contractor  upon  the  completion  of  the  work,  pursuant  to 
ttc  contract  or  otherwise,  must  be  treated  as  a  denial  only  that  any 
■on  was  due  under  the  contract;  and  the  faihire  of  the  plaintiff  to 
offer  evidence  as  to  the  terms  of  the  contract  between  the  owner  and 
contractor,  or  that  there  was  any  contract  between  them,  does  not 
entitle  the  owner  to  a  nonsuit 

Id. — ^Ljen  under  Contbaot  Payable  Othebwise  than  in  Monet. — ^A 
laborer  is  entitled,  under  sections  1183,  1184,  and  1201  of  the  Oode 
of  Civil  Procedure,  to  foreclose  a  lien  for  work  done  for  the  con- 
tractor, although  the  contract  price  is  less  than  one  thousand  dollars, 
and  is  made  payable  in  something  other  than  money,  where  it  has  not 
in  fact  been  paid  when  the  claim  of  lien  is  filed  and  the  action  com- 
menced. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  Coimty, 
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The  faetB  are  stated  in  the  opinion. 

John  R.  Aitken,  and  A.  D.  Jordan,  for  Appellant. 

L.  L.  Boone,  and  (7.  F.  Humes,  for  Respondents. 

BsLCHSB^  C. — ^This  is  an  action  to  recover  from  the 
defendant  Busch  the  value  of  certain  work  and  labor, 
and  to  foreclose  a  laborer's  lien  for  the  same  upon  the 
property  of  defendant  Boone. 

It  is  alleged  in  the  complaint  that  at  all  tibe  times 
named  therein  the  defendant  Boone  was  the  owner  and 
reputed  owner  of  a  described  lui  of  land  in  the  city  of 
San  Diego,  with  a  frame  dwelling-house  thereon;  that 
on  a  day  named,  he  entered  into  a  contract  with  the  de- 
fendant Busch,  under  and  by  which  Busch  was  to  fur- 
nish certain  work,  labor,  and  material  to  be  used  in  the 
repair  of  the  said  dwelling-house;  that  the  contract  was 
for  less  than  one  thousand  dollars,  to  wit,  about  eight 
hundred  dollars,  and  was  never  recorded  in  the  office  of 
the  recorder  of  San  Diego  County;  that  Busch  com- 
menced the  work  of  repairing  the  said  hoiise  about  the 
1st  of  May,  1891,  and  fully  completed  the  same,  under 
and  according  to  the  terms  of  his  contract,  on  the  sixth 
day  of  July,  1891,  and  "that  there  remains  due  and  un- 
paid from  said  defendant  B.  F.  Boone  to  said  defendant 
W.  Busch  upon  and  for  the  repair  of  said  dwelling-house, 
under  said  contract,  the  sum  of  not  less  than  two  hun- 
dred dollars,  which  said  sum  became  due  and  payable 
on  the  sixth  day  of  July,  1891'';  that  under  a  contract 
with  Busch,  plaintiff  agreed  to  do  and  perform  work  and 
labor  for  him  in  repairing  the  said  house,  and  under 
and  pursuant  to  the  contract,  he  did  perform  such  work 
and  labor  for  forty  aod  one  half  days;  that  Busch  agreed 
to  pay  plaintiff  the  reasonable  yalue  of  his  services  on 
demand,  as  soon  as  the  said  repairs  were  complete,  and 
that  the  reasonable  value  thereof  was  $6  per  day,  and 
the  total  value  $202.50;  that  plaintiff  had  often  de- 
manded payment  of  the  amount  due  him,  but  had  re- 
ceived only  $39.60,  leaving  still  due  him  and  unpaid  on 
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account  of  his  work  and  labor,  after  deducting  all  just 
credits  and  offsets,  the  sum  of  $163. 

The  complaint  then  sets  out  the  execution  and  filing  for 
record  by  the  plaintiff  of  a  proper  claim  of  lien  upon  the 
house  and  lot  of  defendant  Boone. 

Busch  failed  to  answer,  and  his  default  was  entered. 
Boone  answered  and  set  up  a  written  contract  made  be- 
tween himself  and  Busch,  whereby  the  latter  agreed  to 
do  certain  work  in  repairing  his  house,  and  in  consid- 
eration of  said  work  he  agreed  to  convey  to  Busch  cer- 
tain  lands  situate  in  the  county  of  San  Diego.  He  then 
denied  that  all  the  work  and  materials  were  of  the  value 
of  eight  hundred  dollars,  or  of  any  greater  value  than 
four  hundred  dollars,  and  alleged  that  all  the  work  and 
labor  done  and  all  the  materials  furnished  by  Busch  in 
and  upon  said  house,  during  the  period  covered  by 
plaintiff's  complaint,  were  done  and  furnished  under 
the  contract  above  set  out;  denied  that  any  sum  was 
due  from  him  to  Busch  on  the  sixth  day  of  July,  1891, 
or  at  any  other  time,  or  at  all,  pursuant  to  said  contract, 
or  otherwise;  alleged  that  on  the  nineteenth  day  of  June, 
1891,  he  loaned  to  Busch  the  sum  of  twenty-five  dollars, 
and  that  Busch  then  made  a  written  agreement,  which 
was  attached  to  the  contract  before  set  out,  and  by  which 
he  agreed  to  repay  the  sum  loaned,  with  interest  at  the 
rate  of  one  per  cent  per  month,  and  also  agreed  that  the 
lands  described  in  the  attached  contract  might  be  held 
by  Boone  as  security  for  said  sum,  and  the  latter  should 
be  under  no  obligation  to  convey  the  same  until  said  sum 
should  be  paid ;  and  further,  that  the  said  sum  had  not  been 
paid,  nor  any  part  thereof. 

At  the  trial  the  plaintiff  proved  that  he  performed 
labor  on  the  house  of  Boone  under  a  contract  with 
Busch,  and  the  amount  and  value  thereof  as  stated  in 
his  complaint,  but  he  offered  no  evidence  as  to  the  terms 
of  the  contract  between  the  owner  and  contractor,  or 
that  there  was  any  contract  between  them.  He  then 
rested  his  case,  and  the  defendant  moved  for  a  nonsuit, 
on  the  ground  "that  there  has  been  no  evidence  to  show. 
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or  tending  to  show,  that  there  ever  was,  at  any  time, 
either  at  the  time  alleged  in  the  complaint  or  any  other 
time,  anything  due  under  any  contract,  or  otherwise, 
from  the  owner  of  this  building  to  the  contractor 
Busch." 

The  court  took  the  motion  under  advisement  for  a 
time,  and  subsequently  granted  it,  and  from  the  judgment 
thereupon  entered,  the  plaintiff  appeals. 

In  support  of  the  judgment,  it  is  claimed  by  respond- 
ent, that  to  entitle  the  plaintiff  to  the  relief  demanded, 
it  was  necessary  for  him  to  prove  that  a  contract,  sub- 
stantially the  same  as  that  stated  in  the  complaint,  was 
entered  into  between  the  owner  and  contractor,  and  that 
a  sum  of  money  remained  due  thereunder  from  the  for 
mer  to  the  latter  sufficient  to  meet  the  plaintiff's  demand; 
and  that  no  such  proof  having  been  made,  the  nonsuit 
was  properly  granted. 

The  answer  does  not  deny  that  a  valid  contract  was 
entered  between  the  parties  for  the  work  in  ques- 
tion, buty  on  the  contrary,  it  sets  up  a  written  contract, 
which  is  not  materially  different  from  the  one  stated 
in  the  complaint,  except  that  the  work  was  to  be  paid 
for  by  conveyance  of  land.  The  answer  also,  in  effect, 
admitted  that  the  value  of  the  work  to  be  performed  was 
four  himdred  dollars,  and  that  that  sum,  less  twenty-five 
dollars,  had  not  been  paid,  by  a  transfer  of  the  land,  or 
otherwise.  The  denial,  therefore,  ''that  any  sum  was 
due  from  him  to  said  Busch  on  the  sixth  day  of  July. 
1891,  or  at  any  other  time,  or  at  all,  pursuant  to  said 
contract  or  otherwise,"  must  be  treated  as  a  denial  only 
that  any  sum  of  money  was  due  under  the  contract. 
Under  these  circumstances,  we  think  the  plaintiff  could 
rest  upon  the  contract  set  up  and  the  admissions  made  by 
the  defendant,  and  if,  imder  them,  he  was  entitled  to  any 
relief,  then  the  court  erred  in  granting  the  nonsuit. 

It  is  further  claimed  by  respondent  that  the  plaintiff 
bad  no  lien,  and  was  not  entitled  to  any  relief,  as  against 
liim,  because  the  contract  price  of  the  work  to  be  dono 
'»v  the  contractor   was    less    than    one    thousand  doUai-s, 
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and  waa  payable  in  property  other  than  money;  and 
this  seems  to  have  been  the  view  taken  by  the  court 
below. 

Section  1188  of  the  CSode  of  Civil  Procedure  provides 
that  "all  persons  and  laborers  of  every  class,  performing 
labor  upon  or  furnishing  materials  to  be  used  in"  the 
construction,  alteration,  or  repair  of  any  building,  "shall 
have  a  lien  upon  the  property  upon  which  they  have  be- 
stowed labor  or  furnished  materials,  for  the  value  of  such 
labor  done  and  materials  furnished."  Section  1184  pro- 
vides that  "as  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  be  payable  in  money." 
And  section  1201  provides  that  "it  shall  not  be  competent 
for  the  owner  and  contractor,  or  either  of  them,  by  any 
term  of  their  contract,  or  otherwise,  to  waive,  affect,  or 
impair  the  claims  and  liens  of  other  persons,  whether 
with  or  without  notice,  except  by  their  written  consent, 
and  any  term  of  the  contract  to  that  effect  shall  be  null 
and  void." 

Respondent  contends  that  sections  1183  and  1184, 
above  dted,  relate  only  to  cases  where  the  contract  price 
exceeds  one  thousand  dollars,  and  hence  that  they  do 
not  in  any  way  sustain  and  justify  the  claim  of  appel- 
lant. And  in  support  of  this  position  Sidlinger  v.  Ker- 
kow,  82  Cal.  42,  and  Kerckhoff-Cuzner  M.  &  L.  Co.  v. 
Cumming$,  86  Cal.  22,  are  dted. 

After  carefully  reading  the  opinions  in  the  cases  re- 
ferred to,  we  failed  to  see  how  they  can  be  said  to  sustain 
respondent's  contention.  It  is  true  that  the  sections 
named  were  commented  upon  and  construed  with  refer- 
ence to  the  questions  there  involved,  but  those  questions 
were  entirely  different  from  the  one  presented  here. 

Contractors'  and  laborers'  liens  have  many  times  been 
foreclosed  when  the  contract  price  was  less  than  one 
thousand  dollars,  and  in  such  a  case,  under  the  sections 
of  the  code  above  cited,  the  laborer,  in  our  opinion,  may 
enforce  a  lien,  notwithstanding  the  contract  price  was 
to  be  paid  in  something  other  than  money,  it  not  hav- 
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ing  been  in  fact  paid  when  the  claim  of  lien  was  filed  and 
the  action  commenced. 

It  follows  that  the  nonsuit  was  improperly  granted, 
and  that  the  judgment  should  be  reyexsed,  and  the  cause 
remanded  for  a  new  trial. 

Vanc  :.iep,  J.,  and  Pootb,  0.,  ooneurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new 
triaL 

Hahrisok,  J.,  Patbbson,  J.,  Gaboutti^  J. 

Hearing  in  Bank  denied. 


[No.  14278.    Department  One.— Jannaiy  14,  1808.] 

KATARYNA    STROZYNSKI,    Appellant,   v.   BOUS- 

LAUS  STROZYNSKI,  Respgndbnt. 

AFFBAXr— Review  of  Dibcbetion — ^Divobce — Judgmeht  I>inraRO  Oox- 
MUinrr  Pbopebtt — Erbob  not  AicouNTma  to  Abuse  of  Disobb- 
TION. — Although,  ordinarily,  the  exercise  of  the  discretionary  power 
of  the  trial  court  will  not  be  revised  by  the  appellate  court  except 
opon  the  ground  that  such  power  has  been  abused,  yet  upon  an  appeal 
from  a  judgment  dividing  community  property,  in  an  action  for  a 
divorce  upon  the  ground  of  adultery  or  extreme  cruelty,  section  148 
of  the  Civil  Code  provides  a  different  rule,  and  subjecta  the  exerdse 
of  the  discretion  of  the  trial  court  in  dividing  the  community  property 
to  revision  upon  appeal  for  any  apparent  degree  of  error,  though  not 
amounting  to  an  abuse  of  discretion. 

Id. — ^BxTBEicE  Cbueltt — AwABD  OF  CoMMxmiTT  Pbopebtt  to  Wife. 
— ^In  an  action  by  a  wife  against  her  husband  for  a  divorce  upon  the 
ground  of  extreme  cruelty,  a  Judgment  granting  a  divorce  to  the 
wife,  and  dividing  the  community  property  equally  between  tiie 
■ponaea,  should  be  modified  upon  appeal  by  awarding  all  the  com- 
munity property  to  the  wife,  where  it  appears  that  the  husband  is 
earning  forty  to  sixty  dollars  a  month,  while  the  wife  and  a  minor 
daughter  awarded  to  her  are  left  to  earn  their  own  anpport,  and  the 
entire  community  property  consists  of  a  house  and  lot,  worth  but 
about  two  thousand  dollars,  together  with  the  household  and  kitchen 
famitnre. 

Id. — ^Pbxsumftion  upon  Appeal — Sepabatb  Pbofebtt — Fnn>iiiOB. — 
.  Where  the  record  is  silent  as  to  separate  property,  it  cannot  be  pre- 
sumed upon  appeal  that  either  party  has  any  separate  property,  and 
it  must  be  presumed  that  the  court  found  all  the  matsrial  facts  not 
admitted  by  the  pleadings. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 

A.  Morgenthal,  for  Appellant. 

W.  H.  BarrowM,  and  WilUam  C.  Flint,  for  Respondent. 

Vakcuef^  C. — ^Action  for  a  divorce  on  the  ground  of 
extreme  cruelty.  A  divorce  was  granted  on  that  ground, 
and  one  half  of  the  community  property  (undivided) 
was  awarded  to  the  plaintiff,  and  the  other  half  to  the 
defendant.  The  plaintiff  brings  this  appeal  from  that 
part  of  the  decree  awarding  one  half  of  the  property  to 
the  defendant. 

The  appeal  comes  here  upon  the  judgment  roll,  from 
which  it  appears  that  the  parties  were  married  in  Ger- 
many, February,  1873,  and  have  one  child,  a  daughter, 
aged  fifteen  years  at  the  time  the  action  was  commenced 
(September,  1889),  the  custody  and  care  of  whom  was 
given  to  the  plaintiff;  that  the  community  property  con- 
sisted of  a  lot  57x105  feet  at  corner  of  Twenty-first  and 
Sanchez  streets,  San  Francisco,  and  a  dwelling-house 
thereon,  the  value  of  the  lot  and  house  being  about  two 
thousand  dollars,  and  the  household  and  kitchen  furni- 
ture in  the  dwelling-house,  the  value  of  which  does  not 
appear;  that  the  defendant  is  a  shoemaker,  whose  aver- 
age earnings  are  alleged  in  the  complaint  to  be  sixty 
dollars  per  month,  but  denied  in  the  answer  to  exceed 
forty  dollars  per  month,  and  no  finding  upon  this  issue. 
The  finding  as  to  the  alleged  extreme  cruelty  is  in  the 
following  language:  "The  defendant  has  treated  her 
with  extreme  cruelty,  has  been  guilty  of  extreme  cruelty 
to  her,  has  beaten  her  and  called  her  vile  names  within 
the  year  past"  The  defendant  was  adjudged  to  pay 
plaintiff's  costs,  taxed  at  $66.90,  and  $50  for  her  attor- 
ney's fees,  both  to  be  paid  "to  Benjamin  Healy,  plain- 
tiff's counsel  herein,  at  his  office/'  for  whom  the  present 
attorney  for  appellant  waa  afterwards  substituted. 
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It  must  be  piesomed  that  the  foregoing  statement 
comprises  all  the  facts  upon  which  the  judgment  of  the 
trial  court  was  based,  and  upon  these  facts  the  question 
to  be  decided  is  not  merely  whether  that  court  abused 
its  discretionary  power  in  dividing  the  community  prop- 
erty,  but  also  whether  it  erred  in  the  exercise  of  such 
power.  Ordinarily,  the  exercise  of  the  discretionary 
power  of  the  trial  court  will  not  be  revised  by  the  ap- 
pellate court  except  on  the  ground  that  such  power  has 
been  abused;  but  on  appeals  from  judgments  divid- 
ing community  property  in  cases  of  divorce  on  the 
ground  of  adultery  or  extreme  cruelty,  the  Civil  Code 
has  provided  a  different  rule.  Section  146  of  that  code 
provides:  ''1.  If  the  decree  be  rendered  on  the  ground 
of  adultery  or  extreme  cruelty,  the  community  property 
shall  be  assigned  to  the  respective  parties  in  such  pro- 
portions as  the  court,  from  all  the  facts  of  the  case  and 
the  condition  of  the  parties,  may  deem  just.  2.  If  the 
decree  be  rendered  on  any  other  ground  than  that  of 
adultery  or  extreme  cruelty,  the  community  property 
shall  be  equally  divided  between  the  parties." 

Section  148  provides  that  "the  disposition  of  the 
community  property,  «...  as  above  provided,  is  sub* 
ject  to  revision  on  appeal  in  all  particulars,  including 
thoee  which  are  stated  to  be  in  the  discretion  of  the 
couri" 

By  this  section  the  legislature  must  have  intended  to 
subject  the  exercise  of  the  discretion  of  the  trial  court, 
in  dividing  the  community  property,  to  revision  on  ap- 
peal from  any  apparent  degree  of  error,  though  not 
amounting  to  an  abuse  of  discretion;  otherwise  the  sec- 
tion effected  no  change  in  nor  added  anything  to  the 
theretofore  well-settled  rule  that  the  appellate  court  will 
not  undertake  to  revise  the  exercise  of  discretionary  power, 
except  it  appear  that  such  power  has  been  abused.  And 
this  construction  of  the  section  has  been  practically,  if  not 
expressly,  adopted  by  this  court. 

The  case  of  Eslinger  v.  Eslinger,  47  Cal.  62,  was  very 
similar  to  this  case.     In  that  case  a  divorce  was  granted 
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the  wife  on  the  ground  of  extreme  cruelty,  by  beating 
her.  The  trial  court  divided  the  community  property 
equally  between  them.  Upon  appeal  by  the  wife,  this 
court  awarded  here  three  fourths  of  the  property,  and  di- 
rected the  trial  court  to  modify  the  judgment  to  that  effect. 
The  appeal  seems  to  have  been  taken  on  the  judgment 
roll,  as  it  appears  that  the  evidence  was  not  before  the 
appellate  court.  The  court  cited  section  148  of  the  Civil 
Code,  and  apparently  rested  its  authority  to  revise  the 
judgment  upon  it 

In  Brown  v.  Brown,  60  Cal.  579,  a  divorce  was  granted 
the  wife  on  the  ground  of  extreme  cruelty.  The  trial 
court  awarded  her  one  half  of  the  commvmity  property. 
On  appeal,  this  court  modified  the  judgment  in  this  re- 
spect by  awarding  her  three  fourths.  Here,  again,  this 
court  expressly  based  its  power  to  revise  the  judgment  upon 
section  148  of  the  Civil  Code. 

An  act  of  1857  relating  to  husband  and  wife  provided 
that  when  a  '^decree  of  divorce  is  rendered  on  the 
ground  of  adultery  or  extreme  cruelty,  the  party  found 
guilty  thereof  shall  only  be  entitled  to  such  portion  of  the 
common  property  as  the  court  granting  the  decree  may, 
in  its  discretion,  from  the  facts  of  the  case,  deem  just  and 
allow,  and  such  allowance  shall  be  subject  to  revision  on 
appeal  in  all  respects,  including  the  exercise  of  discretion  by 
the  court  below."     (Stats.  1857,  p.  199.) 

Under  this  statute  the  case  of  Eidenmuller  v.  Eidenr 
muller,  37  Cal.  364,  was  decided.  The  plaintiff  (wife) 
was  granted  a  divorce  on  the  ground  of  extreme  cruelty, 
though  it  was  said  the  conduct  of  the  plaintiff  was 
not  free  from  fault  The  custody  of  the  three  younger 
children  was  given  to  the  wife,  and  the  two  elder  to  the 
husband.  The  defendant,  being  a  physician,  had  an 
income  of  about  eighteen  hundred  dollars  per  annum. 
The  common  property  consisted  of  a  house,  lot,  and 
household  furniture  worth  about  $4,500,  and  a  horse 
and  buggy  worth  $450.  The  lower  court  awarded 
to  the  plaintiff  all  the  property,  except  the  horse  and 
buggy,  which  was  given  to  defendant,  and  ordered  the 
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defendant  to  pay  her  counsel  fees,  and  seventy-five  dol- 
lars per  month  for  support.  On  appeal  by  defendant, 
the  appellate  court  said:  "We  cannot  say  that  there  was 
any  abuse  or  even  improper  exercise  of  discretion  in 
the  disposition  of  the  common  property";  thus  distin- 
guishing an  abu8e  from  an  improper  exercise  of  discre- 
tion. But  as  to  the  alimony,  the  court  said:  "We  are 
of  the  opinion  that  the  monthly  allowance  of  seventy- 
five  dollars  was  too  great  a  portion  of  his  earnings/'  and 
reduced  it  to  fifty  dollars  per  month,  apparently  on  the 
ground  that  the  allowance,  on  the  facts  appearing,  was 
an  improper  exercise  of  discretion, — a  mere  error  of 
judgment  as  to  the  conclusion  of  fact, — ^and  not  an  abuse  of 
discretion.  The  result  was,  that  the  plaintiff  was  awarded 
ten  elevenths  of  the  common  property,  and  one  third  of 
defendant's  income,  on  a  state  of  facts  very  similar  to 
the  facts  in  the  case  at  bar,  in  which,  I  think,  the  trial 
court  should  have  awarded  to  the  plaintiff  all  the  com- 
munity property,  namely,  the  lot  and  dwelling-house, 
and  the  household  furniture.  The  house  and  lot  con- 
stitute but  an  humble  home  for  the  plaintiff  and  her 
minor  daughter,  and  it  cannot  be  presumed  that  the 
household  furniture  was  more  than  was  necessary  for 
their  use.  Allowing  them  all  these,  they  are  still  left, 
so  far  as  appears,  to  earn  their  support;  and  as  before 
stated,  the  case  must  be  decided  on  the  facts  appearing 
from  the  judgment  roll;  and  it  cannot  be  presumed  that 
either  party  had  separate  property.  Indeed,  it  must  be 
presumed  that  the  court  found  all  the  material  facts  not 
admitted  by  the  pleadings. 

The  case  of  Bavo  v.  Bovo,  63  Cal.  77,  is  not  in  point 
for  the  respondent  The  reporter's  head^ote  is  mis- 
leading. 

I  think  the  cause  should  be  reversed,  with  directions 
to  the  lower  court  to  modify  that  part  of  the  judgment 
relating  to  the  division  of  the  community  property,  by 
awarding  to  the  plaintiff  all  the  community  property, 
real  and  personal,  described  in  plaintiff's  complaint 
XOYII  Gal.— 13 
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Haykbs,  C.y  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion^  the 
cause  is  remanded,  with  instructions  to  the  court  below 
to  modify  that  part  of  the  judgment  relating  to  the  di- 
vision of  the  community  property  by  awarding  to  the 
plaintiflF  all  the  community  property,  real  and  personal, 
described  in  the  plaintiff's  complaint,  and  as  so  modified 
the  judgment  will  stand  affirmed. 

Paterson,  J.,  Garouttb,  J.,  Habribok,  J. 
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THE  PEOPLE,  Respondent,  v.  CHAKLES  D.  DAVIS, 
Appellant. 

OsnaiTAL  Law — ^Labcent — Evidsncb — Ownbbship  or  Btoexet  Fbop- 
BBTT — ^Possession. — Proof  that  property  wbich  a  defendant  la 
charged  with  stealing  was  in  the  possession  of  the  proMcatrlx  at  the 
time  of  the  talcing  is  sufficient  e^dence  of  the  ownenhip  by  her. 

3b. — Information — ^Taking  against  Will  of  Owner. — ^It  la  not 
necessary  to  allege,  in  an  indictment  or  information  for  larceny,  tiiat 
the  property  was  taken  against  the  will  of  the  owner.  Oonsent  of 
the  owner  to  the  taking  is  matter  simply  of  defense,  and  the  aboenoe 
of  it  does  not  enter  into  a  primm  facie  caM^  and  need  not  be  avecnd 
or  proved  by  the  proaecntion. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  Ck>untyy  and  from  an  order  denying  a  new 
triaL 


The  facts  are  stated  in  the  opinion  of  the  oourL 
W.  W.  Holcomb,  for  Appellant 
Attamey-Oeneral  W.  H.  H.  Hart,  for  Respondent 

Garouttb,  J. — Appellant  was  convicted  of  grand  lar- 
ceny, and  appeals  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial. 

Upon  a  careful  examination  of  the  instructions  of  the 
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court  given  to  the  jury^  we  have  no  fault  to  find  with 
them. 

It  is  insisted  that  the  evidence  is  insufficient  to  sup- 
port the  verdict. 

Davis  was  charged  with  stealing  a  pocket-book  and 
one  five-dollar  gold  piece,  all  of  said  property  being  of 
the  value  of  six  dollars;  and  it  was  further  charged  to 
be  the  property  of  Jane  Doe,  and  taken  from  her  per- 
son. Doe  was  not  present  at  the  trial,  neither  was  her 
testimony  before  the  jury  in  any  form.  It  is  now 
claimed  that  no  evidence  was  introduced  showing  that 
the  property  alleged  to  have  been  stolen  was  her  prop- 
erty,  or  that  it  was  taken  against  her  will.  The  evi- 
dence of  eye-witnesses  showed  that  the  pocket-boojt  «»iis 
taken  from  the  woman  by  appellant  while  she  was  standing- 
ing  up  in  a  crowded  street-car,  and  the  manner  of  the 
taking  strongly  indicates  the  act  of  a  professional  pick- 
pocket. The  fact  that  the  property  was  in  the  possession 
of  Jane  Doe  at  the  time  of  the  taking  is  sufficieat  «n- 
dence  of  the  ownership  by  her.  It  was  said  in  Peoph  v. 
NeUon,  56  Cal.  82 :  "The  money  was  in  the  possession  of 
Ah  Chung,  and  was  taken  from  his  person  by  the  de- 
fendants. Therefore  it  was  presumptively  his  property, 
and  that  was  sufficient  proof  of  ownership." 

Under  the  Penal  Code  of  this  state,  it  is  not  necessary 
to  allege  in  the  indictment  or  information  that  the  prop- 
erty was  taken  against  the  will  of  the  owner.  There  is 
nothing  found  in  the  definition  of  larceny  to  that  effect. 
Bishop  on  Criminal  Procedure,  sec.  752  a,  says:  "But 
such  consent  is,  at  the  common  law,  matter  simply  of  de- 
fense, and  the  absence  of  it  does  not  enter  into  a  prima 
facie  case.  Hence  non-consent  is  not  averred  in  the  in- 
dictment, and  it  need  not  be  proved." 

In  the  state  of  Texas,  non-consent  is  made  by  statute 
a  material  element  in  the  definition  of  larceny,  yet  in 
that  state  the  courts  hold  that  such  fact  may  be  proven 
by  circumstantial  evidence,  and  there  can  be  no  ques- 
tion but  that  in  many  cases  the  mere  act  of  taking  is  of 
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3uch  character  that  non-consent  would  follow  as  an  irre- 
sistible conclusion. 

The  affidavits  offered  of  newly  discovered  evidence  are 
wholly  insufficient  to  justify  the  granting  of  the  motion 
for  a  new  trial. 

Let  the  judgment  and  order  be  affirmed. 

Patsbson,  J.f  and  Habbisok,  J.,  ooncorred. 
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JDw  THE  Matter  of  the  Estate  of  LUIS  ANTONIO 

ARGUELLO,  Deceased. 

llBTATnP  or  Dbokaskd  Persons — Deposit  of  Funds  st  ADicnmna* 
TOB  IF  HIS  Own  Naice. — Liability  for  Loss — Good  Faith. — ^Ab 
a'mPnl^Ytrator  who  deposits  funds  of  che  estate  in  a  bank  In  his  owa 
nMie,  without  any  designation  or  indication  of  his  representative 
capacity!  is  personally  liable  for  the  loss  of  the  deposit,  resulting 
from  a  failure  off  the  bank,  although  he  had  no  other  funds  or  account 
with  the  bank,  and  made  the  deposit  therein  for  the  express  purpose 
of  keeping  it  separate  from  his  individual  funds,  and  the  bank  was 
of  good  credit  and  standing,  and  was  believed  by  him  to  be  solTeat 
and  safe.  In  such  case  the  good  faith  or  intention  of  the  adadnls- 
trator  in  making  the  deposit  in  his  own  name  is  in  no  way  iuTelved. 

Id.— OONSTBUOTION  OF  CODE — WlLLFUL  AND  UnnECESSABT  MINOUNO 

OF  Trust  Pbopertt. — ^The  liability  of  the  administrator  is  sudi  a 
ease  is  not  limited  nor  changed  by  section  2236  of  the  Ofvil  Code, 
which  provides  that  "a  trustee  who  willfully  and  unnecessarily 
mingles  the  trust  property  with  his  own,  so  as  to  constitute  himself 
in  appearance  its  absolute  owner,  is  liable  for  its  safety  in  all 
events" ;  but  that  section  is  in  accord  with  the  general  role,  and  In 
effect  declares  it 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  requiring  an  administrator  to  pay  to  credi* 
tors  of  the  estate  certain  sums  of  money. 

The  facts  are  stated  in  the  opinion. 

Hwfuaker,  Britt  &  Ooodrich,  for  Appellant 

An  administrator  is  only  required  to  act  in  good  faith, 
and  exercise  such  skilly  prudence,  and  diligence  as  men 
ordinarily  bestow  upon   their  own   aflFairs.      (Estate    of 
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Taylor,  52  Cal.  477;  7  Am.  &  Eng.  Ency.  of  Law,  346- 
347.)  Where  it  is  established  that  the  administrator 
has  acted  in  good  faith,  he  will  not  be  charged  with  loss, 
except  upon  proof  of  his  neglect  of  duty.  {Calhoun* % 
Estate,  6  Watts,  185;  HobU  v.  Jones,  35  Tex.  692;  Stong 
V.  Wilkson,  14  Mo.  116;  Adm'rs  of  Voorhees  v.  Stoothoff, 
11  N.  J.  L.  145;  People  ex  rel  Nash  v.  Faulkner,  107  N.  Y. 
477;  Carpenter  v.  Carpenter,  12  R.  I.  544;  34  Am.  Rep. 
716.)  Whatever  the  rule  is  elsewhere,  in  this  state 
the  administrator  is  only  liable  for  a  loss  of  funds  be- 
longing to  the  estate,  deposited  by  him  in  bank  in  good 
faith,  caused  by  the  insolvency  of  the  bank,  when  he 
has  willfully  mingled  the  trust  property  with  his  own  so 
as  to  constitute  himself  in  appearance  its  owner.  (Civ. 
Code,  sea  2236.) 

Hendriek  &  Yownkin,  for  Respondent 

An  administrator  who  deposits  money  belon^ng  to 
ihe  estate  in  a  bank  in  his  individual  name,  and  not  in 
his  representative  capacity,  is  liable  for  any  loss  that 
may  afterwards  occur  by  reason  of  the  insolvency  of  the 
bank.  (Civ.  Code,  sec.  2236,  and  note;  Naltner  v.  Dolan, 
108  Ind.  500;  58  Am.  Rep.  61;  Williams  v.  Williams,  55 
Wis.  300;  42  Am.  Rep.  708;  School  Dist  v.  First  Nat 
Bank,  102  Mass.  174;  Commonwealth  v.  McAlister,  28  Pa. 
St  480;  In  re  Petition  of  Stafford,  11  Barb.  353;  Wren  v. 
Kister,  11  Ves.  Jr.  377;  Summers  v.  Reynolds,  95  N.  0. 
404;  8  Wait's  Actions  and  Defenses,  245.)  In  case  it 
becomes  the  duty  of  an  agent  or  trustee  to  deposit 
money  belonging  to  his  principal  in  a  bank,  he  can 
escape  the  risk  only  by  making  the  deposit  in  his  prin- 
cipal's name,  or  by  distinguishing  it  on  the  books  of  the 
bank,  so  as  to  indicate  in  some  way  that  it  is  his  prin- 
cipal's money.  If  he  deposits  in  his  own  name,  he  will 
not,  in  case  of  loss,  be  permitted  to  throw  the  loss  on  his 
principal.  (Mecham  on  Agency,  529;  Story  on  Agency, 
par^.  200,  208,  218;  Beach  on  Receivers,  sees.  310,  311  j 
1  f^erry  on  Tnists,  sec.  463 ;  Mason  v.  Whitthome,  2  Cold. 
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242;  Murfree  on  Official  Bonds,  453;  Corya  v.  Corya,  119 
In<L  593;  Naltner  v.  Dolan,  108  Ind.  500;  58  Am.  Rep. 
61;  Fletcher  v.  Sharpe,  108  Ind.  276;  State  v.  OreensdaU, 
106  Ind.  364;  55  Am.  Hep.  753.)  The  fact  that  none 
but  money  belonging  to  the  principal  was  deposited  in 
the  account  in  which  the  fund  in  question  was  placed 
does  not  alter  the  case.  The  controlling  consideration 
is,  that  it  was  deposited  to  the  credit  of  the  agent  without 
anything  to  designate  or  preserve  its  trust  character. 
(Nalter  v.  Dolan,  108  Ind.  500;  58  Am.  Rep.  61;  Merket 
V.  Smith,  33  Ean.  66;  McAUster  v.  CommonweaUh,  30 
Pa.  St.  536;  MorriB  v.  WaUaoe,  3  Pa.  St.  319;  45  Am.  Dea 
642;  Jackson  v.  Bank  etc.,  10  Pa.  St.  61;  Vtica  Ina.  Co. 
V.  Lynch,  11  Paige,  520;  Bartlett  v.  Hamilton,  46  Me.  435; 
State  V.  Greensdale,  106  Ind.  364;  Gilbert  v.  Wekch,  76 
Ind.  557.)  Where  an  administrator  places  money  of 
the  estate  in  bank,  so  as  to  draw  interest,  it  is  a  loan, 
and  not  a  deposit,  and  the  administrator  is  chargeable 
with  the  same,  if  the  bank  fails.  (Baer'a  Appeal,  4  Law. 
Rep.  Ann.  (Pa.)  609;  Estate  of  Jean  Lacoete,  Myrick'a 
Prob.  67.) 

Belcher,  C. — ^This  is  an  appeal  by  the  administrator 
of  the  estate  of  the  decedent  from  an  order  of  the  superior 
court  of  San  Diego  County  requiring  him  to  pay  to  the 
creditors  of  the  estate  whose  claims  had  been  duly  presented 
and  allowed  certain  sums  of  money. 

The  sum  of  money  in  controversy  was  $4,846.80,  whidi 
was  received  by  the  administrator  for  and  on  account  of  the 
estate,  between  July  6,  1891,  and  October  15,  1891,  and 
deposited  by  him  in  the  California  Savings  Bank,  in  the 
city  of  San  Diego,  in  his  own  name. 

The  court  below  found  the  facts  to  be  as  follow8>^ 

''That  at  the  time  said  funds  were  deposited  by  said 
administrator  in  said  California  Savings  Bank,  said  Bank 
was  reputed  to  be  and  was  considered  a  safe  and  solveni 
bank  and  place  of  deposit,  and  was  of  good  credit  and 
standing,  and  was  believed  by  said  administrator  to  be 
solvent  and  safe;   that  said  deposit  was  made  in   the 
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individual  name"  of  the  administrator^  ''without  any 
designation  or  indication  of  his  representative  capacity, 
but  said  administrator  had  no  other  funds  or  account  with 
said  bank,  and  deposited  such  with  that  particular  bank 
for  the  express  purpose  of  keeping  the  same  separate  from, 
and  so  that  it  would  not  be  unnecessarily  mingled  with 
his  own  property  or  individual  funds." 

'That  in  depositing  said  funds  in  said  California  Sav- 
ings Bank  as  aforesaid,  said  administrator  acted  in  good 
faith." 

"That  on  the  twelfth  day  of  November,  1891,  said  Oali- 
fomia  Savings  Bank  became  suddenly,  unexpectedly,  and 
wholly  insolvent,  suspended  business,  and  has  not  been 
able  to  pay  the  amount  so  deposited  by  said  administrator 
with  it,  or  any  part  thereof." 

"That  said  administrator  has  been  guilty  of  no  neg- 
ligence or  want  of  care  in  the  administration  of  said 
estate,  except  that  he  deposited  such  funds  in  the  Cali- 
fornia Savings  Bank  in  his  individual  name,  instead  of 
m  his  representative  capacity,  or  in  the  name  of  the  es- 
tate." 

And  as  conclusions  of  law  the  court  found  that  the 
administrator  was  responsible  for  the  money  so  depos- 
ited by  him,  and  that  he  must  pay  it  over  to  the  creditors 
of  the  estate. 

The  appellant  contends  that  an  administrator  is  only 
required  to  act  in  good  faith,  and  to  exercise  such  skill, 
prudence,  and  diligence  in  managing  the  affairs  of  the 
estate  as  men  ordinarily  bestow  upon  their  own  affairs, 
and  that  when  he  has,  in  good  faith  and  with  reasonable 
care,  deposited  funds  of  the  estate  in  bank,  which  have 
been  subsequently  lost  by  the  failure  of  the  bank,  he  will 
not  be  held  liable  for  the  loss,  unless  he  has  willfully 
and  unnecessarily  mingled  the  trust  property  with  his 
own,  so  as  to  constitute  himself  in  appearance  its  abso- 
lute owner;  and  hence  that,  under  the  facts  found  in 
fliis  case,  the  order  of  the  court  was  erroneous,  and  should 
be  reversed. 

The  question  presented  has  many  times  been  befon 
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the  courts  of  England  and  of  this  country,  and  the  de- 
cisions upon  it  have  been  practically  unanimous,  and  to 
the  same  effect  as  the  decision  of  the  court  below  in  this 
case. 

The  law  upon  the  subject  is  stated  in  Perry  on  Trusts. 
sec.  448:  "A  trustee  may  deposit  money  temporarily  in 
some  responsible  bank  or  banking-house;  and  if  he 
acted  in  good  faith  and  with  discretion,  and  deposited 
the  money  to  a  trust  account,  he  will  not  be  liable  for 
its  loss,  ....  but  he  will  be  liable  for  the  money  in 
case  of  a  failure  of  the  bank,  or  for  its  depreciation,  if 
he  deposits  it  to  his  own  credit,  and  not  to  the  separate 
account  of  the  trust  estate/'  And  again,  in  section  463: 
''So  if  the  trustee  pays  the  money  into  a  bank  in  his 
own  name,  and  not  in  the  name  of  the  trust,  he  will  be 
responsible  for  the  money  in  case  of  the  failure  of  the 
bank." 

A  reference  to  a  few  of  the  numerous  cases  cited  will 
be  sufficient  In  Commonwealth  v.  McAlister,  28  Pa. 
St.  480,  an  administrator  had  deposited  in  his  own 
name  funds  of  the  estate  in  a  savings  bank,  and  they 
had  been  partly  lost  by  a  failure  of  the  bank.  The  court, 
after  stating  the  facts  and  reviewing  the  authorities, 
said:  ''But  it  is  sufficient  for  the  present  case  to  say 
that  where  an  administrator  or  trustee,  with  trust  funds 
in  his  hands,  deposits  them  in  his  own  name  in  a  bank 
or  other  institution  which  fails,  the  loss  shall  fall  upon 
him.  And  his  liability  will  not  depend  upon  the  good 
faith,  prudence,  or  judgment  with  which  apparently  he 
may  have  acted,  nor  upon  the  fact  that  he  may  have 
disposed  of  his  own  funds  in  the  same  way." 

In  Williams  v.  WilliaTns,  55  Wis.  300,  42  Am.  Rep. 
708,  the  plaintiff  had  in  his  possession,  as  administrator, 
a  sum  of  money,  and  for  safe-keeping  and  greater  se- 
curity and  convenience  deposited  the  same  in  a  bank, 
taking  a  certificate  of  deposit  in  his  own  name  for  the 
amount.  The  bank  was  at  the  time  in  good  credit  nwA 
repute  as  safe,  solvent,  and  in  all  respects  trustworthy; 
and  in  making  the  deposit  the  administrator  informed 
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the  teller,  who  received  the  money  and  gave  the  certifi- 
cate, that  the  moneys  were  trust  funds,  and  did  not  be- 
long to  him  individually,  but  did  not  inform  him  to 
whom  the  money  did  in  fact  belong,  nor  give  fiuiy  direc- 
tions as  to  the  deposit  being  made  or  the  certificate 
issued  in  any  other  than  his  individual  name.  Subse- 
quently the  bank  failed,  and  the  certificate  became  worth- 
less and  the  amount  wholly  lost,  except  a  small  dividend 
was  made  from  the  assets  in  the  hands  of  a  receiver.  It 
was  held,  after  a  quite  lengthy  review  of  the  authorities, 
that  the  administrator  must  bear  the  loss.  The  court 
said:  "To  hold  the  administrator  answerable  in  this 
case  is  undoubtedly  a  great  hardship;  but  to  exonerate 
him  from  liability  is  to  encourage  the  mismanagement 
of  trust  funds,  and  to  open  the  doors  to  frauds  innumer- 
able against  those  whose  age  and  weakness  entitle  them 
to  the  most  rigid  protection  of  the  law.  The  rule,  there- 
fore, should  not  be  slackened,  even  if  the  question  were 
a  new  one,  much  less  in  view  of  the  authorities  cited." 

In  Naltner  v.  Dolan,  108  Ind.  500,  58  Am.  Rep.  61,  at- 
torneys had  collected  money  for  a  client  and  deposited 
it  in  a  bank,  which  was  then  in  good  standing,  in  their 
own  name,  but  not  mingled  with  their  own  money. 
The  bank  afterwards  failed,  and  the  money  was  mostly  lost. 
It  was  held  that  the  attorneys  must  bear  the  loss.  The 
court  said:  "In  case  it  becomes  the  duty  of  an  agent  or  ' 
trustee  to  deposit  money  belonging  to  his  principal,  he 
can  escape  the  risk  only  by  making  the  deposit  in  his 
principal's  name,  or  by  so  distinguishing  it  on  the  books 
of  the  bank  as  to  indicate  in  some  way  that  it  is  the 
principal's  money.  If  he  deposit  in  his  own  name,  he 
will  not,  in  case  of  loss,  be  permitted  to  throw  such  loss 
on  his  principal  [citing  cases].  In  such  case  the  good 
faith  or  intention  of  the  trustee  is  in  no  way  involved. 
Having,  for  his  personal  convenience,  or  from  whatever 
motive,  deposited  the  money  in  his  own  name,  thereby 
vesting  himself  with  a  legal  title,  it  follows,  as  a  neces- 
snry  consequence,  when  a  los.s  occurs,  he  will  not  be 
r'eriYiittcd  to  say,  as  against  his  cestui  que  trv^t,  that  the 
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fact  is  not  as  he  voluntarily  made  it  appear 

Whatever  diversity  of  opinion  may  be  found  in  respect  to 
the  rights  of  the  bank  or  other  creditors  of  the  de- 
positor, the  authorities  agree  that  a  trustee  who  either 
invests  or  deposits  trust  money  in  his  own  name,  with- 
out in  some  way  designating  it  as  trust  property,  will 
be  responsible  for  any  loss  that  may  occur  to  the  fund  while 
so  invested  or  deposited." 

But  whatever  may  be  the  rule  elsewhere,  appellant 
insists  that  the  rule  in  this  state  is  declared  in  section 
2236  of  the  Civil  Code,  and  that  that  does  not  make  him 
liable.    The  section  referred  to  reads  as  follows: — 

"Sec.  2236.  A  trustee  who  willfully  and  unnecessarily 
mingles  the  trust  property  with  his  own,  so  as  to  consti- 
tute himself  in  appearance  its  absolute  owner,  is  liable  for 
its  safety  in  all  events." 

We  do  not  think  this  section  was  intended  to  change 
the  rule  generally  prevailing,  or  to  limit  liability  under 
it;  on  the  contrary,  the  section  seems  to  be  in  entire 
accord  with  the  general  rule,  and  in  effect  to  declare  it 
in  unmistakable  t^rms. 

In  our  opinion,  the  order  appealed  from  should  be 
ai&rmed. 

Vanclibf,  C,  and  EDlynes,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  order 
appealed  from  is  aflSrmed. 

Fatbbsok,  J.,  Gabouttb^  J.,  HabbisoNi  J. 
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WILLIAM    RILEY,    Appbllant,    v.,  ROY    NAUCB, 

Rbsponbent. 

ATTAOHlCKlfT— SALI  OT  LAND  BT  ATTAOHMXIVT  DKBIOB  AVTSB  DrTT— 

Mebbxb  OT  LnEN — ^BoND  voB  Stat  or  Bxxounon. — ^Where  Und  is 
attadied  and  held  ander  the  attachment  antil  Judgment  in  the  caae, 
but  after  the  levy  of  the  attachment  and  prior  to  the  judgment,  the 
attachment  debtor  conveys  the  land  to  a  third  pary,  the  attachment 
lien  continnes  in  force,  and  there  is  no  judgment  lien  upon  the 
property  into  which  the  attachment  lien  can  merge,  nor  is  the  attach- 
ment lieD  released  or  discharged  by  an  undertaking  upon  apeal  to 
stay  execution  upon  the  judgment 

Id. — Sale  of  Land  undbb  Attachiobiit — ^Pbiobitt  oyeb  SuBsxQxnENT 
MOBTGAOE  BT  Gbarteb. — In  such  case,  a  sale  of  the  land  under  eze- 
eation  upon  the  judgment  in  the  attachment  suit  vests  title  in  the 
ezoention  purchaser,  which  will  prevail  over  title  derived  by  a  pur- 
diaaer  at  a  foreclosure  sale  under  a  mortgage  given  by  the  grantee  of 
the  attachment  debtor. 

Id. — ^Rblahon — Shxbot'b  Dcbd  ov  Attaohed  Pbofbbtt. — A  sheriiTs 
deed,  executed  in  pursuance  of  an  execution  sale  nDder  a  Judgment 
In  an  attachment  suit  takes  effect  from  the  date  of  tlw  Bttadunant 
if  the  levy  was  such  as  to  create  a  lien. 

Appbal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Ciounty,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  eoui. 

J.  Hall,  for  Appellant. 

E.  0.  Brown,  for  Respondent 

Oaboutts,  J. — ^This  is  an  action  to  quiet  title.  The 
case  was  tried  on  an  agreed  statement  of  facts,  as  follows: 
In  an  action  entitled  H.  v.  W.  0nd  A.,  oommenced  Ma; 
4,  1888,  the  land  in  question,  being  that  of  W.  and  A. 
was  attached  and  held  until  judgment  in  the  case,  No- 
vember 12,  1888.  May  19,  1888,  W.  and  A.  conveyed 
said  land  by  deed  to  R.  December  10,  1888,  W.  and  A. 
appealed  to  this  court,  giving  the  undertaking  for  said 
appeal  and  stay  of  execution.  In  July,  1889,  said  judg- 
ment was  affirmed.  September  16,  1889,  said  land  was 
sold  under  execution,  issued  upon  such  judgment  in 
attachment,  to  plaintiflF's  grantors.     July,   19,  1888,  R. 
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put  a  mortgage  on  said  land,  and  respondent  claims 
title  to  the  land  as  a  purchaser  at  a  foreclosiire  sale  there- 
under in  November,  1889. 

The  court  below  held  that  the  attachment  lien  merged 
in  the  judgment  lien,  and  by  the  giving  of  the  under- 
taking on  appeal  to  stay  execution  the  attachment  lien 
was  released  and  lost^  under  section  671  of  the  Code  of 
Civil  Procedure,  and  that  the  sale  of  the  land  in  ques- 
tion under  execution  upon  the  attachment  judgment 
gave  no  title,  and  that  the  title  of  R.  must  prevail. 

Section  671  of  the  Code  of  Civil  Procedure,  in  refer- 
ring to  a  judgment  lien,  says :  'The  lien  continues  for 
two  years,  unless  the  enforcement  of  the  judgment  be 
stayed  on  appeal  by  the  execution  of  a  sufficient  under- 
taking, as  provided  in  this  code,  in  which  case  the  lien 
of  the  judgment  ceases."  Owing  to  the  views  enter- 
tained upon  another  branch  of  the  case,  we  do  not  find 
it  necessary  to  review  the  decision  in  Bagley  v.  Ward, 
37  Cal.  121,  99  Am.  Dec.  256,  wherein  the  doctrine  of 
the  merger  of  an  attachment  lien  into  that  of  a  judg- 
ment lien  is  fully  discussed,  and  which  decision  is  ad- 
verted to  in  Porter  v.  Pico,  55  Cal.  174.  It  is  sufficient 
for  the  purposes  of  this  case  to  say  that  no  judgment  lien 
existed  upon  this  realty,  and  that  consequently  the  at- 
tachment lien  could  not  possibly  have  been  merged 
therein.  At  the  time  the  judgment  was  rendered  in  the 
action  wherein  the  attachment  had  been  issued  and 
levied,  the  judgment  debtor  had  no  interest  in  the  realty 
whatever.  He  had  conveyed  all  his  title  to  R.  To  be 
sure,  it  was  conveyed  subject  to  the  attachment  lien,  but 
R.  had  a  complete  and  perfect  title,  except  as  to  this  lien. 
The  Code  of  Civil  Procedure,  sec.  671,  provides  that 
from  the  time  the  judgment  is  docketed  it  becomes  a 
lien  upon  all  the  real  property  of  the  judgment  debtor 
not  exempt  from  execution  in  the  county,  owned  by  him 
at  the  time,  or  which  he  may  afterwards  acquire,  until 
the  lien  ceases.  It  cannot  be  said  that  the  judgment 
debtor  owned  this  ronlty  at  tlic  date  of  the  docketing  of 
the   judgment.      I'pon    the    contrary,  he  had  no  intere>»t 
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in  it  whatever.  He  had  sold  it  subject  to  the  attach- 
ment lien,  and  had  thus  transferred  the  title  to  his 
vendee  as  fully  as  though  he  had  sold  it  subject  to  a 
mortgage  or  mechanic's  lien.  The  fact  that  an  attach- 
ment lien  was  fastened  upon  the  property  at  the  date  of 
sale  in  no  way  affected  the  vendor's  ownership.  It  fol- 
lows that  when  the  judgment  was  docketed  the  title  was 
in  a  stranger,  and  there  was  nothing  whatever  upon 
which  to  create  a  judgment  lien  other  than  the  lien  of 
the  attachment,  and  that  was  wholly  insufficient  to  serve 
any  such  purpose. 

It  was  said  in  People  v.  Irwin,  14  Cal.  484:  ''It  is  not 
denied  that  Rigby  was  a  judgment  creditor,  but  it  is 
claimed  that  his  judgment  never  became  a  lien  upon 
the  property,  and  that  the  proceedings  under  it  were 
therefore  ineffectual  for  any  of  the  purposes  of  a  re- 
demption. The  reasons  assigned  are,  that  when  the  judg- 
ment was  recovered,  the  title  to  the  property  had  passed 
from  the  judgment  debtor  and  vested  in  the  relator,  and 
that  in  the  hands  of  the  latter  the  property  was  not  subject 
to  the  lien  of  the  judgment,  nor  to  any  proceedings  affect- 
ing the  title,  the  validity  of  which  depended  upon  such  a 
lien.  It  is  undoubtedly  true  that  the  statutory  lien  of  a 
judgment  upon  the  real  estate  of  the  judgment  debtor 
can  attach  only  upon  property  in  which  such  debtor  has 
a  vested  legal  interest.  This  was  admitted  arguendo  in 
the  case  of  McMillan  v.  Richards,  9  Cal.  865,  70  Am. 
Dec.  655,  and  we  have  no  doubt  of  its  correctness.'' 

A  sheriff's  deed,  executed  in  pursuance  of  an  execu- 
tion sale  under  a  judgment  in  an  attachment  suit,  takes 
effect  from  the  date  of  the  attachment,  if  the  levy  is  such 
as  to  create  a  lien.  (Porter  v.  Pico,  66  Cal.  171.)  It 
follows  that  appellant's  title  is  anterior  to  and  must  pre- 
vail over  the  title  obtained  under  the  foreclosure  pro- 
ceedings. 

Let  the  judgment  and  order  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court  to  enter  a 
judgment  for  the  plaintiff  upon  the  findings. 
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Patebson,  J.y  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 

Upon  the  petition  for  a  hearing  in  Bank,  the  follow- 
ing opinion  was  rendered  by  Beatty,  C.  J.,  on  the  17th  of 
February,  1898:— 

Bbattt,  C.  J. — The  result  of  the  decision  of  the  De- 
partment in  this  case  is  to  confirm  the  validity  of  the 
title  derived  under  the  attachment,  and  is  therefore,  in 
my  opinion,  correct,  but  I  cannot  concur  in  the  reason- 
ing upon  which  the  judgment  of  reversal  is  based;  and 
while  I  do  not  dissent  from  the  order  denying  a  rehear- 
ing, I  desire  to  state  briefly  the  views  which  have  led 
me  to  the  same  conclusion  reached  by  other  members  of 
the  court 

The  question  whether  an  attachment  Ken  merges  in 
the  lien  of  the  judgment  or  in  the  lien  created  by  levy 
of  the  execution  so  completely  that  the  filing  of  a  stay 
bond  on  appeal  will  not  only  release  the  property  from 
the  levy  of  the  execution,  and  cause  the  lien  of  the  judg- 
ment to  "cecwe"'  (Code  Civ.  Proc,  sea  671),  but  will  also 
discharge  the  attachment  lien,  cannot,  in  my  opinion,  be 
ignored  in  this  case  because  the  land  was  conveyed  by 
the  attachment  debtor  before  judgment  docketed  or  exe- 
cution levied.  That  circumstance  appears  to  me  to  be 
wholly  immaterial.  A  debtor  cannot  convey  land  sub- 
ject to  attachment  so  as  to  exempt  it  from  the  judgment 
lien;  and  the  case  of  People  v.  Irwin,  14  Cal.  434,  does 
not  affirm,  either  in  terms  or  in  effect,  that  he  can. 

If  the  law  is  that  the  attachment  lien  merges  in  the 
judgment  lien  when  the  property  is  conveyed  by  the 
debtor  after  the  docketing  of  judgment  against  him,  and 
if  the  filing  of  a  stay  bond  on  appeal  in  such  case  ex- 
tinguishes the  judgment  lien  without  reviving  the  at- 
tachment lien,  I  do  not  think  a  conveyance  before 
judgment  docketed  would  prevent  the  same  effect  from 
following.  But  in  my  opinion,  the  effect  of  the  filing  of 
a  stay  bond  on  appeal  is  to  extinguish    only    the    liens 
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resoltdng  from  the  judgment  and  from  process  there- 
under. The  sneretieB  on  an  appeal  bond  do  not  under- 
take to  pay  any  judgment  that  may  be  recovered  in  the 
addon,  but  only  the  judgment  appealed  from,  in  case  it 
is  affirmed  or  the  appeal  dismissed.  The  security  of 
the  appeal  bond  is  therefore  no  security  at  all  for  the 
judgment  that  may  ultimately  be  recovered  by  the  plain- 
tiff, after  a  reversal  of  the  first  judgment  and  an  order 
for  a  new  trial.  In  such  a  case,  on  the  assumption  that 
the  attachment  lien  is  extinguished  by  the  stay  bond  on 
appeal,  together  with  the  judgment  or  execution  lien, 
the  creditor  would  lose  the  security  of  his  lien  by  the 
appeal,  and  the  security  of  the  stay  bond  by  the  reversal 
of  the  judgment;  and  if  in  the  mean  time  the  land  had 
been  sold  by  his  debtor,  would  have  no  security  for  a 
judgment  afterwards  recovered.  This  being  so,  and  the 
declared  object  of  the  attachment  law  being  to  give  the 
creditor  security  for  any  judgment  that  may  be  recov- 
ered (Code  Civ.  Proc,  sec.  537),  I  do  not  think  it  can 
be  held  that  an  attachment  lien  is  discharged  by  a  stay 
bond  on  appeal. 

There  is  no  express  provision  of  the  statute  to  the 
effect  that  the  filing  of  such  a  bond  discharges  an  attach- 
ment lien,  and  it  is  only  by  construction  that  that  result 
is  worked  out.  It  has  been  decided  that  the  attachment 
lien  merges  in  the  judgment  lien,  and  therefore  it  is  ar- 
gued that  when  the  judgment  lien  ceases  in  consequence 
of  the  filing  of  the  stay  bond,  the  attachment  lien  must 
also  cease.  But  in  the  ease  relied  on  {Bagley  v.  Ward, 
87  Cal.  121,  99  Am,  Dec.  256),  the  effect  of  the  decision  is 
merely  that  the  attachment  lien  is  so  far  merged  in  the 
judgment  lien  that  when  the  latter  expires  by  lapse  of 
the  two  years'  limitation,  the  former  is  also  at  an  end, 
and  this  conclusion  is  based  upon  the  absurdity  of  sup- 
posing that  there  is  no  limitation  to  an  attachment  lien, 
and  the  impossibility  of  fixing  its  duration,  unless  it  is 
held  to  merge  in  the  judgment  lien.  It  is  not  at  all  in- 
consistent with  this  reasoning  to  hold  that  when,  instead 
of  expiring  by  lapse  of  time,  the  judgment  hen  is  extin- 
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guished  by  the  act  of  the  defendant  within  the  two  years, 
the  attachment  lien  which  it  superseded  is  thereby  re- 
vived, and  in  order  to  give  effect  to  the  statute,  this  con- 
clusion is  necessary. 

Upon  these  grounds  I  concur  in  the  judgment 
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EDWARD  HATTON,  Appellant,  v.  A.  C.  HOLMES 
RT  AL.,  Respondents. 

Banks  akd  Banking — Checks — FoBCiicD  Indorsement  of  PATSifs 
Name — ^Rights  of  Drawer. — A  bank  which  pays  a  check  upon  the 
forged  indorsement  of  the  name  of  tb«-  payee  acquires  no  right  on  it 
M  against  the  drawer  of  the  check,  *ad  has  no  right  to  charge  the 
amonnt  paid  against  the  drawer's  aceoant. 

In. — I.JABIIJTT  OF  Notary — False  acknowledgment  of  Forged 
Mortgage — Note  for  Check  with  Forged  Indorsement. — In  an 
action  against  a  notary  public  to  recover  as  damages  a  sum  of  money, 
which  was  alleged  to  have  been  loaned  by  the  plaintiff  upon  a  forged 
mortgage  of  land,  whidi  contained  a  false  acknowledgment  by  the 
notary,  where  it  appears  that  the  money  was  paid  by  a  bank  in  which 
the  plaintiff  had  a  deposit  upon  a  forpred  indorsement  of  the  payee's 
name  upon  a  check  given  by  the  plaintiff  lOr  the  money  to  be  loaned, 
no  loss  ia  shown  by  the  plaintiff,  and  he  is  not  entitled  to  recover  as 
against  the  notary  for  the  money  so  paid  by  the  bank. 

Nbqligengb  of  Notary — Introduction  dy  Third  Party — Negijqencb 
OF  Losing  Party. — A  notary  public  has  no  right,  in  disregard  of  the 
statats,  to  certify  that  he  knows  a  person  whom  he  does  not  know, 
on  the  mere  introduction  of  some  third  party,  and  if  he  does  so,  and 
loss  results  therefrom,  he  renders  himself  and  bis  sureties  liable  to 
maks  good  the  loss,  unless  the  negligence  of  the  losing  party  is  the 
proximate  cause  of  the  loss. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion* 

Bvmett  &  Oibbon,  for  Appellant 

Wilson  A  Lamme,  for  Respondents. 

Belcher,  C. —  In    September,  1887,  J.  W.  Keifer,  of 
Kansas    City,    Missouri,  purchased    eight    acres    of   land 
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situate  in  the  county  of  Los  Angeles,  in  this  state,  and 
had  the  deed  made  to  Maria  J.  Keifer,  his  wife.  In  De- 
cember, 1889,  one  0.  B.  Jenkins  applied  to  the  plaintiflF 
for  a  loan  of  money  on  this  land.  He  represented  that 
Maria  J.  Keifer,  of  Kansas  City,  was  the  owner  of  the 
land,  and  that  he  was  her  agent,  and  wanted  to  borrow 
the  money  for  her.  He  exhibited  to  plaintiflF  a  certifi- 
cate showing  title  in  Mrs.  Keifer,  and  together  they  ex- 
amined the  property,  and  plaintiflF  agreed  to  loan  on  it 
one  thousand  dollars  if  the  mortgage  was  properly  drawn 
up  and  duly  certified.  On  the  second  day  of  January, 
1890,  Jenkins  delivered  to  plaintiflF  a  note  for  one  thou- 
sand dollars,  payable  to  his  order  two  years  after  date,  with 
interest  at  the  rate  of  fifteen  per  cent  per  annum,  payable 
semi-annually,  and  if  not  paid  to  be  compounded,  and  a 
mortgage  on  the  land  to  secure  payment  of  the  note,  and 
the  plaintiflF  gave  Jenkins  his  check  on  a  bank  in  Los 
Angeles  for  one  thousand  dollars,  payable  to  Maria  J. 
Keifer.  The  mortgage  described  the  mortgagors  as 
"Maria  J.  Keifer,  of  Kansas  City,  Jackson  County,  state 
of  Missouri,  and  J.  W.  Keifer,"  and  both  the  note  and 
mortgage  appeared  to  have  been  signed  by  the  two  mort- 
gagors. Attached  to  the  mortgage  was  a  certificate  of 
acknowledgment  in  proper  form,  made  by  the  defendant 
A.  C.  Holmes,  who  was  a  notary  public  in  and  for  the 
county  of  Los  Angeles,  certifying  that  on  the  thirty-first 
day  of  December,  1889,  "before  me  ...  .  personally 
appeared  Maria  J.  Keifer,  wife  of  J.  Keifer,  known  to 
me  to  be  the  person  described  in,  whose  name  is  sub- 
scribed to,  and  who  executed,  the  within  and  annexed 
instrument,"  etc. 

Attached  to  the  mortgage  was  also  a  certificate  of  m- 
knowledgment,  made  by  another  notary  public,  certify- 
ing that  on  the  second  day  of  January,  1890,  "before  me 
....  personally  appeared  J.  W.  Keifer  (husband  of 
Maria  J.  Keifer) ,  known  to  me  to  be  the  person  described 
in  and  whose  name  is  subscribed  to  the  annexed  instru- 
ment, and  he  acknowledged  to  me  that  he  executed   the 
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Jenkins  presented  the  check  received  from  the  plain- 
as  to  the  bank  for  payment.  At  the  time  of  the  presen- 
tation, the  name  "Maria  J.  Keifer"  was  indorsed  upon 
the  back  of  the  check,  and  he  then  also  indorsed  his 
own  name.  The  bank  paid  him  the  amount  called  for, 
and  shortly  thereafter  he  disappeared,  leaving  no  prop- 
erty, and  his  whereabouts  was  thereafter  wholly  un- 
known. 

The  note  and  mortgage  were  in  fact  forgeries.  Jen- 
kins was  not  the  agent  of  Mrs.  Keifer  for  any  purpose, 
and  she  never  authorized  him,  or  any  one  else,  to  nego- 
tiate a  loan  upon  the  said  property.  On  the  thirty-first 
day  of  December,  1889,  both  Mr.  and  Mrs.  Eeifer  were 
in  Kansas  City,  and  neither  of  them  ever  executed  the 
pretended  note  or  mortgage,  or  heard  of  them,  until 
some  months  afterwards,  when  Mr.  Keifer  received  a 
letter  from  Los  Angeles  stating  that  a  fraud  had  been 
attempted.  They  were  not  acquainted  with  the  notaries 
who  certified  to  the  acknowledgments,  and  knew  no  other 
persons  bearing  their  names. 

Defendant  Holmes  was  a  notary  public  in  December, 
1889,  and  took  the  acknowledgment  purporting  to  be 
that  of  Mrs.  Keifer.  He  did  not  know  anybody  by  the 
name  of  Maria  J.  Keifer,  but  he  kept  a  record  of  all  ac- 
knowledgments taken  by  him,  and  from  that  and  the 
certificate  he  knew  that  some  woman  must  have  appeared 
and  been  introduced  to  him  as  Maiia  J.  Keifer,  though 
he  made  no  entry  and  had  no  recollection  as  to  who  the 
person  was  who  introduced  her. 

Plaintiff  commenced  this  action  against  the  defend- 
ant Holmes  and  the  sureties  on  his  ofiicial  bond  to  re- 
cover damages  in  the  som  of  one  thousand  dollars,  and 
interest  thereon  from  January  2,  1890,  and  he  alleged, 
among  other  things,  that  Holmes,  as  notary  public, 
"negligently  and  falsely  certified  in  the  acknowledg- 
ment to  said  forged  mortgage  that  the  person  so  falsely 
personating  Maria  J.  Keifer  was  to  him  well  known  to 
be  the  said  Maria  J.  Keifer  described  in  said  instru- 
ment," and  thaft  he,  "by  reason  of  said  acknowledgment 
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and  the  certifications  therein  contained,  and  relying 
upon  the  tnith  of  the  same,  believed  the  said  mortgage 
to  be  a  genuine  and  valid  instrument  and  encumbrance 
upon  the  real  estate  therein  described,  and  accepted  the 
same  as  security  for  the  payment/'  etc. 

The  defendants,  by  their  answer,  denied  most  of  the 
averments  of  the  complaint. 

At  the  trial,  the  plaintiff  proved  the  facts  to  be  sub- 
stantially as  before  stated,  and  rested  his  case.  The 
defendants  then  moved  for  a  nonsuit  upon  the  follow- 
ing grounds:  ''1.  That  there  was  no  cause  of  action  made 
out  against  the  defendants,  or  either  of  them;  2.  The 
evidence  fails  to  show  that  the  defendant  A.  C.  Holmes 
was  negligent  in  taking  and  making  the  certificate  to 
the  mortgage;  3.  That  there  is  no  evidence  showing 
or  tending  to  show  that  the  mortgage  was  not  acknowl- 
edged before  him  (Holmes)  by  one  Maria  J.  Eeifer; 
4.  That  the  evidence  clearly  shows  that  the  damage 
sustained  by  the  plaintiff  (if  any  at  all)  was  not  in 
the  act  of  the  notary  certifying  to  the  mortgage,  or  in 
the  fact  that  the  mortgage  was  forged,  if  it  may  be  as- 
sumed that  it  was  forged,  but  from  the  fact  that  the 
bank  on  which  he  gave  the  check  paid  that  check  under 
a  forged  indorsement,  and  his  remedy,  if  any,  is  against 
the  bank,  and  not  against  the  notary.'' 

The  court  granted  the  motion,  and  the  plaintiff  there- 
upon appealed  from  the  judgment  entered  against  him. 

It  is  clear  from  the  statement  of  the  case  which  has 
been  made  that  a  scheme  was  devised  to  get  the  plain- 
tiff's money  by  fraudulent  means,  and  that  Jenkins 
was  the  active  agent  in  effecting  the  ends  sought  to  be 
accomplished.  Other  parties  were  engaged  with  him, 
but  it  does  not  appear  who  they  were.  It  is  also  clear 
that  Holmes,  as  a  notary,  was  guilty  of  negligence  in 
taking  and  certifying  the  acknowledgment  of  a  person 
whom  he  did  not  know,  and  without  any  proof,  by  the 
oath  or  a£Brmation  of  a  credible  witness,  that  she  was 
the  person  she  pretended  to  be.  The  code  provides: 
''The  acknowledgment  of  an  instrument    must  not    be 


212  Hatton  v.  Holmbs.  [97  CaL 

taken,  unless  the  officer  taking  it  knows,  or  has  satisfac- 
tory evidence,  on  the  oath  or  affirmation  of  a  credible 
witness,  that  the  person  making  such  acknowledgment 
is  the  individual  who  is  described  in  and  who  executed 
the  instrument."     (Civ.  Code,  sec.  1185.) 

A  notary  has  no  right,  in  disregard  of  this  plain  pro- 
vision of  the  statute,  to  certify  that  he  knows  a  person 
whom  he  does  not  know,  on  the  mere  introduction  of 
some  third  party;  and  if  he  does  so,  and  loss  results 
therefrom,  he  renders  himself  and  his  sureties  liable  to 
make  good  the  loss.  This  liability  does  not,  however, 
extend  to  a  case  where  the  negligence  of  the  losing  party 
is  the  proximate  cause  of  the  loss.  (Bank  of  Savings  v. 
Murfey,  68  Cal.  455;  Overacre  v.  Blake,  82  Cal.  77.) 

The  questions,  then,  are:  1.  Did  the  plaintiff  in  this 
case  suffer  the  loss  alleged?  and  2.  If  he  did,  was  it  piox< 
imately  caused  by  his  own  negUgence? 

1.  The  only  loss  claimed  to  have  been  sustained  by 
the  plaintiff  arose  from  the  fact  that  he  delivered  his 
check  to  Jenkins,  and  the  latter  collected  and  appropri* 
ated  the  money.  The  check,  as  before  stated,  was  pay- 
able to  Mrs.  Keifer,  and  when  presented  for  payment, 
had  her  name  indorsed  upon  the  back  of  it.  The  in- 
dorsement was  a  forgery,  but  the  bank,  without  hesita- 
don  or  inquiry,  so  far  as  appears,  paid  over  the  money. 
The  payment  was  not  authorized,  and  the  bank  had  no 
/ight  to  charge  the  amount  paid  agamst  the  plaintiff's 
ftccount.  ''A  forged  indorsement  passes  no  title  to  oom- 
xiercial  paper,  negotiable  only  by  indorsement,  and  pay- 
"nent  by  the  drawee,  although  in  good  faith,  of  a  draft 
40  indorsed,  is  no  payment  at  all  as  to  the  true  owner. 
Payments  made  upon  forged  instruments  are  therefore 
at  the  peril  of  the  bank,  unless  it  can  claim  protection 
upon  some  principle  of  estoppel,  or  by  reason  of  some 
negligence  chargeable  to  the  depositor.  It  is  the  duty 
of  a  bank  to  pay  the  checks  of  its  customer,  drawn  pay- 
able to  order,  to  the  person  who  becomes  holder  by  a 
i^cnnine  indorsement,  and  it  cannot  charge  him  with 
payments  made  otherwise   ....   And  where,    by    the 
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fraud  of  a  third  person,  a  depositor  is  indnced  to  draw 
his  check  payable  to  a  non-existing  person  or  order,  the 
drawer  being  in  ignorance  of  the  fact,  and  intending  no 
fraud,  the  bank  on  which  the  check  is  so  drawn  has  no 
authority  to  pay  it  and  charge  the  amount  to  the  account 
of  its  customer,  on  the  indorsement  of  the  party  pre- 
senting it,  although  it  appears  to  have  been  previously 
indorsed  by  the  party  named  as  payee.  Such  indorse- 
ment is,  in  effect,  a  forgery,  and  the  payment  thereon 
by  the  bank  confers  no  right  on  it  as  against  the  drawer 
of  the  check."  (Boone  on  Banking,  sec.  192;  Janin  v. 
London  etc.  Bank,  92  Cal.  14.) 

If  the  above  is  a  correct  statement  of  the  law,  and  we 
think  it  is,  then  it  follows  that  the  plaintiff  had  sus- 
tained no  loss,  and  was  therefore  not  entitled  to  recover. 

2.  In  view  of  what  has  been  said,  it  is  unnecessary 
to  consider  the  second  question,  above  propounded. 

In  our  opinion,  the  court  was  justified  in  granting 
the  nonsuit  upon  the  fourth  ground  stated,  and  the 
judgment  should  therefore  be  affirmed. 

Tbmplb,  C,  and  Vanclibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judconent  is  affirmed. 

Oabouttb^  J.  Patebson,  J.,  Habbibon,  J. 


214       Sbcurity  Sayinos  etc.  Co.  v.  HnvroK.    [97  CSal. 

[No.  14877.    Department  One.— Jamuurjr  IS;  1898.] 
SECURITY    SAVINGS    BANK    AND    TRUST    COM- 
PANY,   Appellant,   v.   J.  W.  HINTON,   Ctanr  As- 

SE880B  OF  Los  AnGSLBS,  RESPONDENT. 

Taxation  fob  UumaiFAis  Pubtosbi— OoHBurunoirAL  Liw— Ifn- 
nzciPAXi  Ohabteb.— The  authority  glyen  by  the  oonatitation  te  a  dty 
having  oyer  one  hundred  thonaand  inhabitants  to  frame  and  adopt  "a 
charter  for  iti  own  government,"  which  'Ishall  become  the  organic  law 
thereof,"  anthoriaes  each  dtj  to  provide  in  iti  charter  tor  taxation 
for  municipal  purposes. 

iDw— liBGiBLATiVB  Gbant  ov  FOwkb— Qenkbal  Laws.— The  pvoviaion 
in  section  12  of  article  XL  of  the  oonatitation,  that  the  legiatatore 
may,  by  general  laws,  vest  in  the  corporate  authorities  of  monidpal 
oorporationa  the  power  to  assess  and  collect  taxes  for  municipal  pur- 
pooea,  applies  fully  to  municipal  corporations  formed  under  general 
laws,  but  does  not  render  the  enactment  of  a  general  law  necessaqr  to 
empower  a  dty  having  a  freeholder's  charter  to  impose  taxes  for  mu« 
nidpal  purposes. 

Id.— OoNSTiTunoifAL  Grant — Iicflisd  Poweb  oar  Munioipal  Taxa* 
TiON. — ^The  constitution,  in  prohibiting  the  legislature  from  imposing 
taxes  for  munidpal  purposes,  and  in  authorizing  dties  of  suffldent 
population  to  adopt  freeholders*  charters,  which  the  legislature  cannot 
diange  or  amend,  vests  in  such  dties,  by  necessary  ImpUeatioo,  the 
power  of  taxation,  which  is  essential  to  munidpal  existence.  The 
constitution  further  assumes,  by  its  various  provisions,  that  all  mo* 
nidpalities,  however  chartered,  shall  have  and  exerdae  the  powar  of 
taxation. 

Id. — ^Tazatioh  or  SAViNoa  Banks — ^DsDUonoN  ov  LuBCcnm  «o 
DEF08rroBa--GENEBAL  Law — Ck>HTBOL  or  Munigifal  Taxation  or 
Pbofebtt.— Section  3617  of  the  Political  Code,  subdividon  0;  M 
amended  in  1881,  which  provides  that  "credits,  claims,  debts,  and  de- 
mands due,  aridng,  or  accruing  for  or  on  aooount  of  money  depodted 
with  savings  and  loan  corporations  shall,  for  the  puri>oee  of  taxation, 
be  deemed  and  treated  as  an  interest  in  the  property  of  such  ooxpo- 
ration,  and  shall  not  be  assessed  to  the  creditor  or  owner  thereof,** 
is  a  general  law  declaring  the  general  policy  of  the  state  upon  the 
subject  of  taxation  of  saving  and  loan  oorporationa,  and  must  control 
a  dty  ordinance  providing  for  the  taxation  of  property  'taxable  by 
law,"  regardless  of  whether  there  is  or  is  not  any  conflict  between  the 
terms  of  the  charter  and  the  ordinance  and  the  provialons  of  the  code ; 
and  a  loan  and  savings  bank  doing  budness  in  such  dty  is  not  entitled 
to  deduct  from  its  solvent  unsecured  credits  its  unsecured  liability  te 
its  depodtors  for  moneys  depodted  for  purposes  of  munidpal  taxa- 
tion. 

Id.— Specified  Intebest  on  Tmx  Defobitb— Di8Tbibutioh  oar  Nr 
Pbofits — GoNBTBUonoN  or  Gode.— The  language  of  aectlon  8617  of 
the  Political  Code  is  broad  enough  to  include  savings  banks  which 
pay  to  depositors  a  spedfied  rate  of  interest  on  time  depodts,  as  In 
case  of  borrowed  money,  as  well  as  those  which  distribute  to  depos- 
itors the  net  profits  realized  by  the  bank  in  proportion  to  tlidr  ■•?« 
eral  depodts. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Ciounty. 

The  facts  are  stated  in  the  opinion, 

Oravei,  (/Meheney  &  Shankland,  for  Appellant 

0.  MeFarland,  for  Respondent 

Hatnbs,  0. — ^Appeal  from  a  judgment  rendered  in 
favor  of  defendant  upon  his  demurrer  to  the  complaint 

The  oomplaint  alleges,  in  substance^  that  plaintiff  is 
a  corporation,  organized  for  the  profit  of  its  stockholders 
exdusivelyi  with  a  capital  stock  of  two  hundred  thou- 
sand dollars.  The  purposes  of  the  corporation,  as  stated 
in  its  articles  of  incorporation,  are  as  follows:  *^o  re- 
ceive deposits  and  pay  interest  on  the  same  upon  such 
terms  and  conditions  as  may,  from  time  to  time,  be  pre- 
scribed by  its  board  of  directors;  to  preserve  and  to 
safely  invest  the  funds  of  its  members  and  depositors  in 
loans  on  real  and  personal  property  and  all  adequate 
securities,  public  or  private,  or  in  such  manner,  on  such 
terms,  at  such  rate  of  interest,  and  for  such  considerar 
tion  as  may  be  determined  by  the  officers  of  the  corpo- 
ration under  direction  of  the  board;  to  sell,  transfer, 
and  assign  its  loans  to  individuals  and  corporations 
without  recourse  upon  the  corporation;  and  to  receive 
funds  from  private  parties  and  corporations  for  the  pur- 
pose of  loaning  the  same  upon  adequate  security." 

That  in  June,  1891,  the  plaintiff  made  out  and  deliv- 
ered to  the  defendant,  the  city  assessor  of  the  city  of 
Los  Angeles,  upon  a  blank  furnished  by  the  dty,  a 
statement  of  the  property  as  it  existed  on  the  first 
Monday  of  March  preceding,  which  statement  showed 
that  plaintiff  had  money  and  personal  property  amount- 
ing to  $3,233;  that  there  were  owing  to  it  solvent 
credits,  unsecured,  $58,002.50;  due  from  banks  and 
bankers,  $6,424.23;  and  that  there  was  due  from  the 
bank  to  depositors,  bona  fide  residents  of  this  state,  un- 
secured debts    for  deposits  of  money  with  the    plaintiff, 
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1407,926.90.  Mortgages  to  a  very  large  amount  were 
returned  separately. 

Plaintiff  offered  to  pay  the  taxes  upon  $3,233, — ^its 
money  and  personal  property, — ^but  declined  to  pay  upon 
164,426.73,  being  solvent  credits  unsecured  and  moneys 
due  from  banks  and  bankers,  claiming  that  it  was  enti- 
tled to  deduct  from  its  said  credits  the  unsecured  debts 
to  its  depositors,  which  amounted  to  a  much  larger  sum. 

The  assessor  demanded  payment  of  taxes  upon  the 
whole  sum  of  its  personal  property  and  unsecured  cred- 
its, being  $67,659.73,  amounting  to  $805.12,  which  plain- 
tiff  refused  to  pay,  and  tendered  $38.80,  the  amount 
assessed  upon  the  personal  property,  whereupon  the 
assessor  seized  the  amount  of  the  whole  tax,  $805.12,  in 
money,  appellant  owning  no  real  estate;  and  this  action 
is  brought  to  recover  of  the  defendant  that  sum,  less  the 
taxes  admitted  to  be  due  on  the  personal  property. 

Appellant  presents  two  principal  grounds,  upon  which 
it  contends  that  the  action  of  the  defendant  was  illegal, 
and  which,  if  sustained,  must  require  a  reversal  of  the 
judgment:  1.  That  the  dty  of  Los  Angeles  has  no 
power  to  levy  taxes;  2.  That  if  it  be  conceded  that  the 
city  has  such  power,  the  assessor  had  no  authority  to 
deny  the  deduction  from  its  solvent  credits  of  moneys 
due  or  owing  to  depositors. 

1.  The  first  of  these  propositions  is  based  upon  the 
fact  that  the  charter  of  the  city  is  what  is  known  as  a 
"freeholders'  charter*';  that  the  charter  was  approved 
by  the  legislature  by  resolution,  and  not  by  bill,  and 
therefore,  it  is  argued,  is  not  a  law,  and  that  the  exist- 
ence of  a  law  enacted  by  the  legislature  is  essential  to 
the  exercise  of  the  power  to  levy,  assess,  and  ooUeot 
taxes. 

It  is  not  necessary  to  reconsider  the  case  of  People  v. 
Toal,  85  Cal.  333,  cited  by  appellant.  The  question  there 
presented  was,  whether  the  city  of  Los  Angeles  could 
create  a  police  court  and  fix  its  jurisdiction,  and  the 
point  of  the  decision  was,  that  under  section  1,  article  VI., 
of  the  constitution,  the  power  to  establish  inferior  oourts 
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in  any  incorporated  dty  or  town  was  vested  in  the  leg^- 
lature;  and  that  by  section  13  of  the  same  article  it  was 
enjoined  upon  the  legislature  to  fix  by  law  the  jurisdic- 
tion of  any  inferior  court  established  in  pursuance  of 
section  1. 

In  none  of  the  several  cases  appealed  to  this  court 
touching  the  charter  of  the  dty  of  Los  Angeles  has  it 
been  held  that  the  charter  was  not  properly  adopted, 
nor  that  it  was  invalid,  though  some  of  its  provisions 
have  been  held  to  be  inoperative,  because  inconsistent 
with  certain  legislative  acts  which  were  dedared  to  be 
"general  laws.''  In  Brooks  y.  Fischer,  79  CaL  178,  it  was 
said:  "It  is  enough  to  say  that  the  whole  charter  cannot 
be  held  to  be  invalid  because  of  the  fact  that  a  few  of 
its  provisions  may  conflict  with  general  statutes  now  in 
force."  And  this  language  was  repeated  in  People  v. 
Toot,  86  Gal.  883. 

Brooks  V.  Fischer,  79  Cal.  178,  was  an  application  for  a 
writ  of  prohibition  to  prevent  the  respondent,  the  dty  as- 
sessor of  the  dty  of  Los  Angeles,  from  proceeding  to  act  as 
such  assessor  under  the  charter  here  brought  in  question. 
It  was  there  alleged  by  the  petitioner  that  the  charter  had 
been  approved  by  resolution,  and  not  by  bill,  and  was 
not  presented  to  nor  approved  by  the  governor;  and  the 
third  paragraph  of  the  petition  alleged  "that  the  pow- 
ers and  duties  of  the  dty  assessor  in  relation  to  the  as- 
seasment  of  property  prescribed  by  the  laws  existing 
prior  to  the  framing  of  the  aforesaid  charter  were  other 
than  and  essentially  different  from  the  powers  and 
duties  provided  in  said  charter'';  and  it  was  further  al- 
leged that  respondent  "threatens  and  is  now  proceeding 
to  assess  all  taxable  property  in  said  dty,  according  to 
and  by  virtue  of  the  provisions  of  said  charter,"  eta 

The  petition  was  dismissed;  and  the  effect  of  the  de- 
cision could  not  have  been  less  than  a  determination 
that  the  respondent  was  authorized  to  proceed  in  the 
discharge  of  his  duties  as  city  assessor. 

But  appellant  contends  that,  in  the  absence  of  a  law 
enacted  by  the  legislature   in    the   constitutional   mode, 


218  Sbcubitt  Sayings  btc.  Co.  «.  Hiktov.    [97  CaL 

the  city  of  Los  Angeles  has  no  power  to  levy  taxes,  and 
that  no  general  law  applicable  to  cities  having  ^'free- 
holder charters''  has  been  passed  for  that  purpose. 

If  no  such  general  law  has  been  enacted,  there  can  be 
no  conflict  between  the  charter  and  such  law;  and  it  is 
only  as  to  such  conflicts  that  the  validity  of  the  charter 
has  been  heretofore  questioned.  But  counsel's  argument 
makes  such  general  law  the  essential  basis  of  the  power 
of  the  dty  to  impose  taxes  for  municipal  purposes. 

This  argument  is  based  upon  section  12  of  article  XL 
of  the  constitution,  which  is  as  follows:  'The  legislA- 
tore  shall  have  no  power  to  impose  taxes  upon  oounties, 
cities,  towns,  or  other  public  or  municipal  oorporations, 
or  upon  the  inhabitants  or  property  thereof,  for  county, 
city,  town,  or  other  municipal  purposes,  but  may,  by  genr 
erol  laws,  vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  taxes  for  such  purposes." 

But  the  authority  given  by  the  constitution  to  frame 
and  adopt  ^'a  charter  for  its  own  government,"  which 
'^diall  become  the  organic  law  thereof,"  is  comprehen- 
sive enough  to  authorize  a  provision,  such  as  that  con- 
tained in  the  charter  of  the  city  of  Los  Angeles,  providing 
for  taxation  for  municipal  purposes.  The  legislature, 
however,  was  required  by  the  constitution  to  provide  by 
a  general  law  for  the  incorporation  of  towns  and  cities 
that  could  not,  for  the  want  of  sufiicient  population,  or 
should  not,  for  any  reason,  desire  to  adopt  a  freeholders' 
charter;  and  as  to  municipal  corporations  organised 
under  such  general  law,  the  latter  clause  of  the  above- 
quoted  section  has  full  application;  and  as  there  is  no 
act  of  the  legislature  relating  to  taxation  for  municipal 
purposes,  except  that  contained  in  the  Municipal  Gov- 
ernment Act,  and  which  appellant  correctly  contends 
does  not  apply  to  cities  having  freeholders'  charters, 
there  can  be  no  conflict  between  such  charters  and  the 
general  laws  of  the  state  upon  this  subject.  As  above 
remarked,  in  no  one  of  the  several  cases  has  the  validity, 
force,  and  constitutional  authority  of  the  Los  Angeles 
charter  for    the  exercise    of  all  municipal  powers    been 
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questioned  as  to  any  provision  not  in  conflict  with  some 
general  law,  except  in  the  Toal  case,  and  the  decision 
was  there  based  upon  the  constitutional  provision 
wherein  the  judicial  power  of  the  state  is  granted  to 
such  inferior  courts  in  any  municipality  as  the  legislsr 
ture  may  establish. 

It  is  undoubtedly  true  that  the  legislative  branch  of 
the  government  has  the  exclusive  power  of  taxation,  ex- 
cept so  far  as  that  power  is  restrained  by  the  oonstita* 
tion,  or  delegated  by  the  legislature  or  the  constitution 
to  local  municipalities.  But  by  section  12  of  article 
XLy  above  quoted,  the  legislature  is  prohibited  from  im- 
posing taxes  upon  counties,  cities,  towns,  or  other  mu* 
nicipal  corporations  for  municipal  purposes.  It  must 
therefore  follow  that  in  authorizing  freeholders'  chaj> 
ters,  which  the  legislature  cannot  change  or  amend,  the 
power  of  taxation  being  essential  to  municipal  exist* 
ence,  that  power  is  necessarily  implied.  In  speaking 
of  municipal  corporations,  the  supreme  court  of  the 
United  States  said:  When  such  a  corporation  is  cora- 
ated,  the  power  of  taxation  is  vested  in  it  as  an  essential 
attribute  for  all  the  purposes  of  its  existence,  unless  its 
exercise  be  in  express  terms  prohibited.'^  (United 
State$  V.  New  Orleans,  98  U.  S.  893.  See  also  RaUe 
County  Court  v.  United  States,  105  U.  S.  733;  Peoria  etc 
R'y  8o.  V.  People,  116  HI.  401.)  The  implication  of  this 
power,  however,  does  not  rest  solely  upon  the  power  to 
create  and  adopt  a  charter  and  the  assent  of  the  legis- 
lature in  approving  it,  but  by  the  prohibition  against 
the  imposition  of  such  taxes  by  the  legislature;  and  by 
sections  13,  16,  17,  and  18  of  article  XI.,  prohibiting  the 
delegation  of  power  to  special  commissioners,  private 
corporations,  companies,  or  individuals  to  exercise  the 
power  of  municipal  taxation,  requiring  county  and  city 
taxes  to  be  paid  into  the  treasury,  prohibiting  the  mak- 
ing of  profit  out  of  county,  city  or  other  public  moneys, 
and  restraining  munu'if)al  indebtedness  beyond  the  cur- 
rent revenue  without  making  provision  therefor,  the 
oonstitution     assimics    that    all     municipalities,    however 
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chartered,  shall  have  and  exercise  the  power  of  taxar 
tion. 

We  have  considered  this  point  somewhat  at  length 
because  the  question  here  presented  was  neither  argued 
by  counsel  nor  considered  by  the  oourt  in  Brook$  v. 
Fischer,  79  Cal.  173. 

2.  In  support  of  its  contention  that  appellant  was  en- 
titled to  deduct  from  its  solvent  unsecured  credits  its 
unsecured  liability  to  its  depositors  for  moneys  deposited, 
several  considerations  are  urged. 

It  is  first  insisted  that  if  the  charter  vests  the  power 
to  levy  taxes,  such  power  must  be  exercised  strictly 
in  accordance  with  the  ordinances  of  the  dty,  and 
that  the  ordinance  upon  the  subject  of  taxation  pro- 
vides that  the  tax-payer  may  deduct  from  his  solvent 
unsecured  credits  his  unsecured  debts  owing  to  bona  fide 
residents  of  this  state,  and  that  appellant  was  therefore 
entitled  to  the  reduction  claimed. 

The  fifth  subdivision  of  section  4  of  the  city  ordi- 
nance, which  contains  the  foregoing  provision,  is  a  oopy 
of  subdivision  6  of  section  3629  of  the  Political  Code. 

Section  46,  article  IV.,  of  the  charter  (Laws  1889,  p. 
469),  defines  the  duty  of  the  city  assessor,  and  declares 
that  he  shall  ''make  out,  within  such  time  as  may  be 
piesoribed  by  ordinance  of  said  city,  ....  a  full,  true, 
and  correct  list  of  all  the  property,  both  real  and  per- 
sonal, taxable  by  law,  within  the  limits  of  said  city,"  etc 

Section  1  of  article  XIII.  of  the  constitution  pro- 
vides that  all  property  in  the  state  not  exempt  under 
the  laws  of  the  United  States  shall  be  taxed;  that  the 
word  "property"  includes  moneys,  credits,  bonds,  etc. 
The  last  clause  is  as  follows:  "The  legislature  may  pro- 
vide, except  in  the  case  of  credits  secured  by  mortgage 
or  trust  deed,  for  a  reduction  from  credits  of  debts  due 
to  bona  fide  residents  of  this  state." 

The  legislature  in  1881  amended  section  3617  of  the 
Political  Code,  and  the  sixth  subdivision  thereof  as 
amended,  after  defining  the  iev\\\<  '*cro<lits'*  and 
''debts,"     concluded     as     follows:       "But    credits,     chuin^ 
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debts,  and  demands  due,  arising,  or  accruing  for  or  on 
account  of  money  deposited  with  savings  and  loan  cor- 
porations shall,  for  the  purpose  of  taxation,  be  deemed 
and  treated  as  an  interest  in  the  property  of  such  cor- 
poration, and  shall  not  be  assessed  to  the  creditor  or 
owner  thereof." 

This  section,  and  section  3629  of  the  Political  Code 
as  amended,  and  from  which  the  above-mentioned  city 
ordinance  was  copied,  were  approved  and  took  effect 
the  same  day.  It  cannot  be  contended  that  the  latter 
section  was  intended  to  repeal  the  provision  above 
quoted  from  section  8617,  or  that  it  conflicted  with  it; 
and  if  that  be  true,  it  cannot  be  held  that  the  ordinance 
above  quoted  could  in  any  manner  conflict  with  the 
charter  provision  requiring  the  city  assessor  to  make  a 
list  of  all  the  property  "taxable  by  law." 

We  perceive  no  conflict  between  the  charter  and  the 
ordinance,  nor  between  the  charter  and  ordinance  and  the 
provisions  of  the  code;  but  if  such  <»nflict  existed,  we 
should  be  bound  to  hold  that  section  3617  of  the  Politi- 
cal Code  declares,  and  was  intended  to  declare,  the  gen- 
eral policy  of  the  state  upon  the  subject  of  the  taxation 
of  savings  and  loan  corporations,  and  was  therefore  a 
"general  law^'  in  the  broadest  sense  of  the  term,  and  as 
such  would  control. 

In  Dillon  on  Municipal  Corporations,  sec.  772,  it  is 
said:  "So  authority  in  the  charter  of  a  city  to  'assess  all 
taxable  real  and  personal  property  within  the  city'  refers 
to  the  general  state  law  to  ascertain  what  kind  of  prop- 
erty is  subject  to  taxation,  and  the  corporation  has  power 
to  assess  not  only  what  was  then  taxable,  but  also  what- 
ever might  afterwards  be  made  subject  to  taxation  by 
any  general  statute." 

It  is,  however,  contended  that  appellant  does  not 
come  within  the  provisions  of  section  3617  of  the  Po- 
litical Code,  because  the  debts  in  question  are  not  ordi- 
nary deposits  in  savings  banks,  but  debts  for  borrowed 
money,  repayable  in  the  exact  sum  borrowed,  with    in- 
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terest  theieon,  iirespeotive  of  the  profits  or  losses  that 
may  aocnie  to  the  bank. 

The  learned  counsel  distinguishes  between  savinigi  and 
loan  associations  which  distribute  to  depositors  the  net 
profits  realized  by  the  banks  in  proportion  to  their  sev- 
eral depositSy  and  those  which  pay  to  depodtois  a  speci- 
fied rate  of  interest  on  time  deposits;  that  in  the  former 
class  the  depositors  are,  in  effect,  members  of  the  corporar 
tion,  and  interested  in  its  profits,  while  in  the  latter  dass 
they  are  creditors,  and  have  no  interest  in  the  profits. 

The  language  of  section  3617,  however,  is  comprehen- 
sive enough  to  include  both  classes,  and  we  see  no  ground 
upon  which  we  can  say  that  the  latter  class  was  not  in- 
tended to  be  included.  All  are  organized  under  title  X. 
of  the  Civil  Code.  Section  571  of  the  Civil  Code  is  as 
follows:— 

'^Sec.  671.  Corporations  organized  for  the  purpose 
of  accumulating  and  loaning  the  funds  of  their  mem- 
bers, stockholders,  and  depositors  may  loan  and  invest 
the  funds  thereof,  receive  deposits  of  money,  loan,  in- 
vest, and  collect  the  same,  with  interest,  and  may  repay 
depositors  with  or  without  interest  No  such  corporar 
tion  must  loan  money,  except  on  adequate  security  on 
real  or  personal  property,  and  such  loan  must  not  be 
for  a  longer  period  than  six  years." 

This  section  expressly  authorizes  such  corporations  to 
receive  deposits,  loan  and  invest  the  same,  and  repay  d»* 
positors  with  or  without  interest,  which  is  the  mode  in 
which  appellant  conducts  its  business. 

We  are  not  referred  to  any  decision  rendered  since  die 
amendment  of  section  3617  of  the  Political  Code  was 
adopted;  but  it  is  argued  that  that  amendment  was  made 
immediately  after  the  decision  was  rendered  in  Burke  v. 
Badlam,  67  Cal.  594,  which  involved  the  taxation  of  the 
San  Francisco  Savings  Union,  which  was  of  the  first 
class  of  associations  above  mentioned,  and  that  the 
amendment  was  therefore  intended  only  to  apply  to  those 
savings  and  loan  associations  in  which  depositors  shared 
in  the  general  dividend.    In  that  case  an  effort  was  made 
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to  tax  both  the  bank  and  the  depositozB  upon  the  same 
moneys;  and  it  was  held  that  that  would  be  double  taxar 
tion,  prohibited  both  by  the  constitution  and  the  statute. 
But  the  other  provision  of  the  constitution  and  statute, 
requiring  all  property  to  be  taxed,  was  found  to  be 
equally  imperative;  and  for  the  purpose  of  securing  the 
taxation  of  all  property  of  the  character  in  questioui  and 
at  the  same  time  avoiding  double  taxation,  the  amend- 
ment of  section  3617  of  the  Political  Code  was  made.  So 
far  as  the  depositors  are  concerned,  these  deposits  are 
not  treated  or  taxed  as  solvent  and  unsecured  credits, 
and  therefore  are  not  taxable  to  them;  and  being  thus 
taken  out  of  the  category  of  credits,  cannot  be  treated 
as  liabilities  by  the  bank  for  the  purpose  of  reducing 
the  amount  of  its  solvent  unsecured  credits  liable  to 
taxation. 

As  savings  banks  are  prohibited  from  loaning  the 
money  of  depositors,  except  on  adequate  security,  upon 
real  or  personal  property,  we  must  assume  that  the  sol- 
vent unsecured  credits  reported  by  appellant  were  loans 
of  its  capital  or  profits  upon  personal  security;  and  if 
its  contention  in  this  case  should  be  carried  out,  savings 
banks  with  a  capital  paid  in  by  its  stockholders  could 
always  evade  taxation  upon  its  entire  capital,  so  long  as 
its  savings  deposits  equaled  or  exceeded  its  capital,  by 
converting  its  capital  into  unsecured  credits. 

We  think  the  demurrer  to  the  complaint  was  properly 
sustained,  and  advise  that  the  judgment  be  affirmed. 

Bmlohs^  df  and  Footb,  C,  concurred. 

¥m  the  imsqdi  given  in  the  foregoing  opinion,  the 
judgment  is  aflSrmed. 

Paxbsov,  J^  Habbison,  J.,  Qabouttji»  J. 
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[N«.  20061.    Departm«nt  TwD.-^aBiimi7  18,  188B.) 
THE  PEOPLE,  Respondent,  v.  LEM  YOU,  Appellant. 


Ommf Ai.  Law — ^Pebjubt — ByiDENO»— Tssmfoirr  ni  Gausb 
Pkbjubt  was  OomnTTED— Matebiautt. — Upon  the  trial  of  a  d»- 
feadant  diarged  with  perjury,  evidence  of  the  testimony  which  the 
witneMea  gave  at  the  trial  in  which  It  waa  alleged  the  perjaiy  was 
committed,  and  the  state  of  the  cause  in  which  the  alleged  false  testi- 
mony waa  given,  may  be  proven,  in  order  to  show  the  materiality  of 
the  latter ;  and  where  evidence  of  such  previous  testimony  was  glTsn 
for  the  purpose  of  showing  as  a  fact  that  the  testimony  had 
given,  and  was  expressly  limited  to  that  purpose,  an  objection  to  i 
evidence,  upon  the  grounds  that  the  defendant  was  not  present  when 
the  testimony  was  given,  and  had  no  opportunity  to  examine  or  cress 
examine  the  witnesses,  that  one  of  the  witnesses  was  living  within 
the  Jurisdiction,  and  should  have  been  called  himself,  and  that  tlw 
ether  witness  was  dead,  and  therefore  his  former  testimony  oonld  oot 
be  introduced,  is  without  merit 

Id. — ^Testtmont,  when  Materiai^ — The  testimony  of  a  witness  may 
be  material  when  contradicting  a  part  of  the  testimony  givsn  bf 
another  witness  which  is  material,  or  If  going  to  the  credit  or  dl^ 
credit  of  other  witnesses. 

Id. — ^BisHT  or  Detendant  to  be  Oonfbontbd  with  Witnebbib.— Qm 
rale  that  a  defendant  in  a  criminal  action  must  be  confronted  with 
his  witnesses  does  not  apply  upon  a  prosecution  for  perjury,  where 
all  that  is  sought  to  be  proven  is  the  mere  fact  that  certain  testimony 
had  been  given  upon  the  trial  where  the  alleged  perjuiy  was  oosn- 
mitted,  and  the  defendant  is  confronted  with  the  witnesses  whs  tes- 
tify as  to  that  fact 

Id.— TEBTHfoirr  or  Shobt-hakd  Rbpobtbb— RsABma  rsoic  Noras. — 
Where  the  official  stenographic  reporter  of  the  oonrt  in  whidi  the  trial 
was  had  wherein  the  alleged  perjury  was  committed  was  sworn  as  a 
witness  upon  the  trial  of  the  defendant  for  perjnry,  and  testified  that 
he  had  taken  notes  of  the  testimony  in  the  former  trial,  and  that 
tiiey  were  correct,  it  was  not  error  for  the  trial  court  to  allow  him 
to  read  the  testimony  from  his  notes,  subject  to  cross-examination. 

Id. — ^Matebialitt  or  False  Testiicont— QuBsnoir  or  Law— iNOOir- 
sisTENT  iNBnncnoNs. — On  a  trial  for  perjnry,  the  question  of  the 
materiality  of  the  alleged  false  testimony  is  always  one  of  law  f6r 
the  court,  and  not  of  fact  for  the  Juiy;  and  It  is  error  fer  the 
court  in  instructing  the  jniy,  to  leave  the  question  to  the  Jury  In  one 
part  of  the  instructions,  while  in  another  part  it  Is  decided  by  the 
court  and  taken  away  from  the  Jury. 

Id. — ^Pbovincb  or  Ooubt  aitd  Jubt.— While  the  Jniy  has  die  naked 
power  to  decide  all  the  qnestions  arising  on  the  general  Issas  of  ast 
guilty,  it  only  has  the  right  to  find  the  facts,  and  apply  ts  them 
the  law  as  given  by  the  court 

Id. — iNSTBUcnoN — Facts  Showing  Matebiautt. — On  a  trial  ibr 
perjury,  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  what 
facts  would  show  material  testimony. 

Id. — iMMATEBiAi.  Testihont  UPON  Tbial  roB  MUBDEB. — In  a  prosecution 
for  perjury,  where  it  appears  that  upon  a  trial  for  murder,  in  which  the 
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aUeged  false  testimony  was  given,  there  waa  no  conflict  of  tes- 
timony, and  no  issue  as  to  the  fact  that  the  person  murdered  was 
foond  lying  In  front  of  her  house,  wounded,  it  Is  immaterial  to 
know  who  carried  her  into  the  house,  and  eridence  that  one  of  the 
witnesses  testified  that  he  and  another  person  carried  her  into  the 
house,  it  not  appearing  that  he  testified  at  that  trial  to  any  other 
fact  materia]  to  the  case,  wheieas  the  defendant  testifiec^  that  they 
did  not  carry  her  in,  but  that  two  Chinamen  did,  doss  not  show  that 
the  defendant's  evidence  was  material,  and  an  instruction  to  the 
jury,  to  the  effect  that   such  testimony  was  material,  is  erroneous. 

lA. — ^TiMB  or  Matebiautt. — ^The  alleged  false  testimony  must  be 
shown  to  hare  been  material  at  the  time  when  it  was  given. 

Id. — Dtiito  Deolaiution — Matebialitt  of  Discbediting  BvxDKircB 
— iNSTBUonoN — ^DuTT  ov  CouBT. — ^Where  a  witness  has  testified  to 
a  dying  declaration  of  the  deceased  as  to  who  killed  her,  evidence 
of  the  defendant  accused  of  perjury  that  she  told  him  she  did  not 
know  who  shot  her  may  be  material,  as  tending  in  some  degree  to 
discredit  the  dying  declaration;  but  the  court  should  determine 
whether  the  declaration  was  a  dying  declaration  before  instructing 
as  to  the  materiality  of  the  alleged  false  testimony. 

Id. — OBOSS-EZAlCmATION — ^WlTNESB    APFEAJUNG    UFOK    SEOOND    TBIAI« 

— Explanation  of  Delay. — Where  a  witness  testified  upon  the  trial 
of  a  defendant  for  perjury,  alleged  to  have  been  committed  during  a 
murder  trial,  that  he  was  present  and  saw  the  deceased  shot,  that 
he  was  not  a  witness  upon  the  first  trial  of  the  person  charged  with 
the  murder,  and  had  told  no  one  what  he  knew  about  the  shooting 
until  he  was  picked  up  on  the  street  during  the  second  trial  of  such 
person,  and  taken  to  the  district  attomey^s  oflice,  it  is  error  for  the 
conrt  to  refuse  to  allow  the  defendant  to  ask  the  witness,  on  cross- 
examination,  who  took  him  to  the  district  attomeyV  office,  for  the 
purpose  of  showing  bow  he  came  at  so  late  a  time  to  tell  what  he 
knew  about  the  case. 

Appsal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  B.  Outhrie,  and  E.  U.  Outhrie,  for  Appellant 

Atiomey-Oeneral  W.  H.  E.  Hart,  for  Respondent. 

McFaklakd,  J. — ^Defendant  was  convicted  of  perjury, 
and  appeals  from  the  judgment,  and  from  an  order  de- 
nying a  new  trial. 

It  is  charged  in  the  information  that  the    appellant, 

liem  You,  gave  certain  false  and  material  testimony    on 

the  trial  of  one  Wong  Ark  for  the  alleged  murder  of   a 

won  inn   named  Goot  Gue,  who  was  shot  in  or  in  front 
vnvTi  Pur — ^iR 
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of  the  house  in  which  she  lived,  on  the  night  of  April 
26,  1891,  in  the  city  of  Los  Angeles. 

There  is  great  conflict  of  evidence  as  to  whether  or 
not  the  said  testimony  of  the  appellant  was  false,  and 
appellant  makes  no  point  as  to  the  sufficiency  of  the  ev- 
idence to  justify  the  jury  in  finding  that  said  testimony 
was  false.  But  appellant  contends  that  the  court  com- 
mitted several  errors  in  ruling  upon  the  admissibility 
of  evidence,  and  in  instructing  the  jury. 

1.  For  the  purpose  of  showing  the  materiality  of  the 
alleged  false  testimony  of  appellant,  the  prosecution 
offered  evidence  of  the  testimony  which  two  witnesses 
named  Rohn  and  Bevan  gave  at  the  said  trial  of  said 
Wong  Ark.  (There  were  two  or  three  trials  of  the  said 
Ark,  but  the  alleged  false  testimony  occurred  at  the  first 
of  said  trials.)  To  this  evidence  appellant  objected, 
is  incompetent,  irrelevant,  and  immaterial,  because 
appellant,  not  being  present  when  said  testimony  was 
given,  had  no  opportunity  to  examine  or  cross-examine 
said  witnesses,  because  said  Kohn  was  living  within 
the  jurisdiction,  and  should  have  been  called  himself, 
and  because  Bevan  having  since  died,  there  is  no  rule 
by  which  bis  former  testimony  can  be  introduced  in 
this  cause.  The  oourt  overruled  the  objectiona,  and 
appellant  excepted. 

The  ruling  of  the  court  was  right  The  purpose  was, 
not  to  produce  said  testimony  anew,  as  tending  to  prove 
the  facts  stated  therein:  it  was  offered  merely  for  the 
purpose  of  showing  as  a  fact  that  such  testimony  had 
been  given,  and  it  was  expressly  limited  by  the  oourt  to 
that  purpose.  The  materiality  of  alleged  false  testimony 
does  not  always  appear  upon  ita  face,  or  when  simply 
compared  with  the  indictment;  it  may  be  material  on 
account  of  certain  other  testimony  which  had  been  pre- 
viously introduced  on  the  trial  of  a  cause.  The  testi- 
mony of  a  witness  may  be  material  when  contradicting 
a  part  of  the  testimony  given  by  another  witness  which 
is  material,  or  if  going  to  the  credit  or  discredit  of  other 
witnesses,  etc     For  instance,  if,  on  the  trial  of  A  for  a 
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felony,  B  should  testify  that  C  was  at  a  certain  place  at 
a  certain  time,  this  would  not  appear  upon  ita  face  to 
be  material;  but  if  C  had  previously  testified  that  he 
was  at  another  and  remote  place  at  said  time,  and  had 
seen  A  oommit  the  criminal  offense  charged,  theo  it 
clearly  would  be  material.  And  so  the  previous  evi- 
dence, and  the  state  of  the  cause  in  the  action  in  which 
the  alleged  false  testimony  was  given,  may  be  proven,  in 
order  to  show  the  materiality  of  the  latter  (2  Russell  on 
Crimes,  662;  3  Greenl.  Ev.,  sec.  197) ;  otherwise  the  ma- 
teriality of  alleged  false  evidence  could  rarely  be  shown. 
The  rule  contended  for  by  appellant,  that  a  defendant 
must  be  confronted  with  his  witnesses,  eta,  does  not 
apply  here.  All  that  was  sought  to  be  proven  here  was 
the  mere  fact  that  certain  testimony  had  been  given, 
and  the  appellant  was  confronted  with  the  witnesses 
who  testified  to  that  fact.  If  the  greater  part  of  the 
testimony  of  appellant  given  in  the  Wong  Ark  trial  was 
material  at  all,  it  was  so  only  in  connection  with  the 
said  testimony  of  said  witnesses  Kohn  and  Bevan. 

The  said  previous  testimony  of  said  Rohn  and  Bevan 
was  read  by  F.  H.  Longley,  the  official  stenographic  re- 
porter of  the  court,  from  his  transcript  of  notes  of  the 
testimony,  which  he  testified  to  be  correct;  and  appel- 
lant seeks  to  make  the  point  that  said  transcript  was  not 
admissible  evidence.  But  we  do  not  think  that  the 
point  whether  or  not  a  certified  transcript  of  the  re- 
porter's notes  would,  as  an  independent  document,  have 
been  admissible  arises  in  this  case.  Mr.  Longley  was 
sworn  as  a  witness,  and  testified  that  he  had  taken  such 
notes,  and  that  they  were  correct,  and  he  was  allowed 
to  read  them,  and  was  subject,  of  course,  to  cross-exam- 
ination; and  his  testifying  from  his  notes  was  clearly 
admissible,  under  section  2047  of  the  Code  of  Civil  Pro- 
cedure. None  of  the  authorities  cited  by  appellant  are 
applicable  to  this  point. 

2.  Appellant  makes  the  contention  that  the  court 
erred  in  instructing  the  jury,  for  the  reason,  among 
others,  that  in  one  part    of  the    instructions    given    the 
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question  of  the  materiality  of  the  alleged  false  testimony 
was  left  to  the  jury,  while  in  another  part  of  the  instruo- 
tions  it  was  decided  by  the  court  and  taken  away  from 
the  jury;  and  this  contention  must  be  sustained.  For 
instance,  instructions  Nos.  4  and  6,  given  at  the  people's 
request,  and  instructions  Nos.  3  and  11,  given  at  request 
of  defendant,  go  upon  the  theory  that  it  was  proper  for 
the  court  to  give  the  jury  certain  advice,  information,  and 
definitions  upon  the  general  subject  of  the  materiality 
of  the  testimony,  and  allow  the  jury,  under  such 
instructions,  to  determine  whether  or  not  it  was  mate- 
rial; while  in  instructions  Nos.  2  and  3,  given  by  the 
court  of  its  own  motion,  the  court  determined  that  two 
of  the  items  of  alleged  false  testimony  were  material.  If 
the  said  two  specific  instructions  had  embraced  all  the 
matters  charged  in  the  information,  it  might  perhaps  be 
said  that  the  general  instructions  did  not  work  any  pre- 
judice to  appellant,  although,  even  then,  the  instructions 
would  have  been  subjected  to  the  charge  of  inconsis- 
tency. But  the  said  two  specific  instructions  do  not 
embrace  all  the  charges  of  false  testimony  made  in  the 
information,  and  therefore  the  materiality  of  all  the 
other  testimony  alleged  to  have  been  given  by  appellant 
was  left  to  the  jury. 

The  question  of  the  materiality  of  evidence,  no  matter 
when  or  how  it  may  arise,  is  always  one  of  law  for  the 
court,  and  not  of  fact  for  the  jury.  It  usually  arises  in 
the  ordinary  trial  of  a  cause,  where  one  party  offers  evi- 
dence, and  the  other  objects  to  it  as  immaterial;  and  in 
that  case  it  would  be  clear  to  every  one  that  the  question 
was  for  the  court.  But  the  question  is  exactly  the  same 
when,  on  a  trial  for  perjury,  the  materiality  of  the  alleged 
false  testimony  arises.  Of  course,  a  jury,  in  rendering 
a  general  verdict  in  a  criminal  case,  necessarily  has  the 
naked  power  to  decide  all  the  questions  arising  on  the 
general  issue  of  not  guilty;  but  it  only  has  the  right  to 
find  the  facts,  and  apply  to  them  the  law  as  given  by 
the  court.  And  on  a  trial  for  perjury,  it  is  the  duty  of 
the  court  to  instruct  the  jury  as  to  what  facts  would 
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show  material  testimony.  (2  Wharton's  Crim.  Law, 
sec.  1284;  Cothran  v.  State,  89  Miss.  541;  Steinman  v. 
McWilUamB,  6  Pa.  St.  170;  Regina  v.  Southwood,  1  Fost 
&  P.  356;  Power  v.  Price,  16  Wend.  448;  State  v.  LewU,  10 
Kan.  157;  People  v.  Clementshaw,  59  Cal.  385.)  There 
is  nothing  to  the  contrary  in  the  case  of  People  v.  Bril- 
liant,  58  Cal.  214.  The  court  was  there  considering  an 
entirely  different  question,  viz.,  the  sufficiency  of  the 
indictment;  and  in  the  language  quoted  by  appellant 
from  the  opinion  of  McKinstry,  J.,  it  is  merely  said  that 
certain  questions  were  to  be  determined  in  that  ''present 
cause,"  and  that  whether  certain  facts  existed  which 
would  make  the  matter  material  was  to  be  determined 
by  the  jury.  In  2  Wharton's  Crim.  Law,  sec.  1284,  it 
is  said  that  "the  proper  course  is  for  the  court,  assum- 
ing all  the  evidence  to  be  true,  to  determine  whether 
the  particular  article  of  evidence  is  or  is  not  material. 
Any  dispute  as  to  the  truth  of  facts,  however,  must  go 
to  the  jury."  The  same  rule  was  substantially  declared 
in  People  v.  Clementshaw,  59  Cal.  385,  the  syllabus  of 
the  case  being  misleading.  The  proper  course  for  the 
court  to  pursue  in  such  a  case  is  aptly  stated,  on  the 
kindred  subject  of  malicious  prosecution,  in  the  opinion 
of  this  court,  rendered  by  Mr.  Justice  Harrison,  in  Ball 
V.  Rawles,  93  Cal.  228.  Substituting  the  words  "mate- 
riality of  testimony"  for  "probable  cause,"  the  following 
language  from  that  opinion  is  a  correct  statement  of  the 
duty  of  the  court  on  the  trial  of  a  defendant  for  perjury : 
"It  is  necessary,  for  the  court,  in  each  instance,  to  deter- 
mine whether  the  facts  that  they  [the  jury]  may  find 
from  the  evidence  will  or  will  not  establish  that  issue. 
Neither  is  it  competent  for  the  court  to  give  to  the  jury  a 
definition  of  probable  cause,  and  instruct  them  to  find 
for  or  against  the  defendant  according  as  they  may  de- 
termine that  the  facts  are  within  or  without  that  defini- 
tion. Such  an  instruction  is  only  to  leave  to  them  in 
another  form  the  function  of  determining  whether  there 
was  probable  cause.  The  court  cannot  divest  itself  of 
its  duty  to  determine  this  quc-1  ion,  however  complicated 
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or  numerous  may  be  the  facts.  It  must  instruct  the 
jury  upon  this  subject  in  the  concrete^  and  not  in  the 
abstract,  and  must  not  leave  to  that  body  the  office  of 
determining  the  question,  but  must  itself  determine  it, 
and  direct  the  jury  to  find  its  verdict  in  accordance  with 
such  determination.  The  court  should  group  in  its  in- 
structions the  facts  which  the  evidence  tends  to  prove, 
and  then  instruct  the  jury  that  if  they  find  such  facts 
to  be  established,  there  was  or  was  not  probable  cause, 
as  the  case  may  be,  and  that  their  verdict  must  be  ac- 
cordingly." These  views  do  not  conflict  with  People  v. 
Ah  Sing,  95  Gal.  659;  there  the  manner  of  establishing 
the  materiality  of  evidence  was  not  before  the  court 

It  is  not  clear  from  the  record  whether  or  not  appel- 
lant makes  a  specific  objection  to  the  correctness  of  said 
instruction  No.  2,  given  by  the  court  on  its  own  motion: 
but  as  we  think  said  instruction  was  wrong,  although 
the  method  pursued  in  it  was  right,  and  as  the  case  may 
probably  be  tried  again,  we  think  it  proper  to  notice  it. 
It  appears  that  on  the  said  trial  of  Wong  Ark  the  wit- 
ness Rohn  testified,  in  substance,  that  at  the  time  the 
woman  Goot  Gue  received  the  mortal  wound,  he,  the 
witness,  was  about  140  yards  from  where  she  lived;  that 
he  heard  a  police-whistle  in  the  neighborhood  of  where 
she  lived,  and  immediately  proceeded  to  that  place; 
that  he  found  Goot  Gue  lying  in  front  of  the  house,  suf- 
fering from  a  gunshot  wound;  that  there  were  only  a 
few  persons  there  at  the  time;  that  another  man,  named 
Roper,  who  was  on  horseback,  appeared  at  the  scene  at 
about  the  same  time;  and  that  he  (Rohn)  and  Ropei 
carried  the  woman  Goot  Gue  into  the  house.  Now. 
the  appellant  herein,  Lem  You,  testified,  among  other 
things,  that  he  heard  the  shot  at  the  same  time,  being  at 
another  point  near  the  place  of  the  shooting;  that  he, 
the  appellant,  and  one  Ah  Tet,  also  went  immediately 
to  the  place,  and  also  found  the  woman  lying  on  the 
sidewalk,  shot;  that  when  he  got  there,  there  were  n 
good  many  people  present,  but  lli;it  lUMl^ior  Rohn  noi 
Roper  had  come;  tli.it   two  other  riiin  nnen   cirned    tin 
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woman  into  the  house,  and  that  Kohn  and  Roper  did 
not  carry  her  in.  The  court,  in  said  instruction  No.  2, 
instructed  the  jury,  in  substance,  that  said  testimony 
of  the  appellant  was  material;  and  in  this  we  think  that 
the  court  erred,  at  least  upon  the  state  of  the  evidence 
as  it  then  appeared.  There  was  no  conflict  of  testimony 
and  no  issue  as  to  the  fact  that  the  woman  Goot  Gue  was 
found  lying  in  front  of  the  house,  wounded.  All  the 
witnesses  swore  to  that  fact,  and  there  was  no  controversy 
about  it  Under  those  circumstances,  we  do  not  think 
it  was  material  to  know  who  carried  her  into  the  house; 
nor  is  the  latter  fact  connected  in  any  way  with  anything 
that  was  material.  If  the  witness  Rohn  had  given  fur- 
ther testimony  about  something  that  was  material,  then 
the  contradiction  by  appellant  of  his  statement  that  he 
carried  the  woman  into  the  house  might  have  been  mar 
terial,  for  it  might  have  affected  his  credibility  and 
lessened  the  weight  of  the  additional  material  evidence. 
But  the  record  does  not  show  that  at  the  first  trial  of 
Wong  Ark  the  witness  Rohn  testified  to  any  other  fact 
material  in  the  case;  and  the  testimony  of  the  appellant 
must  have  been  material  at  the  time  when  it  was  given. 

It  may  be  well,  also,  to  notice  the  third  instruction, 
given  by  the  court  of  its  own  motion.  It  seems  that 
the  appellant  testified  that  when  he  approached  the  wo- 
man on  the  sidewalk,  he  asked  her  who  shot  her,  and 
she  replied  that  she  did  not  know,  and  it  appears  fur- 
ther, that  the  witness  Bevan  testified  that  on  the  next 
day,  about  eleven  o'clock,  a.  m.,  the  said  Goot  Gue  told 
him,  in  substance,  that  Wong  Ark  killed  her.  The  court 
told  the  jury  that  the  testimony  of  the  appellant  as  to 
what  Goot  Gue  told  him  was  material,  if  the  jury  be- 
lieved that  the  statement  made  the  next  day  by  her  to 
Bevan  was  a  dying  declaration, — at  leart  that  is  the  way 
we  construe  the  instruction.  If  the  statement  of  Goot 
Gue  made  to  Bevan  was  made  under  such  circum- 
stances that  it  was  admissible  as  a  dying  declaration, 
then  said  testimony  of  defendant  was  probably  material, 
because  it  might  have  affected  in  some  degree  the   truth 
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of  th3  statement  made  by  Bevan;  but  the  court  should 
have  more  particularly  and  clearly  determined  for  itself 
whether  or  not  the  said  statement  made  to  Bevan  was  a 
dying  declaration. 

3.  We  think  the  court  erred  in  refusing  to  allow 
appellant  to  ask  of  the  witness  Ah  Lung,  on  cross-ex- 
amination, the  question,  "Who  took  you  up  to  the  dis- 
trict attorney's  oflBce?"  although  this  error  may  not  be 
of  great  importance.  The  said  Ah  Lung  had  testified 
that  he  was  present  and  saw  Wong  Ark  shoot  Goot  Gue; 
that  he  was  not  a  witness  on  the  first  trial  of  Wong  Ark, 
and  had  told  no  person  what  he  knew  about  the  shooting 
until  he  was  picked  up  on  the  street  during  the  second 
trial  of  Wong  Ark,  and  taken  to  the  district  attorney's 
office.  This  conduct  of  the  witness  was  rather  suspi- 
cious; and  for  the  purpose  of  showing  how  he  came,  at 
so  late  a  time,  to  teU  what  he  knew  about  the  case,  we 
think  it  was  not  improper  to  ask  him  upon  whose  sug- 
gestion he  went  to  see  the  district  attorney. 

The  record  does  not  disclose  any  other  error,  and  we 
do  not  deem  it  necessary  to  discuss  the  other  points 
made  by  appellant. 

Judgment  and  order  reversed. 

Db  Havbn,  J.,  and  Garoutte,  J.,  concurred. 


tNo.  19107.  Department  One. — January  19.  1893.] 

In  the  Matter  of  the  Estate  of  CHRISTIAN   P. 
HAAS,  Deceased. 

BstATn  or  Deceased  Pebsons*— SETTLsifENT  or  Bzeoutob*8  Account 

— Guardian  ath)  Ward — Disfuted  Title  to  Property — ^Jurisko- 
TioN  OP  Probate  Ck)URT — ^Parties. — Where,  upon  the  settlement  of 
an  annual  account  of  an  executor,  a  legatee  under  the  will  objected 
thereto,  upon  the  ground  that  the  executor  had  property  in  his  posses- 
sion belonging  to  the  estate,  and  for  which  he  had  not  accounted.  In 
answer  to  which  tb^  executor  alleged  that  the  property  belonged  to  Ills 
ward,  and  be  held  it  as  her  guardian,  and  had  returned  it  to  the  court 
in  his  inventory  and  appraisement  of  the  estate  of  his  ward,  and  ob" 
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}ected  to  the  Jnrisdictioii  of  the  probate  court  to  hear  and  de- 
termine the  question,  the  ward  being  no  party  to  the  proceeding, 
an  issne  was  thereby  raised  as  to  where  the  legal  title  to  the  prop- 
erty rested,  which  the  probate  court  had  no  jurisdiction  to  hear  and 
determine.  Where  it  becomes  apparent  from  the  pleadings  that 
matters  of  title  to  property  are  at  issue,  such  matters  should  be  left 
to  other  courts  for  determination,  care  being  exercised  that  all  par- 
ties interested  should  be  fairly  and  fully  represented  at  the  trial. 
Id. — ^Refbeskntation  of  Wabd  bt  Ejxboutob — CoimjcniNa  Tbusts. 
— ^The  executor,  upon  the  settlement  of  his  final  account,  is  not  in  a 
position  to  represent  his  ward  as  guardian  at  the  trial  of  an  issue 
•s  to  her  title  to  property  claimed  to  belong  to  the  estate,  his  two 
positions  of  trust,  as  executor  and  guardian,  being  in  direct  antag* 
onlsm  upon  the  question  of  property  rights  involved  in  the  proceed- 
ing, and  the  probate  court  has  no  Jurisdiction  to  quiet  the  title  of 
the  estate  to  the  property  as  against  the  ward.  The  executor  could 
not  be  heard  upon  appeal  from  an  order  assuming  to  quiet  such 
title  if  it  were  not  for  his  prospectiye  personal  liability  in  one  or 
the  otfaar  of  the  estates. 

Appbal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  settling  an  executor's  annual  account 

The  facts  are  stated  in  the  opinion  of  the  courk 

Charles  L.  Batcheller,  for  Appellant 

Albert  M.  Stephens,  for  Respondent 

Gabouttb,  J. — ^This  is  an  appeal  hy  the  executor, 
James  F.  Mooney,  from  an  order  settling  his  annual  ao- 
ooimt  When  the  executor  filed  his  account,  a  legatee 
under  the  will  objected  thereto,  upon  the  groimd  that  he 
had  a  large  sum  of  money  and  also  other  personal  prop- 
erty in  his  possession  which  was  the  property  of  the 
estate,  and  for  which  he  had  not  accounted.  In  answer 
to  these  objections,  the  executor  set  out  that  he  was  the 
duly  appointed,  qualified,  and  acting  guardian  of  Ella 
V.  Haas,  a  minor;  that  said  property  was  her  property, 
and  he  held  it  as  such  guardian,  and  had  returned  it  to 
the  court  in  his  inventory  and  appraisement  of  her  es- 
tate; and  he  thereupon  objected  to  the  court  hearing  and 
determining  these  matters,  upon  the  ground  that,  as  a 
court  of  probate,  it  had  no  jurisdiction  thereof.  The 
court  proceeded  to    a  trial  of  the    issues    raised    by    the 
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pleadings,  made  findings  of  fact  to  the  effect  that  this 
property  was  the  property  of  the  estate,  and  by  the  de- 
cree charged  the  same  to  the  executor  in  his  account 

In  the  present  stattLs  of  this  case,  the  executor  occu- 
pied a  position  which  is  not  at  all  pleasant  to  him, 
viewed  from  a  pecimiary  stand-point,  for  he  is  now 
charged  with  this  property  in  the  estate  of  his  ward, 
and  also  in  the  estate  of  the  deceased,  Haas,  and  for 
that  reason  he  has  such  an  interest  in  the  final  deter- 
mination of  the  cause  as  to  justify  his  appearance  in 
this  court.  But  his  two  positions  of  trust  are  in  direct 
antagonism  upon  the  question  of  property  rights  in- 
volved in  this  proceeding,  and  if  it  were  not  for  the 
prospective  personal  liability  against  him  in  one  or  the 
other  of  these  estates,  he  should  not  be  heard  here  at 
all,  for  in  representing  both  trusts  he  would  most  likely 
misrepresent  one. 

The  minor,  Ella  V.  Haas,  was  not  a  party  to  this  pro- 
ceeding in  the  trial  court,  and  is  not  a  party  to  this 
appeal,  although  the  decree  of  that  court,  which  is  before 
us,  holds  this  property  to  be  the  property  of  the  estate. 
The  necessary  effect  of  this  decree  is  to  declare  that  she 
has  no  title  therein,  for  the  question  of  her  title  was  the 
only  issue  involved.  The  executor  was  not  in  a  position 
to  represent  the  ward  at  the  trial  of  that  issue,  for  the 
reasons  already  stated;  and  the  affirmance  by  this  court 
of  the  judgment  of  the  trial  court  would  in  no  degree 
quiet  the  title  to  this  property  as  between  the  respective 
claimants. 

The  issues  raised  by  the  objections  of  the  legatee  to 
the  account,  and  the  answer  of  the  executor  to  such  ob- 
jection, directly  involved  the  question  as  to  where  the 
legal  title  to  this  personal  property  rested,  and  that  was 
an  issue  the  probate  court  had  no  power  to  hear  and  de- 
termine. There  are  many  matters  relating  to  the  es- 
tates of  deceased  persons  of  which  the  probate  court  has 
no  jurisdiction,  and  the  determination  of  the  question 
of  iille  to  property  is  e^ssentially  one  of  them.  When  it 
l,(u'juTie  appnront    from    the    pleadings    that    matters    of 
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title  to  property  were  at  issue,  such  matters  should  have 
been  left  to  other  courts  for  determination,  care  being 
exercised  that  all  parties  interested  should  be  fairly  and 
fully  represented  at  the  trial. 

Order  reversed,  except  that  part  thereof  disallowing  daim 
of  Ella  v.  Haas;  as  to  that  part,  afiSrmed. 

Patebsok,  J.,  and  Habbison^  J.,  oonoorred. 

Hearing  in  Bank  denied. 


[No.  10042.    Department  One.— Janiiaiy  19,  1898.] 

HENRY   W.   KING   bt   al.,   Rbspondbntb,   v.   J.   T. 
SHEWARD,  Appellant. 

Sales— RiTUBN  of  Qoods — ^Nxw  Gontbaot— Saxb  iob  Pusorabkb'b 
BEiVKnT — AonoN  fob  Diffebenge  in  Pbiob — Recoupment  of  Dam- 
ages.— ^Where  goods  ordered  were  sent  to  the  purchaser  with  the 
privilege  of  returning  anything  not  miitabie  to  the  pnrchaaer's  market 
within  ten  days,  and  several  months  thereafter,  without  previous 
complaint,  the  purchaser  requested  permission  to  return  part  of  the 
goods,  which  request  was  declined  by  the  seller,  with  an  offer  to 
receive  them  to  be  handled  by  the  seller  for  the  purchaser  at  the  best 
price  obtainable,  and  they  were  returned  to  the  seller  pursuant  to 
■och  offer,  the  offer  and  acceptance  thereof  constituted  a  new  con- 
tract, which  precluded  the  purchaser  from  thereafter  recouping  dam- 
ages for  the  goods  returned,  on  the  ground  that  they  were  not  the 
kind  of  goods  ordered,  and  he  is  liable  in  an  action  by  the  seller  for 
the  difference  between  the  original  price  of  the  goods  and  a  leas  price 
at  which  they  were  sold  for  his  benefit  under  the  new  contract 

Appbal  from  a  judgment  of  the  Superior  Court  of  Lob 
Augeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jame»  Bwdeit,  for  Appellant 

J.  L.  Mwrphey,  for  Beapondenta. 

Gaboutts,  J. — ^In  this  cause  the  learned  judge  of  the 
trial  court  rendered  the  following  opinion:-— 
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'"The  plaintiffs  are  a  clothing-house  in  Chicago,  and 
the  action  is  for  a  balance  due  on  a  claim  for  goods  sold 
and  delivered  to  the  defendant.  The  main  item  of  dif- 
ference,  about  which  the  contention  in  this  suit  is,  arises 
from  a  loss  on  the  return  of  some  of  the  goods.  The 
defendant  ordered  the  goods  by  a  letter  to  a  Mr.  Cook, 
who  was  acting  for  the  plaintiffs,  the  Chicago  house, 
asking  him  to  send  not  to  exceed  two  thousand  dollars' 
worth  of  boys'  and  children's  clothing,  and  adds:  'I  want 
the  privilege  of  returning  anything  I  want  to,  but  if  you 
take  proper  care,  I  will  not  return  anything,  in  all  prob- 
ability.' Mr.  Cook  turned  this  letter  over  to  the  plain- 
tiff, the  Chicago  House,  and  they  shipped  the  lot  of 
goods  to  fill  the  odder,  and  on  January  6,  1889,  Mr.  Cook 
sent  the  defendant  a  letter,  in  which  he  says:  'I  am  send- 
ing you  a  little  over  two  thousand  dollars,  so  you  can  re- 
turn anything  you  think  will  not  suit  your  market.' 

"The  evidence  shows  that  the  plaintiffs  sent  goods 
to  the  value  of  $476.62  more  than  Mr.  Sheward's  letter 
called  for,  and  the  bill  accompanying  the  goods  contained 
the  following  statement:  'We  will  allow  no  goods  to  be 
returned  after  ten  days  from  their  receipt.' 

"Mr.  Cook  testifies  that  the  first  time  they  were  noti- 
fied that  Mr.  Sheward  found  fault  with  the  goods  was 
his  letter  of  May  8,  1889,  in  which  he  states  that  Mr. 
Fitzackerly  had  discovered,  in  going  through  the  stock, 
that  they  did  not  need  the  long-pant  suits,  and  asked 
the  privilege  of  returning  them,  he  paying  the  freight 
charges  and  getting  other  goods  in  place  thereof,  and 
asking  Cook  to  wire  him  if  he  would  consent.  Cook 
turned  this  letter  over  to  the  house,  and  the  plaintiffs  at 
once  telegraphed  Mr.  Sheward,  on  the  same  day,  the 
15th  of  May,  and  wrote  Mr.  Sheward  refusing  to  permit 
him  to  return  the  goods.  May  15th,  after  receiving  the 
telegram  from  the  plaintiffs,  Mr.  Sheward  writes  another 
letter,  in  which  he  says  he  had  not  handled  boys'  cloth- 
ing enough  to  find  out  he  had  made  a  mistake,  *and  I 
ask  you  to  help  me  out.'  On  May  22,  1889,  plaintiffs 
wrote  another  letter  to  the  defendant,  in  answer  to  his 
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letter  of  May  15th  to  Cook,  in  which  they  again  refused 
to  receive  the  goods,  and  used  the  following  language: 
'If  you  had,  on  receipt  of  the  goods,  within  a  reasonable 
time  thereafter,  advised  us,  we  should  willingly  have  re- 
ceived them  for  you';  and  adding:  'We  will,  however, 
say  this  to  you:  you  may  return  the  goods  with  the  long 
pants,  and  we  will  handle  them  the  best  we  can  for  you, 
and  will  credit  you  with  whatever  we  can  get  for  them.' 
Immediately  upon  the  receipt  of  this  letter  by  the  de- 
fendant, and  on  the  29th  of  May,  1889,  he  packed  up 
161  suits  and  shipped  them  to  the  plaintiffs,  the  Chicago 
house,  and  sends  the  bill  with  a  letter  as  follows: — 

"  'We  send  you  to-day,  per  freight,  151  suits,  bill  in- 
closed, as  per  letter  of  instruction,  May  22d. 

"  TTours  truly,         J.  T.  Shewabd,  per  L.' 

"The  bill  shows  that  sixteen  lots  were  returned,  giv- 
ing the  numbers  of  each  lot,  which  corresponded  with 
the  same  numbers  in  the  plaintiffs'  first  bill  to  said 
Sheward,  but  the  return  bill  shows  that  ten  of  these  lots 
were  broken  by  forty-one  suits.  The  defendant,  it  is 
true,  says  that  his  bookkeeper,  who  signs  this  letter 
accompanying  the  return  bill,  had  no  authority  for 
writing  it;  still  he  was  in  the  employ  of  the  defendant, 
instructed  to  make  out  the  bill  and  send  the  same,  and 
it  was  in  the  line  of  his  business  to  accompany  it  with 
a  letter,  and  from  the  fact  that  the  goods  were  sent  after 
the  letter  received  from  the  plaintiffs,  they  would  be  sent 
in  pursuance  to  their  instruction,  whether  it  said  so  in 
the  letter  or  not.  In  other  words,  as  I  view  the  case, 
this  letter  of  instruction,  as  it  is  called,  or  letter  by  the 
plaintiffs  giving  the  conditions  on  which  they  would  re- 
ceive the  goods  returned,  disposes  of  this  case.  The 
defendant  had  his  option  whether  to  return  them  accord- 
ing to  the  terms  proposed  in  that  letter,  or  to  retain  them 
and  recoup  for  damages  if  they  were  not  the  kind  of 
goods  ordered.  He  saw  proper,  however,  to  accept  the 
terms  proposed  by  the  plaintiffs,  and  returned  the  goods. 
The  plaintiffs  accordingly  received  the  goods  so  returned 
and  sold  them,  as  thev  said  thov  would  do,  at  the  best 
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prices.  The  goods  were  billed  at  the  price  of  $882  when 
returned,  and  they  were  sold  by  the  plaintiffs  for  $600, 
making  a  difference  of  $282;  this,  with  the  item  of 
freight  and  a  small  error,  makes  the  amount  for  which 
the  suit  is  brought.  There  waa  much  testimony  in  the 
case,  and  much  of  the  argument  of  counsel  in  their 
briefs,  which,  under  the  view  I  take  of  the  matter,  cuts 
no  figure.  It  was  in  the  nature  of  a  new  contract  or 
[proposition  on  the  part  of  the  plaintiffs  to  receive  back 
the  goods  on  certain  conditions,  and  the  defendants  ac- 
cepted that  proposition,  and  that  is  the  end  of  the  mat- 
ter, whether  it  is  a  hardship  or  not. 

"Judgment  must  go  for  the  plaintiff." 

For  the  foregoing  reasons,  let  the  judgment  and  order 
be  affirmed. 

Patkrson,  J.,  and  Harrison,  J.,  concurred. 
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THE  PEOPLE,  Respondent,  v,   WILLIAM  EDWARD 
STEWART,  Appellant. 

Griminai.  Law — Assault  to  CJommit  Rapb — Bvidbitce — TasTiifoWT 

OF  Prosecutrix. — The  testimony  of  the  prosecutrix  alone,  apor  the 
trial  of  a  defendant  charged  with  an  assault  with  intent  to  commi*. 
rape,  may  be  sufficient  of  itself  to  establish  a  prima  facie  case  against 
the  defendant. 

lo.—  Assault  with  Gutltt  Intent — Abantwnment  of  Intkntions 
BEFORE  Consummation  of  Act. — Where  the  conduct  of  a  defendant 
charged  with  an  assault  with  intent  to  commit  rape  is  shown  to 
have  beon  »<iich,  at  the  time  of  the  alleged  assault,  as  to  indicate 
that  his  mind  was  bent  upon  using  whatever  force  upon  the  female 
would  be  necessary  to  accomplish  the  consummation  of  his  deeires, 
the  evidence  is  sufficient  to  support  a  conviction  of  the  offense,  and 
the  fnct  that  he  abandoned  his  intentions  before  the  consummation 
»f  the  aot,  by  reason  of  the  approach  of  other  parties,  or  by  reasnn 
of  the  pains  of  a  stricken  conscience,  will  not  purge  him  of  the  legal 
conBpquences  of  his  criminal  condut't 

[n. — Evidence — Prostration  of  Mind  of  Prosecutrix.— Upon  a 
prosecution  of  a  defendant  charged  with  an  assault  with  intent  to 
c-onimil  rape,  evidence  showing  that  the  prosecutrix  remained  in  an 
iiMc-onscions  or  semi-conscious  state  some  hours  after  she  escaped  fron^ 
the  defoiiflant  is  admissible. 
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Id. — IHMEDIATK     GOMFLAINT     BT     PbOSECUTBIX — STATEICKNT     A8     TO 

Details — Hkabsat. — ^The  fact  that  the  prosecutrix  made  immediata 
eomplaint  is  material  and  competent  evidence,  though  her  statementi 
u  to  the  details  of  the  afEalr  should  be  rejected  as  hearsay. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Colusa  Coimty^  and  from  an  order  denying  a  new  triaL 

The  facto  are  stated  in  the  opinion  of  the  court. 

B.  F.  Howard,  W.  Q.  Dyaa,  and  John  B.  Moore,  for  Ap- 
pellant 

Attomey-Oeneral  W.  H.  H.  Hart,  and  Edward  Swinford, 
for  Respondent 

Oabouttb,  J. — ^The  appellant  was  convicted  of  an 
assault  with  intent  to  commit  rape,  and  now  insists  that 
the  evidence  is  insufficient  to  support  the  verdict.  Like 
a  great  majority  of  this  class  of  cases,  the  facto  here  re- 
lied upon  to  support  a  conviction  are  largely  dependent 
upon  the  testimony  of  the  prosecuting  witness  alone; 
still,  this  court  has  repeatedly  held  that  the  testimony  of 
the  prosecutrix  may  be  sufficient  of  iteelf  to  establish  a 
prima  fade  case. 

The  alleged  assault  occurred  in  the  night-time,  while 
the  parties  were  traveling  upon  a  public  highway;  and 
after  detailing  certain  language  that  appellant  addressed 
to  her  touching  his  desires  and  purposes,  the  prosecut- 
ing witness  further  testified  as  follows:  "He  told  me  I 
could  scream  all  I  chose  to,  because  there  was  nobody 
within  three  miles  from  me,  and  then  he  stopped  the 
buggy  and  got  out,  and  took  the  lines  and  whip  with  him, 
and  went  around  in  front  of  the  horse  and  spent  some 
little  time,  like  he  was  fastening  the  lines  to  the  bridge- 
railing.  Then  he  came  back  and  asked  me  if  I  would 
get  out  without  any  trouble,  and  I  told  him  'No.'  Then 
he  said  he  would  pull  me  out,  and  I  told  him  that  he 
would  not,  either.  Then  he  started  to  catch  hold  of  me; 
he  did  catch  hold  of  me,  and  I  got  hold  of  the  buggy, 
and  he  pulled  my  hands  loose  and  pulled  me  all  out,  out 
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of  the  buggy,  but  I  came  down,  I  believe,  on  my  feet,  as 
near  as  I  could  remember,  and  when  I  got  down  on  the 
bridge  he  threw  me  and  fell  with  me,  and  just  as  he 
fell  with  me  he  heard  this  team  coming,  and  he  jumped 
up  and  says,  'Here  comes  a  team;  get  into  this  buggy,' 
and  I  jumped  up  and  ran  for  the  team  that  was  coming/' 

We  think  the  foregoing  evidence,  if  bearing  the  stamp 
of  truth,  fills  the  measure  furnished  by  the  statute.  If 
her  statement  as  to  the  occurrence  is  true,  the  assault  is 
entire  and  complete,  and  the  intent  is  plainly  apparent 
from  the  acts  of  the  appellant  conjoined  with  his  mena- 
cing language.  This  question  as  to  the  sufficiency  of 
the  evidence  necessary  to  support  a  conviction  for  the 
offense  here  charged,  and  the  principles  of  law  applica- 
ble thereto,  is  quite  fully  discussed  in  People  v.  Fleming, 
94  Gal.  808;  and  it  is  there  held  that  the  conduct  of  the 
defendant  must  be  such  as  to  indicate  a  purpose  to 
use  whatever  force  upon  the  female  is  necessary  to  ac- 
complish his  desires.  In  this  case  the  appellant's  con- 
duct indicates  that  his  mind  was  bent  on  using  whatever 
force  the  exigencies  of  the  case  demanded,  but  fortu- 
nately for  his  intended  victim,  the  arrival  of  third 
parties  ttp^^n  the  scene  furnished  her  an  avenue  of  es- 
cape. The  fact  that  he  abandoned  his  wicked  purpose 
upon  the  approach  of  other  parties  has  not  the  slightest 
tendency  to  purge  him  of  the  legal  consequences  of  his 
criminal  conduct.  If  an  assault  with  the  intent  here 
alleged  is  made,  it  is  no  less  a  crime,  though  the  ag- 
gressor should  abandon  his  intentions  before  the  con- 
summation of  the  act,  by  reason  of  the  pains  of  a  stricken 
conscience  alone. 

It  is  insisted  that  the  court  erred  in  admitting  evi- 
dence showing  that  the  prosecutrix  remained  in  an  un- 
conscious or  semi-unconscious  state  some  hours  after 
she  escaped  from  the  defendant.  We  see  no  objection  to 
this  evidence.  It  is  a  universal  rule  that  evidence  of 
physical  injuries  upon  the  person  of  a  female  are  proper 
matters  to  be  placod  before  the  jury,  and  the  evidence 
here  disclosed  pnrtak"-  <>f  that   charaoter.     The  fact  that 
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she  made  immediate  complaint  was  material  and  compe- 
tent evidence,  and  her  statements  as  to  the  details  of  the 
affair  were  properly  rejected  as  hearsay.  {People  v. 
Mayes,  66  Cal.  597;  66  Am.  Sep.  126;  People  v.  Tierney, 
67  Cal.  54;  State  v.  Richards,  88  Iowa,  420;  State  v.  Shet- 
tUwood,  18  Minn.  208.) 
Let  the  judgment  and  order  be  affirmed. 

Patkbsok,  J.i  and  Habbisok,  J.,  concurred* 
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J.  V.  HICKS,  Respondent,  v.  JOHN  H.  FOLKS,  Sher- 

IFF  OF  San  Diego  County,  Appellant. 

BUCIUFF— OUSTODT  OT  PbISONERS — ^WOBKIITO  PbISONEBS  UNDEE  ORI>n 

or  SUFKBTISOBS. — Sections  1618  and  1614  of  the  Penal  Code,  which 
provide  that  certain  prieonen  may  be  required  to  labor  on  the  public 
worb  or  ways  in  the  county  by  an  order  of  the  board  of  superyisors, 
and  the  County  Goyemment  Act  (Laws  1891,  p.  806,  sec  25,  eubd. 
80),  which  confers  authority  upon  the  board  of  supervisors  of  a 
county  *'to  provide  for  the  working  of  prisoners,"  do  not  Impose 
upon  the  sheriff  any  duties  in  addition  to  the  general  duties  prescribed 
by  section  1600  of  the  Penal  Code  and  section  4176  of  the  Political 
Oode,  in  relation  to  the  custody  of  prisoners,  and  do  not  make  it  the 
duty  of  the  sheriff  to  keep  the  prisonen  in  his  Immediate  eostody 
while  they  are  at  labor. 
Dk-^CusTODT  BT  OviEBSEEB  OT  WoBK— -Maitdaicub.— The  authority 
conferred  by  the  County  Government  Act  (Laws  1891,  p.  806,  sec 
25,  subd.  80)  upon  the  board  of  supervisors  of  a  county  '^  provide 
fbr  the  working  of  prisoners"  upon  public  works  or  ways,  *\inder 
the  direction  of  some  resi>onsible  person,"  includes  the  custody  of  the 
prisoners  while  absent  from  the  Jail,  by  the  "responsible  person** 
under  whose  direction  they  are  required  to  labor,  and  they  may  be 
taken  out  of  the  custody  of  the  sheriff  for  such  purpose;  and  upon 
a  refusal  by  the  sheriff  to  deliver  such  prisoners  to  a  person  duly 
appointed  overseer  of  them,  he  may  be  required  to  do  so  by  a  writ 
of  mandate. 

Appbal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County. 

The  facts  are  stated  in  the  opinion. 
Copeland  &  Daney,  for  Appellant 

HunsaJcer,  Britt  &  Goodrich,  for  Respondent 

XCVTT  Hal.— -16 
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Haynbs,  C. — ^Appeal  from  a  judgment  granting  a 
writ  of  mandate. 

The  board  of  supervisors  of  San  Diego  County  passed 
an  order  providing  for  the  working  of  prisoners  there- 
after committed  to  the  jail  of  said  county  under  judg- 
ment of  conviction  of  a  misdemeanor,  imder  the  direc- 
tion of  a  responsible  person,  upon  public  roads  and  other 
places  mentioned  in  the  order,  and  appointing  respond- 
ent overseer  of  such  prisoners,  with  authority  to  receive 
them  from  and  return  them  to  the  sheriff,  and  making  him 
their  "legal  custodian''  while  at  work,  and  going  and 
returning  therefrom. 

After  respondent  was  appointed,  he  demanded  of  the 
sheriff  that  he  deliver  to  him  such  prisoners  as  were 
required  by  the  order  to  perform  such  labor,  for  the 
purpose  required  by  the  order,  but  appellant  refused  to 
do  80. 

An  alternative  writ  of  mandamus  was  granted  and 
duly  served,  ap''  appellant  appeared  and  demurred  to 
the  petition.  The  demurrer  was  overruled,  and  appel- 
lant electing  to  stand  on  his  demurrer,  a  peremptory 
writ  was  gninted. 

Appellant's  contention  is,  tliat  the  sheriff  is  the  only 
legal  and  proper  cusiudian  of  prisoners  confined  in  the 
county  jail,  and  cites  section  417(j,  subdivision  6,  of  the 
Political  Code,  which  provides  tiiat  **the  sheriff  niusl 
....  take  charge  of  and  kuup  the  county  jail  and  the 
prisoners  therein."  The  power  of  the  board  of  super- 
visors to  provide  for  the  working  of  such  prisoners  is 
not  questioned,  but  appellant  insists  that  tliey  cannot 
be  taken  out  of  the  custody  of  the  sheriff  for  such  pur- 
pose; that  the  words  "under  the  direction  of  some  re- 
sponsible person,"  as  used  in  the  County  Government 
Act  (Laws  1891,  p.  306,  sec.  25,  subd.  30),  do  not  mean 
in  his  custody.  Appellant  also  cites  a  part  of  section 
1600  of  the  Penal  Code,  that  "a  y^risoner  ....  must 
be  actually  confined  in  the  jail  nnill  he  is  legally  dis- 
oharged."     This  section   prescribes  the   general  duty   of 
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the  sheriff  in  relation  to  prisoners;  and  whether  the  last 
clause  of  the  section  is  a  modification  which  would  in- 
clude the  order  of  the  board  of  supervisors^  it  is  not 
necessary  to  determine,  inasmuch  as  sections  1618  and 
1614  of  the  Penal  Code  expressly  provide  that  certain 
prisoners  may  be  required  to  labor  on  the  public  works 
or  ways  in  the  county  by  an  ordsr  of  the  board  of 
supervisors.  (See  also  Laws  1891|  p.  806,  see.  26,  subd. 
30.) 

Appellant's  contention  cannot  be  sustained.  These 
statutes  do  not  impose  any  additional  duties  upon  the 
sheriff.  If  it  were  intended  that  prisoners  while  at  labor 
should  be  in  the  immediate  custody  of  the  sheriff,  it  is 
reasonable  to  suppose  the  statute  would  have  said  so. 
The  authority  given  the  board  of  supervisors  is  broad 
enough  to  include  the  custody  of  the  prisoners  while 
absent  from  the  jail,  and  indeed  the  custody  by  the 
''responsible  person"  under  whose  direction  they  are 
required  to  labor  is  essential  to  their  profitable  employ- 
ment It  does  not  follow  from  the  fact  that  they  are 
each  officers  that  the  sheriff  or  any  of  his  deputies  are 
suitable  persons  to  direct  such  labor;  whilst  it  is  un- 
doubtedly competent  for  the  legislature  to  commit  the  cus- 
tody of  this  class  of  prisoners  for  such  special  purposes 
to  a  person  selected  by  the  board  of  supervisors. 

The  authority  conferred  upon  the  board  of  sapervi- 
son  *Ho  provide  for  the  working  of  prisoners"  includes 
an  that  is  required  to  prevent  escapes,  as  well  as  the  di- 
rection of  their  labor.  Any  other  construction  would, 
•t  fhe  pleasure  of  the  sheriff,  defeat  the  operation  of  the 
statute,  since  the  statute  neither  requires  the  sheriff  to 
perform  this  duty,  nor  authorizes  the  board  of  super- 
visors to  compel  him  to  perform  it  Their  custody  as 
well  as  direction  while  at  work  is  confined  to  some  ''re- 
sponsible person"  by  contract,  and  not  by  arbitrary  di- 
rection. The  sheriff  might  be  selected  for  such  purpose, 
but  could  not  be  required  to  perform  the  duty,  except  as 
the  result  of  a  contract  voluntarily  made  by  him. 
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The  judgment  and   order   appealed   from   should    be 
affirmed* 

Foots,  C,  and  Bblcheb,  C,  concurred. 

For  the  reasons  given  m  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Habbison,  J.,  Garoutte,  J.,  Pateeson,  J. 


[No.  19014.    Department  Two. — Janaary  21,  1893.1 

V.  L.  ELBERT,  Respondent,  v.  THE  LOS  ANGELES 
GAS  COMPANY,  Appellant. 

CtoiTTBAOT  or  Employkent — AonoN  FOB  Bbeach — Evidence — Effort 
io  Obtain  Different  Employment. — In  an  action  for  damages  for 
the  breach,  by  the  defendant,  of  a  contract,  by  which  the  defendant 
agreed  to  employ  the  plaintiff  for  a  term  of  two  years,  where  it 
appears  that  the  defendant,  shortly  after  the  expiration  of  the  first 
year,  without  cause,  discharged  the  plaintiff,  and  refused  to  accept 
farther  serrices,  or  to  pay  for  the  same,  it  is  not  error  for  the  trial 
eoart  to  sustain  an  objection  to  a  question  asked  of  the  defendant 
as  to  whether  he  had  tried  to  get  employment  in  a  kind  of  business 
different  from  that  for  which  he  was  employed  by  the  defendant 

BXATDTB  OF  FbAUDS — WRITTEN  CONTRACT — LETTERS  AND  TeLEOBAM& 

•—A  complete  contract,  binding  under  the  statute  of  frauds,  is  con- 
•titoted  by  letters  and  telegrams  between  the  parties,  if  they  show 
clearly  what  the  contract  is,  and  are  so  connected  with  each  other 
tfaat  they  may  fairly  be  said  to  constitute  one  paper  relating  to  the 
eontsact* 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Lo8  Angeles  County,  and  from  an  order  denying  a  new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Cheney  &  Cronin,  for  Appellant 

Oraff  A  Latham,  for  Respondent. 

McFakland,  J. — This  is  an  action  to  recover  dam- 
ages for  the  breach,  by  defendant,  of  an  alleged  contract. 
by  which   defendant   agreed   to  employ  plaintiff  as   iU 
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Bupermtendeut  for  a  term  of  two  years.    Judgment  went 
for  plaintiff,  and  defendant  appeals. 

The  main  points  made  by  appellant  may  be  condensed 
into  the  statement  that  the  evidence  does  not  show  any 
contract  such  as  is  averred  in  the  complaint,  and  found 
by  the  court,  and  that,  at  least,  it  does  not  show  a  con- 
tract in  writing  within  the  meaning  of  the  statute  of  frauds. 
We,  however,  do  not  think  that  appellant's  position  is  ten- 
able. 

It  appears,  beyond  dispute,  from  the  evidence  that  in 
November,  1888,  certain  letters  and  telegrams  passed 
between  C.  H.  Simpkins,  who  was  then  president  of  the 
defendant  (a  corporation),  and  the  respondent,  concern- 
ing the  employment  of  the  latter.  At  that  time  Simp- 
kins  was  in  Los  Angeles,  Califomia,  which  was  the 
principal  place  of  business  of  the  defendant.  Respond- 
ent was  at  Minneapolis,  in  the  state  of  Minnesota.  It 
appears  further,  beyond  doubt,  that  in  pursuance  of  said 
correspondence  the  respondent  left  his  employment  at 
Minneapolis,  came  to  Los  Angeles,  entered  upon  the 
duties  of  the  office  of  superintendent  of  appellant,  per- 
formed said  duties  continuously  for  more  than  a  year, 
and  received  his  salary  from  the  defendant  in  the 
amount  stated  in  said  correspondence.  It  appears,  fur- 
ther, that  shortly  after  the  expiration  of  the  first  year, 
the  appellant  through  its  then  president,  W.  B.  Cline, 
without  cause,  discharged  the  respondent,  and  refused 
to  accept  further  services,  or  to  pay  for  the  same, — ^thc 
only  cause  being,  that  appellant  desired  to  go  out  of 
busineBB. 

Now,  with  respect  to  the  question  whether  or  not  the 
letters  and  telegrams  afford  sufficient  evidence  that  n 
contract  for  two  years  at  a  certain  stipulated  price  was 
made,  we  deem  it  enough  to  say  that  we  think  said  evi- 
dence was  sufficient  to  show  said  facts;  and  we  do  not 
consider  it  necessary  to  repeat  said  letters  and  telegrams 
here  in  detail.  It  is  contended,  however,  by  appellant, 
further,  that  said  letters  and  telegrams  do  not  consli- 
lute  a  sufficient  contract  or  memorandum   in  writing  to 
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satisfy  the  statute  of  frauds.  It  is  settled  law,  however, 
that  a  ooirespondenoe  through  letters  or  telegrams,  or 
both,  if  they  show  clearly  what  the  contract  was,  is  suf- 
ficient under  the  statute  of  frauds.  In  Breckinridge  v. 
Groeker,  78  CaL  634,  this  court  said:  ''In  order  to  take 
a  contract  •  •  •  •  out  of  the  statute  of  frauds,  it  is  not 
necessary  that  there  be  a  formal  contract  drawn  up  with 
technical  exactness.  A  memorandum  of  the  agreement 
is  sufficient,  and  it  may  be  found  in  one  or  more  papers, 
some  or  all  of  which  may  be  telegrams.''  In  Ryan  v. 
UniUd  Staiee,  136  U.  S.  68,  the  court  held  that  a  ''com- 
plete contract,  binding  under  the  statute  of  frauds,  may 
be  gathered  from  letters,  writings,  and  telegrams  be* 
tween  the  parties  relating  to  its  subject-matter,  and  so 
connected  with  each  other  that  they  may  fairly  be  said  to 
constitute  one  paper  relating  to  the  contract'' 

We  think,  also,  that  it  clearly  appears  that  the  respond- 
ent was  employed  by  the  appellant,  and  not  by  said  Simp- 
kins  personally. 

We  do  not  think  that  the  court  erred  in  sustaining  an 
objection  to  a  question  put  to  the  respondent,  by  which 
he  was  asked  if  he  had  tried  to  get  employment  in  a  kind 
of  business  different  from  that  for  which  he  was  em- 
ployed by  the  appellant 

The  exception  to  the  ruling, of  the  court  touching 
certain  personal  expenses  of  respondent  is  of  no  con- 
sequence, as  in  the  findings  and  judgment  no  such 
expenses  were  allowed.  There  are  no  other  points  necessary 
to  be  noticed. 

The  judgment  and  oirder  denying  a  new  trial  are  af- 
firmed* 

Di  Hatbi,  J^  and  Patbsov,  J.,  eonoaxied. 
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tNo.  20921.    In  Bank.— Jannazy  21,  1898.] 

THE    PEOPLE,    Respondent,  v.  WILLIAM  McDEK- 
MOTT,  Appellant. 

AfRAL— RxmrnTUB-nJuBiBDionoN.— When  a  nmHHimr  baa  been 
ngnlariy  iaaned  by  the  anpreme  court,  and  filed,  and  there  haa  been 
no  violation  of  law  or  of  the  rules  of  this  court  in  ordering  the 
rwnitHiur,  and  no  mistake  of  facts  and  no  fraud  or  imposition  prac- 
Hoed  by  the  prevailing  party  upon  the  court  or  upon  the  losing  party, 
the  Juriadiction  of  the  supreme  court  is  at  an  end«  and  the  Judgment 


Id^— Atfibkanob  tob  Failure  or  Appellant  to  Afpka»— Inauvks- 
nNGB  OT  OouNBEL — Reoall  OP  Rbmittitub. — ^Whete  a  Judgment 
has  been  affirmed  because  of  the  failure  of  the  counsel  for  the  appel- 
lant to  file  a  brief  or  appear  at  the  hearing,  and  a  remittUwr  has 
been  issued  to  the  trial  court,  the  supreme  court  has  no  power  to 
tecall  the  remittitur  and  reinstate  the  appeal,  where  the  failure  of 
the  counsel  for  appellant  to  appear  was  solely  due  to  inadvertenoe 
vpon  their  part 

In^— <2aiandab  or  OBnoRAL  Oaubbb.— Oriminal  eaoses  an  regularly 
placed  on  the  first  calendar  of  the  supreme  court  made  up  (whether 
f6r  Sacramento,  Los  Angeles,  or  San  Francisco)  after  the  records 
an  filed,  regardless  of  the  county  in  which  the  ease  waa  tried. 

Motion  in  the  Supreme  Court  to  recall  a  remittitur 
and  reinstate  an  appeal.  The  facts  are  stated  in  the 
opinion  of  the  court. 

Blackstoek  &  Shepherd,  for  Appellant 

Attomey-Oeneral  W.  H.  H.  Hart,  for  Respondent 

Beattt,  C.  J. — ^This  is  a  motion  to  recall  the  remit- 
HivT  and  reinstate  the  appecd  in  a  cause  wherein  the 
judgment  was  affirmed  without  eacamination  of  the  rec- 
ord by  reason  of  the  failure  of  counsel  for  appellant  to 
file  a  brief  or  to  appear  at  the  time  set  for  the  hearing. 
The  facts  of  the  ease  are  as  follows:  February  18^  1892, 
defendant  was  convicted  in  the  superior  court  of  Ven- 
tura County  of  murder  in  the  second  degree;  on  Febru- 
ary 28d  he  appealed;  March  SOth  he  filed  the  printed 
transcript  of  the  record  at  Los  Angeles, — ^five  days  be- 
fore the  commencement  of  the  April  term  at  Los  Angeles 
and  thirty-three  days  before  the  commencement  of  the 
May  term  at  Sacramento.  The  cause  was  not  placed 
upon   either  the   Los   Angeles  or  the   Sacramento  calen- 
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dar,  but  was  placed  upon  the  calendar  for  the  July  tern 
at  San  Francisco,  and  set  down  for  hearing  on  July  27tli 
On  that  day,  there  being  no  brief  on  file,  and  no  appear 
ance  of  counsel  for  appellant,  the  judgment  and  order 
appealed  from  were,  on  motion  of  the  attorney-general, 
affirmed.  (Pen.  Code,  sec.  1253.)  After  the  expiration 
of  thirty  days,  a  remittitwr  was  issued,  and  was,  we  pre- 
sume, filed  with  the  clerk  of  the  superior  court  of  Ven- 
tura County,  though  the  papers  before  us  do  not  show 
that  fact.  At  the  Los  Angeles  term  in  October,  this 
motion  was  submitted  upon  affidavits,  which  show  that 
the  failure  of  counsel  for  appellant  to  appear  in  his  be- 
half on  the  day  set  for  the  hearing  of  his  appeal  was 
solely  due  to  inadvertence  upon  their  part.  It  seems 
that  counsel,  recognizing  the  fact  that  the  record  was 
filed  too  late  for  the  Los  Angeles  calendar,  requested  the 
deputy  clerk  there  to  have  the  cause  placed  on  the  Sac- 
ramento calendar.  In  the  last  week  of  April,  in  response 
to  their  inquiry,  the  clerk  informed  them  that  the  cause 
was  not  on  the  Sacramento  calendar,  whereupon  they 
assumed  that  it  would  not  be  heard  until  the  Octo- 
ber term  at  Los  Angeles,  and  never  knew  that  it  had  been 
placed  upon  the  San  Francisco  calendar  until  September 
Tthy  when  they  learned  that  the  judgment  had  been 
affirmed. 

The  question  arising  upon  this  state  of  facts  is,  whether 
this  court  has  any  power  to  recall  the  remittitur  and  re- 
instate the  appeal;  whether,  in  other  words,  we  have  not 
lost  all  jurisdiction  over  the  cause  by  the  issuance  of  the 
r&mittitur  and  its  filing  in  the  superior  court. 

It  is  the  settled  law  of  this  state  that  when  a  remittUwr 
has  been  regularly  issued  and  filed,  when  there  has 
been  no  violation  of  law  or  of  our  own  rules  in  order- 
ing the  remittitur,  no  mistake  of  facts  and  no  fraud  or 
imposition  practiced  by  the  prevailing  party  upon  the 
oourt,  or  upon  the  losing  party,  our  jurisdiction  over 
the  cause  is  at  an  end,  and  our  judgment  final.  (Rovh 
land  V.  Kreyenhagen,  24  Cal.  52,  and  cases  therein  cited; 
Peoph  V.  Sprd^ue.  57  Cal.  147:  Vance  v.  Pena,  86  Cal. 
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828;  HauBon  y.  UcCue,  48  Gal.  178.)  Here  there  waa 
no  fraud  or  deoeption,  no  imposition  or  mistake,  bo  far 
as  the  court  is  concerned.  The  cause  was  regularly 
on  the  San  Francisco  calendar  for  July.  It  might  have 
been  placed  on  the  Sacramento  calendar  for  May,  and 
at  the  request  of  the  appellant  ought  to  have  been  so 
placed,  but  the  failure  to  do  so  only  rendered  it  more 
imperatively  the  duty  of  the  clerk  to  place  it  on  the 
July  calendar  (Pen.  Ciode,  sec.  1252) ;  and  by  rule  15  of 
the  old  rules  of  this  court,  which  remained  in  force  un- 
til July  1,  1892,  and  after  the  July  calendar  was  made 
up,  it  was  the  duty  of  the  clerk  to  put  the  case  on  that 
calendar.  Being  a  criminal  case,  it  did  not  belong  to 
the  Los  Angeles  calendar,  by  reason  of  the  fact  that 
Ventura  is  one  of  the  counties  whose  civil  causes  are 
assigned  to  the  Los  Angeles  district.  Criminal  causes 
are  regularly  placed  on  the  first  calendar  made  up  (whether 
for  Sacramento,  Los  Angeles,  or  San  Francisco)  after 
the  records  are  filed,  regardless  of  the  county  in  which  the 
charges  were  tried. 

Upon  these  grounds,  the  motion  must  be  denied,  and 
it  is  so  ordered. 

Gabouttb,  J.,  McFakland,  J.,  Db  Haven,  J.,  Habbi- 
soiir,  J.y  and  Patbbson,  J.,  concurred. 


[No.  20989.    Department  One. — Jannary  28,  1888.) 

THE  PEOPLE,  Respondent,  v.  CHARLES  BENOIT, 
Appellant. 

OmairAL  Law— Iwotst—Bvidiwob— Previous  PBOsTrnmow  of 
Dauohtbr — ^Reosftion  of  Earnings  bt  Father. — Upon  the  trial 
of  a  defendant  charged  with  having  committed  incest  with  his  daugh- 
ter, it  is  error  for  the  court  to  permit  the  introduction  of  evidence 
by  the  prosecution  tending  to  show  that,  prior  to  the  commission  of 
the  crime  charged,  the  daughter  was  living  as  a  prostitnte  with  hu 
mother,  and  was  giving  to  her  father  the  taminga  of  her  ahame. 
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AppiAL  from  a  judgment  of  the  Superior  Court  of 
San  Di^go  County^  and  from  an  order  denying  a  new 
trial 

The  f ada  are  stated  in  the  opinion  of  the  ooori 

B^0n4  DaifMy,  for  Appellant 

AttarfMy-Oeneral  W.  E.  E.  Eart,  for  Respondent 

Habbibov,  J. — ^The  appellant  was  tried  and  oon- 
vioted  upon  a  charge  of  having  committed  incest  with 
his  daughter,  a  girl  of  about  fifteen  years  of  age,  and 
sentenced  to  the  state  prison  for  a  term  of  ten  years. 
At  the  trial  the  district  attorney  was  permitted,  against 
the  objection  and  exception  of  the  defendant,  to  show 
by  the  testimony  of  the  daughter  that  about  two  years 
prior  to  the  commission  of  the  alleged  crime  she  was 
living  as  a  prostitute  with  her  mother  at  a  certain 
house  in  San  Diego,  and  giving  to  her  father  the  earnings 
of  her  shame. 

This  testimony  was  entirely  irrelevant  and  imma- 
terial to  the  determination  of  the  issues  before  the  court, 
and  its  admission  was  manifest  error.  Its  evident  effect 
was  to  prejudice  the  defendant  before  the  jury  by  at- 
tempting to  show  his  turpitude  of  character;  but  how- 
ever base  his  nature  may  have  been,  he  was  not  on  trial 
for  any  offense  except  that  named  in  the  information, 
and  it  was  as  much  error  for  the  prosecution  to  intro- 
duce evidence  tending  to  show  his  bad  character,  as  it 
would  have  been  to  give  evidence  of  other  and  distinct 
crimes  that  he  had  committed. 

The  judgment  and  order  are  reversed. 

PATOflOK,  J.,  and  Garouttb»  J.,  concurred. 
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[No.  19043.    Department  One.— Januaxy  28,  1898.] 

MARK    PATTY,    Respondent,    v.    E.    P.    OOLGAN, 

Statb  Contbolleb,  Appellant. 

OoirsTXTunoNAL  Law— <}iTT  or  Pubuo  Monkts — ^Aor  worn  Bonem 
or  SumBXBS  fbom  Floods.— The  act  of  the  legislatare  appropri- 
ating the  smn  of  five  thousand  doUan  for  the  benefit  of  the  safferem 
from  the  Tia  Juana  fiooda  of  the  22d  of  February,  1891,  is  clearly 
In  violation  of  section  31  of  article  IV.  of  the  constitution,  which 
provides  that  the  legislature  shall  have  no  power  ''to  make  any  gift, 
or  authorise  the  malcing  of  any  gift,  of  any  public  mon^  or  thing 
of  ?alue  to  any  indiyiduaL** 

iDl — ^BfANDAlCnS  TO  CSONTBOLLXB— BTIDSNOB  ALnHilDB— YOID  STATUTE. 

— ^Although  an  act  of  the  legislature  directing  the  controller  to  draw 
his  warrant  in  favor  of  an  iudividual  cannot  be  impeached  by  evi- 
dence aliunde,  yet  where  facts  appear  upon  the  face  of  the  act  show- 
ing its  invalidity,  an  application  for  a  peremptory  writ  of  mandata 
to  the  controller,  requiring  him  to  draw  a  warrant  in  pnrmanos  of 
Clia  provisions  of  the  act,  should  be  denied. 

Appbal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinon  of  the  court 

Barham  &  BoUan,  and  Attomey-Oeneral  W.  H.  H.  HaH, 
tot  Appellant 

Johnstone  Jones,  for  Respondent 

Patebson,  J. — ^This  is  an  appeal  by  Hon.  E.  P.  Gol- 
gan^  state  controller,  from  a  judgment  of  the  superior 
court  of  San  Diego  County  directing  the  issuance  of  a 
peremptory  writ  of  mandate  requiring  him  to  draw  a 
warrant  in  favor  of  the  board  of  supervisors  of  San 
Diego  County  in  the  sum  of  five  thousand  dollars  for 
the  benefit  of  the  sufferers  from  the  Tia  Juana  floods  of 
February  22,  1891. 

The  application  of  the  plaintiff  and  the  judgment  of 
the  court  was  based  upon  the  provisions  of  an  act  en- 
titled ''An  act  to  appropriate  the  sum  of  five  thousand 
dollars  for  the  benefit  of  the  sufferers  from  the  Tia 
Juana  floods  of  the  22d  of  February,  1891,  and  to  pro- 
vide for  the  payment  to  the  board  of  supervisors  of  San 
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Diego  County,  and  its  distribution  to  the  sufferers/'  Sec- 
tion 1  of  this  act  reads  as  follows: — 

"Sec.  1.  There  is  appropriated  the  sum  of  five  thou- 
sand dollars  out  of  any  moneys  in  the  general  fund  not 
otherwise  appropriated,  to  be  paid  to  the  board  of  super- 
visors of  San  Diego  County,  to  be  by  said  board  held  in 
trust  and  paid  out  for  the  benefit  of  the  sufferers  from 
the  Tia  Juana  floods,  occurring  on  the  twenty-second 
day  of  February,  eighteen  hundred  and  ninety-one,  in  San 
Diego  County." 

The  act  is  clearly  in  violation  of  the  provisions  of  sec- 
tion 31,  article  IV.,  of  the  constitution,  which  provides 
that  the  legislature  shall  have  no  power  "to  make  any 
gift,  or  authorize  the  making  of  any  gift,  of  any  public 
money  or  thing  of  value  to  any  individual."  The  object 
of  this  provision  is  stated  in  Stevenson  v.  Colgan,  91  Cal. 
651. 

An  act  directing  the  controller  to  draw  his  warrant  in 
favor  of  an  individual  cannot  be  impeached  by  evidence 
aliunde  (Rankin  v.  Colgan,  92  Cal.  606 ) ;  but  here  the  facts 
which  show  the  invalidity  of  the  appropriation  appear 
upon  the  face  of  the  act,  and  the  application  ought  to  have 
been  denied.    (Bourn  v.  Hart,  93  Cal.  321.) 

The  judgment  is  reversed,  with  directions  to  the  court 
below  to  dismiss  the  proceeding  and  enter  judgment  in 
favor  of  defendant  for  costs. 

Oaboutt^,  J.|  and  Habbisoii,  J.,  concuned. 
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[No.  19079.    Department  Two.— Jannaiy  81,  1898.] 
GIOVANNI  GARIBALDI,  Appellant,  v.  T.  W.  GARR, 

ROAD-OVBBSBBB,    RbSPONDBNT. 

Apnuir— l>iS]aBaAL — ^Failubb  to  file  Tbansobift — ^AnriBXAifOB— 
Seooud  Apvkai.. — The  dismissal  of  an  appeal  from  a  judgment  because 
of  a  failure  by  the  appellant  to  file  the  transcript  within  the  time 
prescribed  by  rule  2  of  the  supreme  court  is,  in  effect,  an  affirmance 
of  the  judgment,  if  the  order  of  dismissal  does  not  expressly  provide 
that  it  is  made  without  prejudice  to  the  right  of  the  appellant  to  take 
another  appeal;  and  a  second  appeal  from  the  same  judgment  will 

be  Hl^mlffii, 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinon  of  the  court. 

A.  B.  Hotchkiss,  for  Appellant. 

JamcB  McLachlan,  District  Attorney,  B.  U.  Marble,  and 
Waldo  M.  York,  for  Respondent. 

D»  Haven,  J. — ^This  is  an  appeal  by  the  plaintiff  from 
a  judgment  in  favor  of  the  defendant.  This  is  the  sec- 
ond appeal  plaintiff  has  taken  from  the  same  judgment. 
The  former  appeal  was  dismissed  by  this  court  on  April 
12,  1892,  for  failure  to  file  the  transcript  within  the  time 
prescribed  by  rule  No.  2,  and  the  order  of  dismissal  did 
not  expressly  provide  that  it  waa  made  without  prejudice 
to  the  right  of  defendant  to  take  another  appeal.  This 
being  so,  the  dismissal  of  the  former  appeal  was  in  its 
effect  an  affirmance  of  the  judgment.  (Code  Civ.  Proc., 
sec.  955.) 

The  order  submitting  this  case  for  decision  upon  the 
merits  will  be  set  aside,  and  the  motion  of  respondent  to 
dismiss  the  appeal  granted. 

Appeal  dismissed. 

Beattit,  0.  J.,  and  McFarland,  J.,  concurred. 
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[No.  19067.    Department  Two.— Febraary  1»  1898.] 

J.   S.   MILLS,    Appellant,    v.    LA    VERNE    LAND 

COMPANY  BT  al..  Respondents. 

MBQHANKfs  liCBXf— Absionment— FSBSOHAL  BiOHT.^The  mere  risht 
of  a  laborer  or  material-man  to  assert  and  create  a  lien  onder  the 
medianies*  lien  law  is  a  personal  right,  and  cannot  be  assicined. 

[D. — ^Absionicknt  or  Debi>— Right  to  Cebatb  Lien.— Tbe  rule  tbat 
the  assignment  of  a  debt  carries  with  it  the  lien  by  which  it  is 
seeored,  if  applicable  at  all  to  a  mechanic's  lien,  does  not  apply, 
wliisre,  at  the  time  of  the  assignment  of  the  debt  of  a  laborer  or 
material-man,  the  assignor  had  merely  a  personal  right  to  create  a 
lien  by  complying  with  the  statute. 

Statdtbs— PowxB  OF  GouBT. — ^A  court  can  neither  make  n«r  aaend 
a  statate,  bvC  most  enforce  it  as  enacted. 

Appsal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  fads  are  stated  in  the  opinon  of  the  comk 

J.  0.  Rcmter,  for  Appellant 

W.  B.  Wright,  for  Respondents. 

McFabland,  J. — ^This  action  was  brought  to  enforce 
an  asserted  lien  under  the  mechanic's  lien  law.  The 
court  below  sustained  a  general  demurrer  to  the  com- 
plaint, and  judgment  was  rendered  for  defendants. 
Plaintiff  appeals. 

The  averments  of  the  complaint  are  (in  brief),  that 
the  La  Verne  company,  defendant,  was  indebted  to 
Meek  &  Benton  in  the  sum  of  seven  hundred  dollars 
for  labor  and  materials  furnished  by  them  for  and  In 
the  construction  of  a  building  on  land  of  said  company ; 
that  said  Meek  &  Benton,  by  a  written  instrument,  as- 
signed the  indebtedness  to  plaintiff,  and  also  assigned, 
if  the  thing  could  be  done,  all  their  ''right  of  lien'' 
against  said  building  and  land;  and  that  afterwards, 
and  within  the  statutory  time,  plaintiff,  as  assignee,  for- 
mally filed  in  the  recorder's  office  a  notice  of  claim  of 
lien  against  said  property  for  the  money  due  said  M^^k 
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&  Benton  for  the  said  labor  and  materials  which  tJhey  had 
furnished  as  aforesaid.  And  we  think  that  the  demurrer 
was  properly  sustained. 

The  question  presented  is,  not  whether  a  Ken  for  work 
or  materials  can  be  assigned,  or  would  pass  under  an 
assignment  of  the  debt  secured,  but  whether  a  laborer 
or  material-man  can  assign  his  mere  right  to  assert  and 
create  a  lien  by  complying  with  statutory  provisions, 
and  clothe  the  assignee  with  the  power  to  create  the  lien 
for  himself;  and  we  are  satisfied  that  he  cannot  This 
question  has  never  been  heretofore  determined  in  this 
state.  In  Paient  Brick  Co.  v.  Uoote,  75  Gal.  205,  re- 
ferred to  by  appellant,  the  only  question  involved  was, 
whether,  in  an  action  brought  by  the  assignee  of  '^a 
lien,''  there  should  be  an  averment  that  the  assignment 
was  in  writing.  The  case  in  our  reports  which  comes 
the  nearest  to  touching  the  princvpU  involved  is  Oodef- 
froy  V.  Caldwell,  2  Gal.  489;  56  Am.  Dec.  860,  where  it 
was  held  that  ^'one  who  advances  money  as  a  loan, 
although  it  is  expressly  for  the  payment  of  materials  and 
labor  devoted  to  the  erection  of  a  building,  can  have  no 
claim  to  the  benefit  of  the  [mechanic's  lien]  law/' 

The  decisions  on  this  point  in  other  states  are,  no  doubt, 
somewhat  conflicting,  although  the  conflict  may  be  ex- 
plained, to  some  extent,  by  the  different  provisions  of  vari- 
ous statutes,  some  showing  more  clearly  than  others  that 
only  a  personal  right  was  intended  to  be  conferred.  But  the 
weight  of  authority  is  clearly  to  the  point  that  the  said  right 
cannot  be  assigned. 

In  RoUin  v.  Croes,  45  K  Y,  771,  the  court  said:  "The 
lien  under  statutes  of  this  character  is,  in  general,  a  per- 
sonal  right  given  to  the  mechanic,  material-man,  and 
laborer  for  his  own  protection,  and  the  right  to  create  ii 
cannot  be  assigned  or  transferred  to  another.  The  statute 
under  which  the  plaintiff  claims  does  not  authorize  a  lien 
to  be  filed  by  the  assignee  of  a  debt  for  work  performed 
under  a  building  contract."  In  Fitzgerald  v.  Trusteee,  1 
Mich.  243,  the  court  holds  that  ''the  lien  is  personal  to 
the  contractor  oi*  milv^nntrArstor.  and  is  assignable."     In 
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Caldwell  v.  Lawrence,  10  Wis.  331,  it  is  held  that  "the 
lien  of  the  mechanic,  lumberman,  etc.,  for  work  and 
ma'terials  is  a  personal  righit,  and  cannot  be  transferred 
or  assigned  so  as  to  enable  the  assignee  to  prosecute  the 
claim  in  his  own  name,  and  avail  himself  of  the  benefit 
of  the  lien  given  against  the  building."  In  Iowa,  the 
courts  having  decided  that  such  right  was  not  assignablei 
the  legislature  enacted  that  "the  mechanics'  liens  are 
assignable,  and  shall  follow  the  assignment  of  the  debt"; 
but  the  court,  in  Brown  v.  Smith,  55  Iowa,  31,  held  that 
the  statute  referred  "to  the  lien  perfected  by  the  filing 
of  a  claim  therefor,  and  not  to  the  inchoate  right  to  a 
lien,"  and  further,  as  follows:  "The  mere  performance 
of  the  requisite  labor  is  not  sufficient.  His  right  to  a 
lien  cannot  be  said  to  exist  imtil  he  has  complied  with 
the  statute.  When  he  does  so,  it  will  be  conceded, 
for  the  purposes  of  this  case,  that  he  has  a  lien  which 
may  be  assigned,  and  that  an  assignment  of  the  account 
carries  with  it  the  lien.  The  language  of  the  statute  is, 
that  the  lien  is  assignable,  and  not  the  mere  right,  which 
follows  the  performance  of  labor,  and  which  depends 
for  its  existence  on  the  volition  of  the  subcontractor.'' 
In  the  late  case  of  Horton  v.  Sparkman,  2  Wash.  168, 
the  court,  speaking  of  a  claim  filed  by  an  assignee, 
said:  "This  he  could  not  do.  The  lien  given  by  statute 
is  personal  to  the  laborer;  it  does  not  run  with  the  chose 
in  action."  There  are  many  other  deddons  in  various 
states  to  the  same  point;  but  the  foregoing  citations  are 
sufficient  to  show  the  general  drift  of  judicial  opinion  on 
the  subject. 

In  Phillips  on  Mechanics'  Liens,  decisions  on  both  sides 
of  the  question  are  referred  to;  and  we  think  that  the 
true  rule  is  expressed  in  the  following  paragraph,  from 
section  54  of  said  work:  "Where,  throughout  the  whole 
act,  the  right  of  lien  and  the  right  to  enforce  it  appear 
to  be  confined  to  the  contractor,  laborer,  or  persons  fur- 
nishing materials,  and  where  in  no  instance  is  the  as^ 
signee  of  such  claim  rec^ognized  in  connection  with  the 
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creation  or  enforcing  of  the  lien,  there  can  be  no  con- 
struction given  to  such  a  statute  other  than  as  confer- 
ring a  mere  personal  right  on  the  contractor,  laborer, 
etc.,  and  not  on  his  assignee."  And  under  our  statutory 
provisions  on  the  subject,  no  right  of  lien  is  given  to  an 
assignee,  or  to  any  person  other  than  those  mentioned 
in  section  1188  of  the  Code  of  Civil  Procedure;  and  the 
persons  there  mentioned  include  only  ^'mechanics,  mar 
terial-men,  contractors,  subcontractors,  artisans,  archi- 
tects, machinisiB,  builders,  miners,  and  all  persons  and 
laborers  of  every  dass,  performing  labor  upon  or  furnish- 
ing  maieriak  to  be  used  in  the  construction,"  etc. 

Appellant  invokes  the  rule  that  the  assignment  of  a 
debt  carries  with  it  the  lien  by  which  it  is  secured.  But, 
in  the  first  place,  that  rule  is  not  of  universal  applicar 
tion;  k  does  not  apply,  for  instance,  to  vendors'  liens, 
or  to  the  many  liens  which  accrue  to  various  kinds  of 
bailees.  And  in  the  second  place,  at  the  time  of  the 
assignment  of  the  debt  to  plaintiff  in  the  case  at  bar, 
there  was  no  lien  securing  it  in  existence;  the  assignors 
had  merely  a  personal  right  to  create  a  lien  by  comply- 
ing with  the  statute.  But  the  statute  nowhere  confers 
such  right  upon  an  assignee.  It  would  be  impossible 
for  an  assignee  to  comply  with  the  statute,  for  the  code 
(sec.  1187)  provides  that  the  contractor,  or  other  per- 
sons mentioned  in  section  1183,  must  himself  file  a 
daim  for  record,  stating  the  character  of  the  labor  or 
materials  which  he  himself  furnished  for  the  building. 
And  this  shows  clearly  that  the  legislature  was  provid- 
ing a  lien  only  for  a  contractor,  laborer,  or  material-man. 
It  is  urged  that  it  would  be  a  construction  beneficial  to 
the  laborer  to  hold  that  he  could  sell  or  raise  money 
upon  his  mere  personal,  inchoate  right  to  procure  a 
lien;  but  the  legislature  may  not  have  thought  that  it 
would  be  advantageous  to  a  laborer  (for  whose  benefit 
the  law  was  originally  passed)  to  allow  him  the  privi- 
lege of  frittering  away  his  wages  at  ruinous  discount 
to  money-lenders  and  speculators.  At  all  events,  a  court 
XOVII  CaL— 17 
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can  neither  make  nor  amend  a  statute.    The  law  muflt  be 
enforced  as  we  find  it  enacted. 
Judgment  affirmed. 

Db  Havbn,  J.,  and  Habrisok,  J.,  oonourred. 

Hearing  in  Bank  denied. 


[No.  19154.    In  Bank.— Febniaiy  4,  1898.1 
L.  0.  TIBBETS  bt  al..  Petitioners,   v.  THE  RIVER- 
SIDE BANKING  COMPANY  bt  al.,  Rbspondbnts. 

BlU  OF  EIXOEFTIONS — ^PETITION  TO  PbOTS  lBX.0BiPT101l-— SMTT JM  IIH 

ICandaicus. — Section  652  of  the  Code  of  Civil  Procedure,  whidi  pro- 
Tides  that  where,  apon  the  settlement  •t  a  bill  of  exceptions  w  state- 
ment, the  judge  refuses  to  allow  an  exception,  the  party  may  pedtion 
the  supreme  court  to  prove  the  exception,  does  not  confer  upon  the 
supreme  court  power  to  settle  the  bill  or  statement.  If  the  trial 
Judge  refuses  to  sign  the  bill  or  statement*  he  maj  be  OMapeltod  Is 
do  so  by  by  mwUamuM. 

Pbtition  to  the  Supreme  Court  to  sign  and  seal  a  bill  of 
exceptions.  The  facta  are  stated  in  the  opinion  of  the 
court. 

L.  0.  TibbeU,  m  pro.  per.,  and  A.  B.  Pwri$,  lor  Peti- 
tionen. 

B.  C.  Hibbard,  for  Respondents. 

The  CouBT. — ^The  plaintiffs  have  filed  a  petition  here 
purporting  to  be  made  under  section  652  of  the  Code  of 
Civ?!)  Procedure. 

Positioners  say  that  they  prepared  a  statement  of  the 
case  and  bill  of  exceptions,  served  it  on  counsel  for  de- 
fendants, and  presented  it  to  the  judge  of  the  superior 
court  for  settlement;  "that  said  judge  refused  to  sign 
said  bill  of  exceptions,  and  still  refuses  to  sign  said  bill, 
or  any  bill,  according  to  the  facts  of  the  case."  There- 
fore they  pray  "that  this  court  may  sign  and  seal  said 
bill  of  exceptions,  as  provided  for  under  section  652  of 
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the  Code  of  Civil  Procedure."  PetitionerB  have  mis- 
taken the  provisions  of  said  section.  That  section  only 
provides  thai  where,  upon  the  settlement  of  a  bill  of  ex- 
ceptions or  statement,  the  judge  refuses  to  allow  an 
exceptioni  the  party  may  petition  this  court  to  prove 
said  exception.  But  in  this  case  petitioners  merely  show 
that  they  presented  quite  a  lengthy  statement  on  motion 
fer  new  trial  to  the  judge  of  the  superior  court,  and  that 
he  refused  to  sign  it,  on  any  other  bill  of  exceptions.  In 
such  case  the  judge  can  be  compelled  by  mandamvs  to 
settle  the  biU  or  statement;  but  this  court  has  not  the 
power,  nor  is  it  its  duty,  to  take  the  place  of  the  judge  of 
the  lower  court  and  perform  the  duty  of  settling  the 
ftatement 
The  petition  is  denied. 


[He.  19009.    DejMirtmeiit  One. — ITebniaTy  4^  1968.) 
MABTHA  H.   HAYNE,   Respondbnt,   v.  ANGELICA 
HERMAN,   Appbllant. 

Ouw laucjiiwjL  Tbust — Husband  Aim  Wnrx — OomrETAFCKUPONPABOL 
Tbust. — ^Where  a  husband  caused  a  tract  of  land,  of  which  he  was 
the  owner,  to  be  conveyed  to  his  wife,  and  also  certain  moneys  and 
other  personal  property  to  be  paid  to  her,  with  the  verbal  understand- 
ing that  the  wife  was  to  hold  it  in  trust  for  the  husband  while  he 
lived,  and  after  his  death  to  divide  it  in  equal  parts  between  herself 
and  daughter,  a  constructive  trust  was  thereby  created  which  will  be 
enforced  in  favor  of  the  daughter. 

In. — Tbust  by  Opebation  op  Law — Statute  of  Fbauds. — Oonstruct- 
Ive  trusts  are  such  as  arise  by  operation  of  law,  and  are  excepted 
from  the  requirement  that  a  trust  can  only  be  created  by  an  instru- 
ment in  writing. 

Id. — Fraud  in  Obtaining  Title — Pbesumption. — Whenever  one  per- 
son acquires  from  another  the  title  to  real  estate  by  a  fraud,  actual 
or  constructive,  practiced  upon  that  other,  a  constructive  trust  is 
created,  which  a  court  of  equity  will  fastt^n  upon  the  title  in  hW 
hands;  and  fraud  is  presumed  when  an  unfair  advantage  is  gained 
through  any  undue  influence  exercised  over  the  party  from  whom 
the  advantage  is  derived. 

la — Hubbandand  Wipe— Confidential  Relations — ^Presumption  of 
Undue  Influence. — ^A  husband  and  wife  occupy  confidential  relations 
with  each  other ;  and  the  influence  which  the  law  presumes  to  have  been 
exercised  by  one  spouse  over  the  oti  er  is  not  an  influence  caused  by  any 
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act  of  persuasion  or  impunity,  but  Is  that  influence  which  is  super 
induced  by  the  relation  between  them,  and  generated  in  the  mind  of  i\\*' 
one  by  the  confiding  trust  which  he  has  in  the  devotion  and  fidelity 
of  the  other.  Such  influence  the  law  presumes  to  have  been  undue, 
whenever  this  confidence  is  8ut>sequently  violated  or  abused. 
Id. — Evidence — Dec3Labations  of  Defendant — Cobbobobation  of 
Pboof  or  TsusT. — In  an  action  to  enforce  a  constructiye  trust,  where 
the  testimony  on  behalf  of  the  plaintiff  tended  to  show  the  existence 
of  a  parol  trust,  the  testimony  of  other  witnesses  concerning  declara- 
tions by  the  defendant  as  to  the  character  In  which  she  held  the 
property,  although  not  competent  for  the  purpose  of  proving  the 
trust,  is  admissible  in  corroboration  of  the  testimony  of  the  plaintiff's 
witnesses  as  to  the  existence  of  the  trust. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Lob  Angeles  County,  and  from  an  order  denying  a  new 
trial. 

llie  faotfl  are  stated  in  the  opinion  of  the  oocffk 

L.  8.  Seaman,  and  Louis  Luchel,  for  Appellant 

A.  O.  Hinckley,  and  Outhrie  &  Outhrie,  for  Respondent 

HABRisoKy  J. — Action  to  obtain  a  judgment  that  cer- 
tain property  is  held  by  the  defendant  in  trust  for  the 
plaintiff,  and  for  a  conveyance  thereof. 

E.  C.  Hermann,  the  father  of  the  plaintiff  and  the 
husband  of  the  defendant,  in  his  lifetime  caused  a  cer- 
tain tract  of  land  in  Los  Angeles  County,  of  which  he 
was  the  owner,  to  be  conveyed  to  the  defendant,  and 
also  certain  moneys  and  other  personal  property  to  be 
paid  and  delivered  to  her.  The  court  finds  "that  said 
money  was  paid  to  defendant,  and  note  and  deed  deliv- 
ered to  her,  upon  the  express  understanding  and  agree- 
ment that  she  would  hold  the  same  in  trust  for  said 
E.  C.  Hermann  during  his  life,  and  for  plaintiff  and 
herself  in  equal  proportions  after  his  death,  and  said 
defendant  accepted  said  money,  note,  and  deed,  to  hold 
in  trust  as  aforesaid,  and  without  having  paid  any  con- 
sideration therefor."  This  finding  is  fully  sustained  by 
the  evidence.  Von  der  Kuhlen,  who  held  the  property 
in  trust  for  Hermann,  and  who  made  the  conveyance  to 
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the  defendant,  testified:  "On  the  direction  of  Mr.  Hei> 
mann,  she  was  to  hold  it  in  trust  for  Mr.  Hermann  while 
he  lived,  and  then  for  plaintiff  and  defendant  equally. 
That  is  what  was  said  at  the  making  of  the  arrangement, 
— 4hat  she  should  keep  it  in  that  way, — and  Mis.  Her- 
mann consented."  The  plaintiff  herself  t^tified:  "My 
father  directed  the  deed  to  be  made  to  my  mother  by  Mr. 
Von  der  Xuhlen.  It  was  said  by  my  father  and  mother 
at  the  time,  as  to  making  the  deed  that  way,  that  it  was 
to  be  made  in  my  mother's  name  for  my  father  in  trusty 
and  after  a  while  to  be  divided  up  in  equal  proportions. 
My  mother  agreed  to  that.  Mother  and  father  said  that 
it  was  to  be  held  in  trust  for  him,  and  after  his  death  it 
was  to  be  divided  in  equal  parts  between  me  and  my 
mother.  •  •  •  .  .  My  father  said  to  me  and  my  mother 
that  she  was  to  take  the  deed  in  her  name  in  trust  for 

the   family My  father  said  the  property  was  to 

be  for  us  both,  and  said  that  it  was  to  be  conveyed  to 
my  mother  in  trust.  I  heard  him  use  the  word  'trust.'  '* 
Other  testimony  to  the  same  effect  was  given  by  these 
witnesses,  and  the  finding  of  the  court  in  conformity 
therewith  must  be  sustained. 

It  is  objected,  however,  on  the  part  of  the  appellant, 
that  a  trust  in  lands  cannot  be  created  by  parol,  and 
that  inasmuch  as  there  was  no  note  or  memorandum 
in  writing  expressing  the  trust,  no  trust  was  created, 
and  that  she  is  entitled  to  retain  the  property  as  her 
own  estate.  Constructive  trusts,  however,  or  such  as 
arise  by  operation  of  law,  are  expressly  excepted  from 
the  requirement  that  a  trust  can  only  be  created  by  an 
instrument  in  writing  (Gv.  Code,  sec.  852) ;  and  when- 
ever one  person  acquires  from  another  the  title  to  real 
estate  by  a  fraud,  actual  or  constructive,  practiced  upon 
that  other,  a  constructive  trust  is  created,  which  a  court 
of  equity  will  fasten  upon  the  title  in  his  hands.  There 
are  certain  relations  in  which  such  confidence  and 
trust  exist  between  the  parties  that  any  dealings  between 
them  wherein  one  obtains  an  advantage  from  the  other 
ruides  the  presumption  of  fraud,  and  casts  upon  him  the 
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burden  of  executing  the  trust  which  the  law  imposes 
upon  him.  v^ne  of  these  relations  is  that  of  husband 
and  wife,  and  their  transactions  with  each  other  respect- 
ing property  are  declared  by  the  Civil  Code  (sec.  158)  to 
be  "subject  ....  to  the  general  rules  which  control  the 
action  of  persons  occupying  confidential  relations  with 
each  other,  as  defined  by  the  title  on  trusts."  Fraud, 
also,  is  presumed  whenever  one  party  gains  an  advan- 
tage to  himself  through  any  undue  influence  exercised 
by  him  over  the  party  from  whom  the  advantage  is  de< 
rivedy  and  section  1675  of  the  Civil  Code  declares  that 
undue  influence  consists  "in  the  use,  by  one  in  whom  a 
confidence  is  reposed  by  another,  or  who  holds  a  real 
or  apparent  authority  over  him,  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  unfair  advan- 
tage over  him."  In  Brison  v.  Brison,  90  Cal.  836,  it  is 
said:  "The  influence  which  the  law  presumes  to  have 
been  exercised  by  one  spouse  over  the  other  is  not  an 
influence  caused  by  any  act  of  persuasion  or  importu- 
nity, bat  is  that  influence  which  is  superinduced  by  the 
relation  between  them,  and  generated  in  the  mind  of 
the  one  by  the  confiding  trust  which  he  has  in  the  de- 
votion and  fidelity  of  the  other.  Such  influence  the 
law  presumes  to  have  been  undue,  whenever  this  confi- 
dence is  subsequently  violated  or  abused." 

The  complaint  in  the  present  case  alleges,  and  it  is 
not  denied  in  the  answer,  ^^at  the  said  E.  C.  Her* 
mann  reposed  great  faith  and  confidence  in  his  wife,  the 
defendant  herein,  and,  believing  that  she  would  faith- 
fully execute  the  trust  created  in  her,  directed  Von  der 
Kuhlen"  to  make  the  conveyance  and  deliver  the  prop- 
erty; and  the  court  finds  that  the  deed  was  made  and 
the  property  delivered  to  her  upon  the  aforesaid  trusts 
"on  account  of  the  confidence  that  said  E.  C.  Hermann 
reposed  in  his  said  wife,  the  defendant,  that  she  would 
take  and  hold  the  said  property  in  trust  for  him  during 
his  lifetime,  and  in  trust  for  the  plaintiff  and  defendant 
thereafter." 

The  facts  in  this  case  are  not  distinguishable  in  prin* 
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dple  from  those  presented  in  the  cases  of  Briton  v.  Briton, 
75  CaL  525;  7  Am.  St.  Rep.  189;  90  Cal.  323;  NordhoU 
V.  NordhoU,  87  Cal.  552 ;  22  Am.  St.  Bep.  268 ;  and  Alaniz 
V.  Coimave,  91  Cal.  41;  and  upon  the  authority  of  those 
cases  the  action  of  the  court  below  must  be  sustained. 

The  claim  that  the  conveyance  was  made  to  hinder, 
delay,  and  defraud  the  creditors  of  Hermann  is  not  sus- 
tained by  the  record.  No  issue  of  that  character  was 
presented  by  the  pleadings,  and  there  was  no  proof  of 
any  debts  against  Hermann  that  it  could  have  defeated. 
(See  Alaniz  v.  Caaenave,  91  Cal.  47.) 

The  court  did  not  err  in  receiving  the  testimony  of 
certain  witnesses  concerning  the  declarations  by  the  de- 
fendant of  the  character  in  which  she  held  the  property. 
This  testimony  was  not  competent  for  the  purpose  of 
proving  the  trust,  but  was  admissible  in  corroboration  of 
the  testimony  of  the  plaiMlff's  witnesses. 

The  judgment  and  order  denying  a  new  trial  are  af- 
firmed. 

Gaboxtttb,  J.,  and  Patbbson,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  19015.    Department  Two.— February  7,  1898.] 

THE  GIANT  POWDER  COMPANY,  Respondent,  v. 
THE    SAN    DIEGO    FLUME    COMPANY,    Appbl- 

LANT. 

KaoBAMi&n  LOEN — ^Matsbials  Furnished  befobx  Reoobdhtq  of  Oor- 
VBAOr— liiEif  lOB  Vixtnt — ^Under  section  1188  of  the  Code  of  Olril 
Procodnre,  which  proTides  that  where  an  attempted  building  contract 
is  Toid  for  non-filing  for  record,  the  labor  done  and  materiala  fnr^ 
ttfahed  by  persons  other  than  the  contractor  shall  be  deemed  to  have 
been  dene  and  famished  at  the  personal  instance  of  tlie  owner,  and 
tliej  shall  have  a  lien  for  the  value  thereof,  a  material-man  who  has 
fomished  materials  for  the  construction  of  a  flume  before  the  record- 
tag  of  the  contract  between  the  contractor  and  owner,  which  were 
need  in  the  construction  of  the  accepted  work  or  structure  is  entitled 
to  a  lien  for  the  value  thereof,  if  filed  within  thirty  days  alter  the 
tioeeptanoe  of  the  structure. 
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Appbal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Shaw  A  Holland,  for  Appellant. 

/.  F.  Cowdery,  and  Oicar  Trippet,  for  Respondent. 

The  CouBT. — ^This  appeal  is  from  a  judgment  ren- 
dered in  the  court  below  in  favor  of  the  plaintiff.  The 
action  was  brought  to  obtain  judgment  against  a  oon- 
tractor,  by  a  material-man,  for  materials  furnished  in  the 
construction  of  certain  works  to  be  used  to  support  the 
flume  of  one  of  the  defendants  and  appellant,  and  against 
the  flume  company,  to  subject  the  structure  in  which 
the  materials  were  used  to  the  statutory  lien  of  the 
plaintiff. 

The  case  has  been  twice  before  on  appeal  in  the  supreme 
court.    (78  Cal.  193;  88  Cal.  20.) 

The  point  made  for  the  reversal  of  the  judgment,  on 
the  judgment  roll  alone,  now  is,  that  the  judgment  is  not 
supported  by  the  finding,  the  argument  appearing  to  be 
that  it  was  held  on  the  last  appeal,  which  is  the  law  of 
the  case,  that  there  was  no  valid  contract  existing  be- 
tween one  Johndrew,  the  contractor,  and  the  flume  com- 
pany, until  the  contract  was  filed  for  record  on  the  6th 
of  June,  1887,  and  that  as  a  consequence,  there  was  no 
lien  in  favor  of  the  material-man  against  the  structure, 
which  had  been  accepted  by  the  flume  company  from 
the  contractor,  for  materials  furnished  before  the  filing 
of  the  contract,  although  the  materials  were  used  in  the 
construction  of  the  accepted  work  or  structure. 

The  opinion  filed  at  that  time  is  not,  in  our  judgment, 
susceptible  of  any  such  construction. 

The  pivotal  point  in  that  case  was,  whether  or  not  the 
structure  was  completed  by  the  acceptance  on  the  part 
of  the  flume  company,  when  abandoned  to  it  by  the  con- 
tractor, and  thereby  depended  the  determination  of  the 
question  as  to  whether  or  not  the  filing  of  the  notice  of 
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lien  of  the  plaintiff  was  premature,  under  section  1187 
of  the  Code  of  Civil  Procedure  as  amended  March  15, 
1887. 

That  part  of  the  section  which  makes  the  acceptance 
of  the  structure  or  improvement  conclusive  evidence  of 
completion  has  reference  to  cases  where  there  is  a  valid 
contract  between  contractor  and  owner  of  the  structure, 
improvement,  or  building.  And  the  languaige  of  the 
opinion,  which  it  is  erroneously  claimed  by  appellant 
declares  that  the  payment  of  the  value  of  the  materials 
furnished  before  the  contract  was  filed  for  record  cannot 
be  enforced  as  a  lien,  must  be  read  with  reference  to  the 
predse  matter  which  was  being  discussed  in  the  opinion, 
— ^that  is,  whether,  admitting  a  valid  contract  to  have  ex- 
isted by  virtue  of  the  filing  thereof  for  record  on  the  6th  of 
June,  1887,  the  notice  of  lien  was  premature  or  not. 

There  was  no  need  to  determine  whether  a  lien  could 
be  enforced  for  materials  furnished  when  no  valid  con- 
traet  existed, — that  is,  before  the  contract  was  filed  for 
record.  And  the  decision  only  goes  to  the  extent,  on 
that  head,  of  determining  that  a  lien  for  those  materials 
furnished  'Tby  virtue  of  the  contract,"  i.  e.,  the  filing 
of  the  contract,  could  be  enforced  if  the  notice  was  prop- 
erly filed  for  record.  And  after  that  matter  is  disposed  of, 
there  follow  expressions  merely  which  lead  up  to  the 
consideration  of  the  real  point  in  the  case  which  was  to 
be  decided,  and  then  the  writer  of  the  opinion  proceeds 
to  dispose  of  the  mooted  question  in  favor  of  the  propo- 
sition that  the  notice  was  a  proper  one,  because  the  date 
of  4ihe  acceptance  of  the  structure,  under  the  circum- 
stances of  the  case,  was  the  date  of  its  completion,  and 
the  plaintiff,  having  filed  a  notice  of  lien  within  thirty 
days  after  such  completion,  did  not  proceed  prematurely. 

But  as  to  the  enforcement  of  the  lien  for  the  value  of 
the  materials  furnished  before  there  was  any  valid 
contract  between  the  contractor  and  the  owner,  the  find- 
ings must  be  construed  with  reference  to  the  case  as  it 
is  now  presontod,  uncontrolled  by  anything  said  in  the 
fonnor  o])ini()n  in  88  Cjilifornia. 
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The  findings  now  show  a  completion  of  the  structure 
by  its  acceptance,  and  that  a  notice  of  lien  was  filed  iu 
due  and  proper  time,  and  they  also  show  that  the  mate- 
rials, and  the  value  thereof,  claimed  by  the  plaintiff  to 
have  been  furnished  to  the  contractor  and  used  in  the 
completion  of  the  structure  were  so  furnished  and  used. 

It  was  said  by  the  supreme  court,  in  Kellogg  v.  Howes, 
81  Cal.  170,  where  a  contract  was  void  because  not  filed 
for  record,  and  where  a  material-man  sought  to  enforce 
his  lien:  'The  extent  of  the  material-man's  recovery 
is  not  measured  by  the  terms  of  the  contract.  On  the 
contrary,  the  statute  provides,  in  express  terms,  that, 
where  the  contract  is  not  recorded,  the  material-man 
shall  have  a  lien  for  the  value  thereof.  In  case  the  con- 
tract is  not  recorded,  the  statute,  and  not  the  contract, 
measures  the  extent  of  his  recovery." 

The  statute  alluded  to  above  (Code  Civ.  Proc.,  see.  1183) 
provides,  where  an  attempted  contract  is  void  for  non- 
filing for  record,  that  ''in  such  case,  the  labor  done  and 
materials  furnished  by  all  persons  aforesaid,  except  the 
contractor,  shall  be  deemed  to  have  been  done  and  fur- 
nished at  the  personal  instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof." 

The  judgment  appealed  from  is  affirmed. 


[No.  14818.    Department  Two.— Febmaiy  8,  1888.] 

MARY  A.  McDonald,  appellant,  v.  h.  l.  drew 

BT   AL.,    RbSPONDBNTS. 

PsESonpnoN — Adverse  Possession — ^Divisioii  Fenob— Patmbnt  of 
Taxes. — ^Where  the  division  fence  between  coterminons  owners  of  land 
was  so  located  as  to  place  a  strip  of  land  belonging  to  one  of  the  ootenni> 
nous  owners  upon  the  side  of  the  other  coterminous  owner, and  the  fence 
00  remained  for  a  period  of  more  than  five  years,  but  the  lots  were  a» 
sessed  for  taxes  yearly  to  each  owner  simply  by  reference  to  their  niim> 
ber.  without  mention  of  the  fence,  or  reference  thereto,  and  paid  by  each 
ownpr  as  thus  assossed,  the  possession  of  the  owner  on  whose  site  the 
•trip  of  land  was  located  was  not  adverse  as  to  soch  strip,  and  be 
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ooDld  not  aoquin  a  prescripdya  title  thereto  for  want  of  payment 
of  all  taxes  aweaaed  upon  the  atrip  of  land  daring  the  fire  yeara  of 
the  alleged  adrerae  poaaeaaion. 

Appbal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

Rolfe  &  Freeman,  and  ParU  &  Fox,  for  Appellant 

Ooodcell  &  Leonard,  for  Respondents. 

Vanclibf,  0. — Action  in  the  nature  of  ejectment  to 
recover  possession  of  a  narrow  strip  of  land,  about  eight- 
teen  inches  wide  and  one  hundred  feet  in  length,  being 
part  of  lot  No.  4,  block  20,  of  the  city  of  San  Bernardino, 
the  east  side  of  which  strip  adjoins  the  east  boundary 
line  of  said  lot 

The  defendant  pleaded  title  by  prescription  through 
an  adverse  poesession  during  a  period  of  five  years. 

The  court  found  the  facts  as  follows: — 

'Tor  the  purpose  of  this  action,  the  following  are  stip- 
ulated as  facta: — 

''1.  That  at  the  time  of  the  commencement  of  this 
action  the  plaintiff  was,  and  for  twenty  years  next  prior 
thereto  she  and  her  grantors  had  been,  the  owners  of 
lot  4,  in  block  20,  of  the  dty  of  San  Bernardino,  the 
land  described  in  the  complaint,  except  in  so  far  as  such 
ownership  may  have  been  impaired  by  adverse  posses- 
sion of  the  defendants  and  their  grantors  as  to  the  strip 
of  land  described  and  claimed  in  the  answer. 

''2,  That  during  all  of  said  times  the  plaintiff  and 
her  grantors  have  been  in  the  actual  and  exclusive  pos- 
session of  said  lot  4  as  owners,  except  in  so  far  as  such 
possession  may  have  been  ousted  or  withheld  by  the 
defendants  and  their  grantors  as  to  said  strip. 

"3.  That  J,  W.  Satterwhite  was  such  owner  and  pos- 
sessor at  the  time  of  the  construction  of  the  fence  men- 
tioned in  the  answer,  and  referred  to  as  a  division  fence, 
and  the  plaintiff's  title  is  derived  through  him. 
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'^.  That  during  all  of  said  times  the  defendants  and 
their  grantors  were  the  owners  of  the  west  half  of  lot  7, 
in  said  block  20,  lying  east  of  adjoining  said  lot  4, 

"5.  That  at  the  time  of  the  construction  of  the  fence 
mentioned,  Byron  Waters  was  the  owner  of  the  said 
west  half  of  lot  7,  and  in  the  actual  possession  thereof, 
and  the  defendants'  title  is  derived  through  him,  but 
this  does  not  admit  any  possession  or  right  of  possession 
as  to  said  strip  of  land. 

''6.  That  during  all  of  said  times  the  said  lot  4  has 
been  assessed  to  the  plaintiff  and  her  grantors,  described 
simply  as  lot  4  in  said  block  20,  without  mention  of  said 
fence  or  reference  thereto,  and  the  plaintiff  and  her 
grantors  have  paid  all  taxes  upon  such  assessments. 

"7.  That  during  all  said  times  the  said  west  one  half 
of  lot  7  has  been  assessed  to  the  defendants  and  their 
grantors  simply  as  to  the  west  one  half  of  lot  7  of  said 
block,  without  mention  of  said  fence,  or  reference  thereto, 
and  the  defendants  and  their  grantors  have  paid  aU 
taxes  upon  such  assessments. 

"RoLFB  &  Fbebman,  and 
Pabis  &  Fox, 

For  Plaintiff. 

GOODCELL  &  LbONABD, 

Attorneys  for  Defendants." 
And  in  addition  to  said  stipulation,    the   court    finds 
the  following  facts  from  the  evidence: — 

'That  the  east  line  of  lot  4,  block  20,  of  the  city  of 
San  Bernardino,  referred  to  in  the  findings  and  the  afore- 
said stipulation,  commences  at  a  point  on  Court  Street, 
in  said  city,  twenty-two  inches  west  from  the  southwest 
corner  of  the  brick  building  on  the  north  side  of  said 
Court  Street  known  as  the  'Courier  office,'  running 
thence  due  north  about  130  feet  to  the  northeast  cor- 
ner of  said  lot  4,  and  the  same  line  constitutes  the  west 
line  of  lot  7  of  said  block. 

"9.  That  ever  since  the  spring  of  the  year  1881,  being 
more  than  five  years  before  the  commencement  of  thk 
action,  the  defendants  and  their  grantors  and  predeces- 
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sors  in  interest  were  in  the  actual^  uninterrupted,  open, 
and  exclusive  possession  of  the  strip  of  land  along  and 
upon  the  east  side  of  said  lot  4,  referred  to  in  the  com- 
plaint, said  strip  being  about  one  foot  and  a  half  wide 
at  the  south  end,  and  extending  north  one  hundred  feet 
from  the  north  side  of  said  Ck>urt  Street,  and  gradually 
narrowing  northward  a  few  inches,  to  wit,  to  about  one 
foot  in  width  at  the  north  end  of  said  one  hundred  feet, 
such  possession  being  under  claim  as  of  right,  and  ad- 
verse to  plaintiff  and  her  predecessors  in  interest,  and 
all  the  world,  except  as  such  adverse  poBseasion  may  be 
affected  by  the  non-payment  of  taxes  by  the  defendants, 
or  their  predecessors,  on  any  of  said  lot  4  as  shown  by 
the  aforesaid  stipulation." 

Upon  the  facts  found,  the  court  adjudged  that  the  de- 
fendants were  the  owners  of  the  land  in  question. 

Plaintiffs  brings  this  appeal  from  the  judgment,  upon 
the  judgment  roll,  and  contends  that  upon  the  findings 
of  fact  the  judgment  should  have  been  in  her  favor. 
And  so  it  appears  to  me. 

The  controversy  is  reduced  to  the  question  of  law  as 
to  whether  the  possession  of  the  defendants  could  have 
been  adverse  without  payment  by  them  of  all  taxes 
which  had  been  levied  and  assessed  upon  the  land  in 
question  during  the  five  years'  period  of  the  alleged  ad- 
verse possession,  as  required  by  section  825  of  the  Code 
of  Civil  Procedure. 

This  question  has  been  answered  negatively  lyy  this 
court  in  several  cases.  (Webb  v.  Clark,  66  Cal.  66;  Ross 
v.  Evans,  65  Cal.  439;  McNoble  v.  Justiniano,  70  Cal.  395. 
See  also  Allen  v.  Reed,  51  Cal.  362.)  And  as  all  the  ar- 
guments urged  here  by  counsel  for  respondents  seem  to 
have  been  considered  and  answered  in  the  cases  cited, 
it  is  unnecessary  to  reconsider  them  on  this  appeal. 

I  think  the  judgment  should  be  reversed,  and  that  the 
lower  court  be  directed  to  render  judgment  on  the  find- 
ings of  fact  in  favor  of  the  plaintiff. 

Hatkbb,  C,  and  Belchbr^  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  lower  court  is  directed  to 
render  judgment  on  the  findings  of  fact  in  favor  0/ 
plaintiff. 

De  Haven,  J.,  Fitzgerald,  J. 

McFarland,  J.,  concurring. — I  concur  in  the  judg 
ment  because  it  does  not  appear  in  the  findings  eithci- 
thot  the  coterminous  owners  had  agreed  upon  the  fence 
as  the  line  between  lots  4  and  7,  or  that  respondents 
had  claimed  it  as  such  line.  All  that  appears  is,  that 
respondents,  in  addition  to  the  west  half  of  lot  7,  also 
held  by  adverse  possession  a  part  of  lot  4  as  such;  and 
as  they  had  paid  no  taxes  on  the  part  of  lot  4  in  their 
adverse  possession,  they  could  not  invoke  the  statute  of 
limitations.  But  I  do  not  think  that  the  provision  of 
section  325  of  the  Code  of  Civil  Procedure,  about  the 
payment  of  taxes,  applies  to  a  small  strip  along  a  boun- 
dary line,  when  the  adverse  holder  claims  that  the  gen- 
eral description  in  his  title  deed  carries  him  to  the  line 
to  which  he  had  held  adversely  by  actual  possession, 
and  he  has  paid  the  taxes  on  the  land  thus  described  in 
his  deed. 


fNo.  10111.    Department  Two. — ^February  8,  1896.1 

LEONARD  LABORY,  Appellant,  v.  THE  LOS  AN- 
GELES ORPHAN  ASYLUM,  Rbspondbnt. 

BXAL  PbOFEBTT — COIfSTBUCTIVK  POSSESSION — ^AdVKBSB  PO8BB88ZON  BT 

INTBUDEA-^OOLOB  OP  TITLE. — ^Title  to  land  draws  to  it  the  poases- 
■lon,  and  !t  remains  with  the  owner  of  the  legal  title  nntll  he  is 
divested  of  it  by  an  actual  adverse  possession;  and  while  he  is  in 
actnal  possession  of  a  part  of  the  premises,  he  has  constmctive  pos- 
■easion  of  the  remainder,  and  can  be  ousted  by  a  mere  intruder  onlj 
to  the  extent  of  the  actual  occupation  of  such  intruder ;  and  no  entr? 
by  an  intruder  under  color  of  title  to  the  whole  tract  can  give  him  a 
eonstnictiye  possession  which  would  oust  or  supersede  the  oonstructiTe 
possession  of  the  real  owner. 
1ft. — ^Public  Lands — Possession  by  City — Judicial  Nonos. — ^The 
eourt  will  take  judicial  notice  of  the  actual  possession  by  a  dty  of 
part  of  its  public  lands,  and  of  its  constructive  possession  of  the 
remainder. 

In. — QxnETING    TVilX — DeFET^SE  of  PbeSCRIPTION — PATlCENTOr  lAZBS. 

—In  an  action  *o  quiet  title  to  land,  where  it  appear*  that  the  land  wan 
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oriffinany  a  part  of  the  pueblo  lands  of  a  dty,  nnder  eonvey- 
ancea  from  which  the  defendant  and  Its  predecessors  held  the  local 
title  of  record,  and  that  neither  the  plaintiff  nor  his  predecessors  in 
interest,  who  claimed  a  title  by  prescription  to  the  whole  tract  by 
rirtne  of  their  actual  possession  of  part  of  it,  had  paid  the  taxes 
assessed  upon  the  land  after  April  1,  1878,  but  that  defendant  and 
its  predecessors  in  interest,  to  whom  they  had  been  assessed,  had 
oontinaously  paid  the  same  after  said  date,  tha  defenae  of  prescrip- 
tion cannot  be  sustained. 
In. — ^RiGHT  or  GoBFOBATioN  TO  Defeivd  Action — ^Rboobd  of  Coft  ov 
AanoLis  —  Btidingb  —  Afpkal  —  Objection  fob  Fibst  Tims  — 
WAIVKB.*-An  objection  that  a  corporation  defendant  in  an  action  to 
quiet  title  to  land  had  not  proTed  a  compliance  with  the  provisions 
of  section  299  of  the  Civil  Oode,  requiring  all  corporations  to  file  s 
certified  copy  of  the  copy  of  its  articles  of  incorporation  in  every 
county  in  which  it  holds  property,  and  that  therefore  it  was  not 
entitled  to  defend  the  action,  cannot  be  taken  for  the  first  time  upon 
appeaL  The  objection  is  waived,  if  not  taken  at  the  trial,  or,  at 
laaat,  at  tha  conclusion  thereof. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  trial 

The  facts  are  stated  in  the  opinion. 

E.  A.  Meserve,  and  M.  W.  Conkling,  for  Appellant. 

Stephen  M.  White,  for  Respondent. 

BsLCHBB,  C. — ^This  is  an  action  to  quiet  the  plaintiff's 
title  to  a  tract  of  land  in  the  city  of  Los  Angeles,  and  the 
complaint  is  in  the  usual  form.  The  defendant  is  a  cor- 
poration, and  by  its  answer  it  denies  that  the  plaintiff  is 
the  owner  or  entitled  to  the  possession  of  a  described 
portion  of  the  tract,  and  avers  that  it  is  the  owner  in  fee 
and  in  possession  thereof,  and  it  disclaims  any  claim  to 
or  interest  in  the  remaining  portion  of  the  tract. 

The  court  below  found  the  facts  to  be  in  accordance 
with  the  averments  of  the  answer,  and  gave  judgment 
accordingly.  The  plaintiff  appeals  from  the  judgment, 
and  an  order  denying  his  motion  for  a  new  triaL 

The  dty  of  Los  Angeles  was  incorporated  by  an  act 
of  the  legislature  in  1850,  and  was  made  to  succeed  to 
all  the  rights,  claims,  and  powers  of  the  pueblo  of  that 
name  in  regard  to  property.  In  due  time  it  presented 
to  the  board  of  land  commissioners  appointed  under  the 
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act  of  Congress  of  March  3,  1851,  its  claim  for  four  square 
leagues  of  pueblo  lands,  and  its  title  thereto  was  there- 
after duly  and  regularly  confirmed.  The  decree  of  con- 
firmation became  final  on  February  1,  1858,  and  on 
August  9,  1866,  the  United  States  issued  its  patent  for 
the  lands  to  the  city. 

The  land  in  controversy  is  included  within  the  four 
leagues  so  confirmed  and  patented,  and  the  principal 
question  is,  Had  the  plaintiflF's  predecessors  in  interest 
acquired  a  title  thereto  by  prescription,  as  against  the 
defendant  and  its  predecessors  in  interest,  who  claimed 
title  under  conveyances  from  the  city? 

To  establish  his  title,  the  plaintiff  relies  upon  deeds, 
executed  by  his  predecessors  in  interest,  of  a  tract  of 
land  including  the  land  in  controversy,  and  an  actual 
occupancy  of  a  small  part  of  the  tract,  under  claim  in 
good  faith  and  color  of  title  to  the  whole.  The  first  deed 
was  executed  on  May  31,  1860,  and  the  last,  to  the 
plaintiff,  on  August  26,  1890.  The  tract  described  was 
situated  on  the  east  side  of  and  adjoining  the  Los  An- 
geles River,  and  was  in  form  a  parallelogram,  having  a 
length  from  west  to  east  of  400  varas,  and  a  width  of  250 
varas.  Next  to  the  river  was  a  small  flat  containing  two 
or  three  acres,  then  a  rise,  or  hill,  and  back  of  that,  a 
level  plain,  or  mesa,  extending  east  for  many  miles.  The 
flat  next  to  the  river  was  inclosed  and  planted  with  fruit 
trees,  and  on  it  was  an  adobe  house,  w^hich  was  occupied 
by  each  of  the  grantors,  or  his  tenants,  during  the  time 
of  his  claimed  ownership.  The  balance  of  the  tract  was 
never  inclosed  or  used  by  any  of  the  plaintiff's  predeces- 
sors in  interest,  but  was  a  common  pasture,  used  by  any 
one  and  every  one  for  that  purpose  who  chose  to  do  so, 
until  the  part  of  it  in  dispute  was  inclosed  by  the  de- 
fendant in  March,  1886. 

To  establish  its  title,  the  defendant  relies  upon  two 
deeds  executed  by  the  city  to  its  predecessors  in  interest, 
both  deeds  conveying  the  land  in  controversy  and  other 
land,  and  one  dated  August  12,  1875,  and  the  other 
March  8,  1886. 
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The  plaintiff  claims  that  the  entry  of  each  of  his  pre- 
decessors into  the  actual  possession  of  the  flat  by  the 
river  was  made  in  good  faith,  and  under  claim  and  color 
of  title  to  the  whole  tract,  and  that  under  section  822  of 
the  Crode  of  Civil  Procedure  a  title  to  the  whole  tract, 
denominated  a  title  by  prescription  (Civ.  Code,  sec.  1007  )| 
which  was  good  as  against  the  city  and  the  whole  world, 
had  vested  in  his  predecessors  before  the  dty  miade  itt 
first  deed  to  one  of  defendant's  predecessors. 

This  claim  cannot,  in  our  opinion,  be  sustained.  At 
all  the  times  named,  the  city  was  the  owner  of  all  the 
pueblo  lands,  except  such  parcels  thereof  as  private  par- 
ties had  acquired  title  to  by  purchase  or  otherwise;  and 
the  court  will  take  judicial  notice  that  the  city  had  ao- 
tual  possession  of  certain  parcels  of  such  lands  and  con- 
structive possession  of  the  balance.  This  being  so,  no 
mere  intruder  could  obtain  a  constructive  possession 
which  would  oust  or  supersede  the  constructive  posses- 
sion of  the  real  owner.  'The  rule  is  well  settled  that 
title  draws  to  it  the  possession,  and  it  remains  with  the 
owner  of  the  legal  title  until  he  is  divested  of  it  by  an 
actual  adverse  possession;  and  while  he  is  in  possession 
of  a  part  of  the  premises,  his  iKXSsession  is  entitled  to 
the  constructive  possession,  and  can  only  be  ousted  by 
and  to  the  extent  of  the  actual  occupation  of  a  mere 
intruder.''     (Wood  on  Limitations,  sec.  261.) 

In  Hwnnicutt  v.  Peyton.  102  U.  S.  368,  it  is  said:  ''It 
is  true  that  when  a  person  enters  upon  unoccupied  land 
under  a  deed  or  title,  and  holds  adversely,  his  posses- 
sion is  construed  to  be  co-extensive  with  his  deed  or 
title,  and  the  true  owner  will  be  deemed  to  be  disseised 
to  the  extent  of  the  boundaries  described  in  that  title. 
Still,  his  possession  beyond  the  limits  of  his  actual  occu- 
pancy is  only  constructive.  If  the  true  owner  be  at  the 
same  time  in  actual  possession  of  part  of  the  land, 
claiming  title  to  the  whole,  he  has  the  constructive  pos- 
session of  all  the  land  not  in  the  actual  possession  of 
the  intruder,  and  this,  though  the  owner's  actual  poe« 
session  is  not  within    the    limits   of   the   defective   title. 

XOVTI  Cal.— 18 
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^'The  reason  is  plain.  Both  parties  cannot  be  seised  at 
the  same  time  of  the  same  land  under  different  titles. 
The  law  therefore  adjudges  the  seisin  of  all  that  is  not 
in  the  actual  occupancy  of  the  adverse  party  to  him 
who  has  the  better  title.*  " 

And  in  Semple  v.  Cook,  50  Cai.  26,  it  was  held  that  if 
one  who  claims  title  under  a  deed  to  a  large  tract  of  land 
ehters  upon  it  and  erects  a  house,  and  acquires  actual 
possession  of  a  small  part  around  his  house,  and  con- 
structive possession  of  the  whole,  and  the  owner  of  the 
true  title  afterwards  enters  on  the  same  tract  in  another 
place,  claiming  the  whole,  the  constructive  poflsession 
thus  acquired  by  the  one  who  first  entered  is  overcome 
by  the  constructive  possession  of  the  true  owner,  so  that 
the  statute  of  limitations  does  not  run  in  favor  of  the 
one  who  had  not  the  true  title. 

In  view  of  these  authorities, — and  many  more  to  the 
same  effect  might  be  cited, —  it  is  clear  that,  as  to  the 
premises  in  controversy,  the  statute  of  limitations  did 
not  begin  to  run  in  favor  of  any  of  the  plaintiff's  pre- 
decessors in  interest  before  August  12,  1875,  the  date  of 
the  city's  first  deed  of  the  property. 

It  is  also  clear  that,  after  ihe  first  deed  was  made,  no 
title  by  limitation  could  have  been  acquired,  for  the 
reason  that,  to  create  such  title,  an  adverse  posseadon 
for  five  years,  and  after  April  1,  1878,  the  payment  by 
the  adverse  claimant  of  all  taxes  assessed  against  the 
property  were  required.     (Code  Civ.  Proc.,  sec.  825.) 

Bat  it  was  proved  that,  beginning  with  1878,  the  land 
had  been  assessed  to  the  defendant  and  its  predeceasors 
in  interest,  and  that  all  the  taxes  thereon  had  been  paid 
by  them. 

It  is  also  claimed  that  the  judgmmt  should  be  re- 
versed for  the  reason  that  the  defendant  failed  at  the 
trial  to  show  that  it  had  complied  with  the  provisions 
of  section  299  of  the  Civil  Code.  That  section  requires 
every  corporation  to  file  a  copy  of  the  copy  of  its  articles 
of  incorporation,  duly  certified  by  the  secretary  of  state, 
in  the  office  of  the  county  clerk  of  every  county  in    this 
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state  in  which  it  holds  any  property,  except  the  county 
where  the  original  articles  are  filed;  aud  it  declares  that 
'*any  corporation  failing  to  comply  with  the  provisions 
of  this  section  shall  not  maintain  or  defend  any  action 
or  proceeding  in  relation  to  such  property." 

The  complaint  alleges  ''that  the  defendant,  the  Los 
;\ngeles  Orphan  Asylum,  is  now,  and  ever  since  the 
twenty-jBrst  day  of  June,  1869,  has  been,  a  corporation 
organized,  existing,  and  doing  business  imder  and  by 
virtue  of  the  laws  of  the  state  of  California."  At  the 
trial  the  defendant  offered  all  its  testimony,  and  it  was 
received  without  objection  or  suggestion  by  the  plain* 
tiff  that  it  had  no  right  to  defend  the  action.  The  case 
was  then  argued,  submitted,  and  decided,  and  after  that 
the  point  seems  to  have  been  first  raised  by  a  specifica- 
tion attached  to  the  statement  on  motion  for  new  trial, 
to  the  effect  that  the  finding  that  the  defendant  was  the 
owner  of  the  land  in  controversy  was  not  justified  by 
the  evidence,  because  it  was  not  shown  by  the  evidence 
that  defendant  had  complied  with  the  provisions  of  the 
section  named. 

We  do  not  think  the  point  can  be  thus  raised  for  the 
first  time.  The  objection  should  have  been  made  when 
the  defendant  was  introducing  its  evidence,  or  at  least 
at  the  conclusion  of  it.  Not  having  been  made  at  any 
time  daring  the  trial,  the  objection  must  now  be  deemed 
waived. 

We  advise  that  the  judgment  and  order  be  affirmed. 

Vaholixf,  0.,  and  Tbmplb^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

McFabulnd,  J.,  Db  Havbn,  J.,  Fitzqbiuld,  J. 

Healing  in  Bank  denied. 
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[No.  19074.    Department  Two.— Febraaiy  9,  1888.] 

THE    PEOPLE,    Appellant,    v.    THE    MONTECITO 

WATER  COMPANY  bt  al..  Respondents. 

Quo  Wabbantd— Uburpatiow  of  Cobpobatb  Franchisb — ^Pabties — 
Ck)aFORATioN  DE  Faoto — PLEADING — EsTOFPEL. — In  E  prooeedlng  by 
the  state  in  the  nature  of  a  quo  wwrranto  to  deprive  a  corporation  de 
facto  of  its  corporate  charter  and  procure  its  dissolution  on  the 
ground  of  a  want  of  substantial  compliance  with  the  statutory  r^ 
Quirements  in  its  formation,  the  corporation  de  facto  is  a  necessary 
party,  and  mailing  it  such,  with  the  averment  that  it  is  a  corporation 
de  facto,  but  not  de  jure,  does  not  estop  the  state  from  questioning 
its  corporate  character. 

Id. — Formation  of  (Dobpobation — Coicpliancb  with  Statute. — ^The 
right  to  be  a  corporation  is  a  franchise,  to  acquire  which  the  pre- 
scribed statutory  conditions  for  the  formation  of  the  corporation 
must  be  sulwtantiaUy  complied  with,  without  the  omission  of  any 
requirement,  though  a  substantial  rather  than  a  literal  compliance 
with  each  provision  of  the  statute  will  suffice. 

Id. — AsnoLBs  of  Ck>BFOBATioN — Insufficient  Acknowledgment. — 
The  requirement  of  section  292  of  the  Civil  Gode,  that  articles  of 
incorporation  must  be  subscribed  and  acknowledged  by  five  or  more 
persons,  is  a  condition  precedent  to  a  valid  incorporation;  and  the 
acknowledgment  of  the  articles  by  only  fonr  of  the  incorporators 
renders  the  articles  fatally  defective,  as  against  the  stato,  and  a  pro- 
ceeding in  quo  warranto  may  be  instituted  by  the  state  to  dissolve 
mch  corporation. 

Appeal  from  a  judgment  of  the  Superior  Court  of  *Loe 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

John  J.  Boyce,  Richards  &  Carrier,  and  Oearge  H.  Oauld, 

for  Appellant. 

W.  C.  Stratton,  for  Respondents. 

Temple,  C. — Plaintiff  appeals  from  a  judgment  en- 
tered upon  demurrer  to  complaint. 

The  demurrer  was  general,  and  on  the  ground  of  in- 
sufficiency of  the  facts.  It  is  a  proceeding  taken  by  the 
attorney-general  of  the  state  in  the  nature  of  a  qw  war- 
ranto  to  deprive  the  defendant  corporation  of  its  corpo- 
rate charter,  and  procure  its  dissolution  on  two  groimds: 
1.  For  want  of  a  substantial  compliance  with  the  statu- 
tory requirements  in  its  formation;  and  2.   For  abandoo- 
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ment  and  misuse  of  its  corporate  franohise  and  powers, 
and  for  alleged  violations  of  law. 

In  answer  to  the  first  point,  the  respondent  raises  the 
preliminary  objection  that  by  making  the  corporation  a 
defendant,  its  corporate  character  is  admitted,  and  can- 
not be  questioned  in  this  proceeding.  As  authority  for 
this  proposition,  the  case  of  People  v.  Stanford,  77  Cal. 
360,  is  chiefly  relied  upon. 

In  that  case  it  was  alleged  in  the  complaint  that  the 
assumed  corporation  had  never  been  a  corporation.  If 
it  were  not  a  corporation  of  any  character,  it  had  no 
legal  existence,  and  could  not  be  sued.  By  making  it  a 
party,  plaintiff  conceded  that  it  was  a  person  that  could 
be  sued.  It  was  said  that  the  corporation  could  not  be 
treated  as  a  person  which  could  be  sued  simply  to  obtain 
a  judgment  that  it  was  not  and  never  had  been  such  a 
person.  There  is  no  such  inconsistency  here.  It  is 
averred  that  the  corporate  defendant  is  a  corporation  de 
facto,  but  it  is  claimed  that  it  did  not  become  a  corpora- 
tion de  jure,  because  the  persons  who  attempted  the  in- 
corporation did  not  comply  with  the  conditions  which 
the  statute  makes  conditions  precedent  to  ite  rightful 
incorporation.  Under  such  circumstances,  although 
the  association  is  a  legal  entity,  which  may  be  sued,  its 
right  to  corporate  existence  may  be  questioned  by  the 
state  in  a  proceeding  of  this  character.  (Civ.  Code,  sec. 
358.) 

This  court  said  in  People  v.  La  Rue,  67  Cal.  630,  and  re- 
peated the  language  in  First  Baptiet  Church  v.  Branham, 
90  Cal.  22:  ''A  corporation  de  facto  may  legally  do  and 
perform  every  act  and  thing  which  the  same  entity 
could  do  or  perform  were  it  a  d^  jure  corporation.  As 
to  all  the  world  except  the  paramount  authority  under 
which  it  acts,  and  from  which  it  receives  its  charter,  it 
occupies  the  same  position  as  though  in  all  respects 
valid;  and  even  as  against  the  state,  except  in  direct 
proceedings  to  arrest  its  usurpation  of  power,  it  is  sub- 
mitted, its  acts  are  to  be  treated  as  efficacious.'' 

Under  such  circumstances,  it  seems  dear  that  the  oor- 
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poration  ia  not  only  a    proper   but    a  neceasary   party. 
{PeopU  V.  FUni,  64  CaL  49;  People  v.  Qv/an,  86  Gal.  244.) 

It  ifl  contended  that  the  corporation  is  not  rightfull}* 
such,  because,  while  five  incorporators  signed  the  arti- 
cles of  incorporation,   only  four  acknowledged  the  same. 

Section  292  of  the  Civil  Code  reads  as  follows:  ''The 
articles  of  incorporation  must  be  subscribed  by  five  or 
more  persons,  a  majority  of  whom  must  be  residents  of 
this  state,  and  acknowledged  by  each  before  some  officer 
authorized  to  take  and  certify  acknowledgments  of  con- 
veyances of  real  property/' 

It  was  said  in  PeopU  v.  Self  ridge,  62  Cal.  881:  "The 
right  to  be  a  corporation  is  in  itself  a  franchise;  and  to 
acquire  a  franchise  under  a  general  law,  the  prescribed 
statutory  conditions  must  be  complied  with."  Still,  a 
substantial  rather  than  a  literal  compliance  will  suffice. 
(People  V.  Stockton  etc.  R.  R.  Co.,  46  Cal.  813;  18  Am. 
Rep.  178.)  Was  there  a  substantial  compliance  in  this 
case? 

Because  a  substantial  compliance  will  do,  it  does  not 
follow  that  any  positive  statutory  requirement  can  be 
omitted  on  the  ground  that  it  is  unimportant  They 
are  conditions  precedent  to  acquiring  a  statutory  ri|^t, 
and  none  can  be  dispensed  with  by  the  court. 

What  is  a  substantial  rather  than  a  literal  compliance 
may  be  illustrated  from  the  cases.  In  Ex  parte  Spring 
Valley  Water  Worke,  17  Cal.  182,  the  certificate  stated 
the  place  of  business,  but  did  not  describe  it  as  the 
''principal  place  of  business,''  as  required.  The  court 
said:  ''The  statement  that  San  Francisco  was  the  place 
of  business  would  seem  to  imply  that  it  was  not  only  the 
principal  but  the  only  place  of  busineas.'' 

In  People  v.  Stockton  etc.  R.  R.  Co.,  46  Gal.  806,  13 
Am.  Rep.  178,  the  affidavit  required  in  such  cases  to  be 
attached  to  the  certificafte  stated  that  ten  per  cent  of  the 
amount  subscribed  had  been  actually  paid  in,  omitting 
the  words  "in  good  faith,"  which  the  statute  required. 
In  the  certificate  it  was  stated  that  more  than  ten  per 
cent  had  been  actually  in  good  faith  paid  in.     It 
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held  Buffident;  and  it  would  seem  that  if  it  was  actually 
paid  in  cash,  it  must  have  been  paid  in  good  faith. 

And  it  was  further  held  that  payment  by  checka  drawn 
against  sufficient  funds  in  a  bank,  which  was  ready  u> 
accept  and  pay  the  checks,  was  substantially  payment 
in  cash. 

In  People  v.  Cheeseman,  7  Col.  876,  the  acknowledg- 
ment taken  by  the  notary  omitted  to  state  that  the  per- 
sons whose  acknowledgments  were  taken  were  personally 
known  to  the  notary.  The  certificate  did  state  that  the 
persons  who  signed  appeared  before  him  and  acknowl- 
edged it  The  statute  did  not  prescribe  what  the  ac- 
knowledgment should  contain,  and  it  was  held  a  sub- 
Atantial  compliance  with  the  requirement,  although  the 
form  prescribed  for  acknowledgments  to  deeds  was  not  fol- 
lowed.   It  was  acknowledged. 

In  all  these  cases  it  will  be  seen  that  the  thing  re- 
quired was  done,  but  not  literally,  as  directed.  But 
there  was  no  omission  of  any  requirement.  No  case  has 
been  dted  where  the  entire  omission  of  a  thing  pre- 
scribed has  been  excused,  unless  it  be  the  case  of  Lar- 
rabee  v.  Baldwin,  35  Cal.  155.  That  was  not  an  action 
instituted  by  the  state  to  disincorporate  on  the  ground 
of  non-oompliance.  As  we  have  seen,  unless  the  state 
complains,  a  de  facto  corporation  must  be  considered, 
under  our  code,  as  possessing  a  corporate  character,  and 
the  stockholders,  when  sued  upon  their  individual  liabil- 
ity, should  not  be  allowed  to  make  the  point  that  they 
did  not  comply  with  the  law. 

In  that  case  the  certificate  was  signed  by  five  direc- 
tors, but  two  failed  to  acknowledge  it.  Other  questions 
are  disoossed  at  great  length  in  the  opinion,  but  in  re- 
gard to  the  point  made  on  the  certificate  it  was  simply 
remarked:  ''It  is  not  clear  that  any  fatal  defect  exists  in 
the  certificate  of  incorporation.  If  so,  it  is  cured  by  the 
act  of  April  1, 1864."  Plainly,  it  was  unnecessary  to  con- 
sider the  question. 

The  curative  act  referred  to  declares:  "All  associations 
'>r    companies   heretofore    organized    and    acting    in    the 
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form  or  manner  of  corporations,  and  that  have  filed  cer- 
tificates for  the  purpose  of  being  incorporated,  but  whose 
certificates  are  in  some  manner  defective,  or  have  been 
improperly  acknowledged  before  a  person  not  authorized 
by  law  to  take  such  acknowledgments,  are  hereby  de- 
clared to  be  and  to  have  been  corporations  from  the  date 
of  the  filing  of  such  certificates,  in  the  same  manner 
and  to  the  same  effect  and  intent  as  if  such  certificates 
were  without  fault  and  properly  acknowledged  before 
the  proper  officer,  and  all  such  certificates  are  hereby 
validated  and  declared  to  be  legal,  and  shall  have  the 
same  force  and  effect  as  if  such  certificates  were  free  from 
all  fault  or  defect,  and  were  properly  acknowledged,"  etc. 
(Stats.  1863-64,  p.  303.) 

Section  292  of  the  Civil  Code  required  the  articles  to 
be  subscribed  and  acknowledged  by  each.  As  this  is  an 
express  condition  precedent  to  a  valid  incorporation,  it 
is  not  of  consequence  to  the  court  whether  it  be  a  wise 
or  necessary  requirement  or  not.  Still,  it  is  easy  to  see 
a  reason  for  it.  The  certificate  secures  the  state  and  all 
concerned  against  the  possibility  of  any  fictitious  names 
being  subscribed  to  the  articles,  and  furnishes  proof  of  the 
genuineness  of  the  signatures. 

If  the  acknowledgment  can  be  dispensed  with  as  to  one, 
why  not  as  to  two,  or  three,  or  all? 

Ordinarily,  no  doubt  the  state  would  not  be  expected 
to  institute  a  proceeding  of  this  character  for  such  a  de- 
fect alone,  and  we  must  presume  that  the  attorney-gen- 
eral would  not  have  instituted  this  inquiry,  if  he  were 
not  convinced  that  there  were  reasons  sufficient  to  jus- 
tify it.  Other  reasons  are  alleged,  but  as  the  statute 
authorizes  a  proceeding  to  forfeit  the  charter  where  the 
statute  has  not  been  complied  with,  although  the  corpo- 
ration is  acting  in  good  faith,  and  is  a  de  facto  corporation, 
the  complaint  must  be  held  to  state  a  cause  of  action,  and 
the  demurrer  should  be  overruled. 

The  jud.c;inent  should  be  reversed,  and  the  cause  re* 
manded,  with  directions  to  overrule  the  demurrer. 
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Haynb3^  C.f  and  Bblgheb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer. 

Dx  Havbn,  J.,  McFablakd,  J.,  Fitzob&ald,  J. 


IKo.  19062.    Department  Two. — Febmaiy  9»  1898.] 

Ik   thb   Matteb   of    thx   Estate   of    M.    M.    KIM- 
BERLY, Dbcbabbd. 

Bbtates  ov  Dsobasbd  Pebsons — SimNo  asidi  Hoicx8raAi>— Adykbsb 
TiTLx. — Upon  an  application  to  set  aside  a  homestead  for  the  widow 
and  minor  children  of  a  decedent  out  of  property  claimed  to  belong 
to  the  estate,  and  inventoried  as  sach,  the  qnestlon  of  the  ralidity  of 
an  adyerse  title  claimed  by  contestants  to  an  nndiyided  interest  in 
the  property  songht  to  be  set  apart  is  one  not  proper  to  be  litigated, 
and  it  is  error  for  the  conrt  to  refuse  to  set  aside  the  homestead. 

In. — ^LmGATioN  or  Advkbsi  Titijb. — VHiether  the  contestants  acquired 
an  interest  in  the  property  described  in  the  petition  for  homestead 
under  foreclosure  proceedings,  can  only  be  determined  in  an  appro- 
priate action  brought  for  that  purpose,  and  not  in  the  proceeding  to 
set  aside  the  homestead  of  the  probate  court 

Appbal  from  an  order  of  the  Superior  Ck)urt  refusing 
to  set  aside  a  homestead. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

B.  P.  Thomas,  for  Appellant 

In  hearing  applications  to  have  homesteads  set  aside, 
questions  of  title  cannot  be  tried.  (Estate  of  Burton,  68  Cal. 
36;  64  Cal.  428.)  The  application  being  made  in  a  proper 
form,  and  the  premises  being  a  part  of  the  estate  of  the 
decedent,  and  inventoried  as  such,  the  court  had  no  dis- 
cretion in  the  matter;  but  it  was  its  imperative  duty  to 
set  aside  a  homestead.  (De  Martin  v.  De  Martin,  86  Cal. 
75;  In  re  Lahiff,  86  Cal.  153 ;  Estate  of  Moore,  57  Cal.  444  ; 
In  re  Oroome^s  Estate,  94  Cal.  69 ;  Estate  of  Ballentine,  45 
Cal.  696;  In  re  Davis,  69  Cal.  458;  Estate  of  Bwton,  63 
Cal.  88.) 
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E.  B.  HaU,  and  Richards  &  Carrier,  for  Bespondente. 

It  was  competent  for  the  probate  court  to  examine 
into  the  title,  as  the  real  estate  was  mentioned  in  the 
inventory,  and  the  examination  was  proper  as  a  basis 
for  the  exercise  of  the  court's  discretion  in  selecting  one 
parcel  or  another  as  a  homestead.  {EBtate  of  Burton,,  64 
Cal.  428.)  All  of  the  cases  cited  and  relied  on  by  appel- 
lant have  reference  to  interests  accruing  subsequent  to 
the  death  of  the  testators  or  intestates,  and  are  therefore 
not  pertinent  to  the  case  at  bar. 

Db  Havbk,  J. — ^Appeal  from  an  order  refusing  to  set 
aside  a  homestead  for  the  widow  and  minor  children  of 
deceased  out  of  property  claimed  to  belong  to  the  estate 
of  the  deceased,  and  inventoried  as  such. 

In  refusing  to  set  aside  a  homestead  for  the  widow 
and  minor  children  of  deceased,  the  court  erred.  The 
question  of  the  validity  of  the  adverse  title  claimed  by 
the  contestants  to  an  undivided  interest  in  the  property 
sought  to  be  set  apart  as  a  homestead  is  one  not  proper 
to  be  litigated  in  this  proceeding.  {In  re  Oroome,  94 
Cal.  69;  Estate  of  Burton,  68  Cal.  86.)  Whether  the 
contestants  acquired,  by  virtue  of  the  foreclosure  pro- 
ceedings referred  to  in  the  findings  of  the  courts  any 
interest  in  the  land  described  in  the  petition  for  home- 
stead must  be  determined  in  some  appropriate  action 
brought  for  the  purpose  of  settling  that  question.  The 
question  is  not  involved  here,  and  we  express  no  opinion  in 
relation  to  it. 

Order  reversed. 

Fitzgerald^  J.,  and  McFarland,  J.,  concurred. 
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[No.  19140.    Department  Two.— February  11,  1888.] 

THE  JOURNAL  PUBLISfflNG  COMPANY,  Appkl- 
jjlnt,  v.  a.  B.  WHITNEY,  Tax  Collbctob  of  Loa 
Anosles  County,  Rbspondbnt. 

OoxTNTT  Pmif UNO — ^PuBuoATioir  or  Dbzjnqxtsnt  Tax  List— CouRTr 

QOVKBNMENT    AOT — POZJTIOAL    Ck)DB— REPEAL. — Sabdivisloil    28    of 

section  25  of  the  Goanty  Goyenunent  Act,  which  prorides  that  the 
board  of  sapenrieon  shall  fix  the  price  of  all  county  adyertising,  and 
that  eadi  county  officer  shall  procure  such  adyertising  at  a  price  not 
greater  than  that  so  fixed,  repealed  so  much  of  section  8766  of  the 
Political  Code  as  required  the  board  of  juperyisors  to  contract  for  the 
publication  of  the  delinquent  tax  list  by  adyertising  for  sealed  pro- 
posals to  do  the  same,  and  awarding  the  adyertising  of  the  list  to 
the  bwest  bidd^^r:  and  under  such  subdirieion  the  tax  collector  Is 
authorised  to  select  any  newspaper  in  the  county  and  procure  the 
adyertising  of  the  list,  proyided  it  is  done  at  the  price  fixed  by  the 
board  of  snpenrisors,  and  he  cannot  be  compelled  to  publish  it  In  any 
other  way. 
In. — ADyERiisKiaBNT  FOB  Sealed  Pbofosals — AiANDAicuB — ^Tax  Ooir 
LEGTOB. — The  fact  that  the  tax  collector  adyertised  for  sealed  pro- 
posals for  the  publication  of  the  delinquent  tax  list  does  not  entitle 
the  lowest  bidder  to  a  writ  of  mandate  to  compel  him  to  adyertise  the 
Uat  in  the  newspaper  of  such  bidder. 

AppBAii  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  ooozi 

Edwin  A.  Meserve,  for  Appellant 

Stephen  M.  White,  for  Respondent. 

The  Coubt. — ^This  appeal  is  taken  from  a  judgment 
of  dismissal  of  a  petition  for  a  writ  of  mandate  after 
sustaining  a  demurrer  to  said  petition. 

The  object  had  in  view  by  the  petitioner  was  to  com- 
pel the  defendant,  who  is  the  tax  collector  of  the  county 
of  Los  Angeles,  to  advertise  and  publish  the  delinquent 
tax  list  in  the  newspaper  of  the  plaintiff,  a  publishing 
company. 

The  demurrer  is  general  in  its  nature,  and  is  to  the 
effect  that  the  complaint  does  not  show  facts  sufficient 
for  a  good  cause  of  action. 
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The  whole  matter  turns  upon  the  question  whether 
or  not,  under  the  law  of  this  state,  it  is  the  duty  of  th6 
tax  collector  to  publish  the  delinquent  tax  list,  about 
which  this  controversy  has  arisen,  in  such  newspaper  as 
has  tendered  the  lowest  bid  to  do  such  advertising. 

Prior  to  the  enactment  of  the  County  Government  Act 
of  1891,  section  3766  of  the  Political  Code,  as  to  such  pub- 
lication, ran  thus: — 

''Sec.  3766.  The  publication  must  be  made  once  a 
week  for  three  successive  weeks  in  some  newspaper,  or 
Bupplement  thereto,  published  in  the  county,  and  the 
publication  must  be  contracted  for  with  the  lowest  bid- 
der, and  after  ten  days'  public  notice  that  such  will  be 
let.  The  bidding  must  be  by  sealed  proposals.  If  there 
is  no  newspaper  published  in  the  county,  then  by  post- 
ing a  copy  of  the  list  in  three  public  places  in  each  town- 
Bhip.^' 

Section  3764  of  the  Political  Code  provides,  among 
other  things,  that  the  tax  collector  must  publish  the  list, 
and  that  such  publication  is  a  charge  against  the  county. 
These  two  sections,  among  others,  were  construed  by 
the  supreme  court  in  Times  Pub.  Co.  v.  Alameda,  64  CaL 
469,  before  the  County  Government  Act  of  1891  became 
a  law,  and  it  was  there  held  to  be  the  duty  of  the  board 
of  supervisors,  and  not  that  of  the  tax  collector,  to  ad- 
vertise for  proposals  to  print  the  delinquent  tax  list,  and 
to  contract  for  the  publication  of  such  list;  the  duty  de- 
volved on  the  tax  collector  being  held  limited  to  preparing 
the  list  for  publication,  and  causing  it  to  be  published 
as  contracted  for  by  the  board  of  supervisors. 

But  the  new  statutory  provision,  subdivision  23  of 
aection  25  of  the  County  Government  Act,  just  men- 
tioned, defines  the  duties  of  the  board  of  supervisors  in 
such  a  matter  thus:  "The  board  of  supervisors  shall 
annually  fix  the  price  at  which  the  county  shall  be  sup- 
plied with  job-printing  and  blank-books,  and  also  the 
price  of  all  county  adve.riialmq:  and  onch  county  o^rer 
shall  procure  such  blank-Kooks,  j(»h-|)iintin^.  ai»d   advei^ 
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tising  at  a  price  no  greater  than  so  fixed,  and  certify 
the  bills  therefor  to  the  board  of  supervisors." 

This  changes  the  rule  as  declared  in  section  3766  of 
the  Political  Code^  and  the  board  of  supervisors,  of  their 
own  motion,  now  are  to  fix  the  price  of  county  advertia- 
ing,  such  as  here  involved,  without  advertising  for  bids 
or  sealed  proposals.  When  th€vt  duty  is  performed  by 
them,  the  tax  collector  must  '*proewrtf'  some  newspaper 
to  do  the  advertising,  not  by  any  hid  which  may  have 
been  made,  but  at  the  price  previously  fixed  by  the  board 
of  supervisors,  in  iheir  discretion. 

Such  being  the  force  and  effect  of  the  statute,  the  tax 
collector,  against  whom  this  petition  is  filed,  is  not 
shown  to  be  violating  any  law  in  not  procuring  the  ad- 
vertising in  question  to  be  published  in  the  paper  of  the 
plaintiff.  Its  bid  and  his  advertisement  for  sealed  pro- 
posals amounted  to  nothing.  The  tax  collector  could, 
notwithstanding  this  unnecessary  proceeding,  select  any 
paper  he  saw  fit  in  the  county,  and  procure  the  adver- 
tising to  be  done,  provided  it  was  done  at  the  price  fixed 
by  the  board  of  supervisors,  and  he  cannot  be  compelled 
to  publish  the  delinquent  tax  in  any  other  way. 

The  argument  of  the  appellant  that  the  County  Gov* 
emment  Act  does  not  operate  to  repeal  any  part  of  sec- 
tion 3766  of  the  Political  Code  is  without  force,  in  view 
of  the  decision  of  the  appellate  court  in  Mendocino  Co. 
V.  Bank  of  Mendocino,  86  Cal.  255,  and  Ez  parte  BenjO' 
min,  65  Cal.  310. 

The  judgment  is  affirmed. 

Hearing  in  Bank  denied. 
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[No.  lftU4.    Dipartment  Twa— Ftbruaiy  11,  1888.] 

GEORGE  P.  YOAKAM  bt  ux..  Appellants,  v.  W.  Y. 

WHITE  BT  AL.,  Rbspondbnts. 

MOBIOA0B— FosBOLosuBB  VOB  UNPAID  Intebxst. — Where,  by  the  terais 
of  a  mortgage,  the  mortgagor  promised  to  pay  the  mortgage  note 
"aooording  to  the  terms  and  conditions  thereof,**  and  that  "in  default 
of  the  payment  of  note  by  its  terms,**  the  mortgagees  or  their  assigns 
might  foreclose,  and  the  terms  of  the  note  were,  that  the  interest 
should  be  payable  annaally,  and  the  principal  at  the  end  of  five 
years,  the  owners  of  the  mortgage  are  entitled  to  foreclose  it  upon 
a  default  in  the  payment  of  the  interest  for  the  amount  of  hiterest 
due,  and  need  not  wait  until  a  default  in  the  payment  of  the  whole 
■ote,  principal  and  interest. 

In. — IPOBMQUMVKE  VOB  DbBT  NOT  DUS — DETAULiy—PBOVINGB  OF  OOUBT. 

-—In  such  case,  where  the  mortgagees  alleged,  in  the  complaint  to 
fsiedoM  the  mortgage,  that  the  mortgaged  property  could  not  be  sold 
in  portions,  without  injury  to  the  parties,  and  prayed  for  a  decree  of 
foredoaure  for  the  entire  debt  evidenced  by  the  note,  and  the  mort- 
gagor failed  to  answer  the  complaint,  whereupon  his  default  was 
entered,  the  trial  court  must  determine  upon  the  hearing  whether,  in 
addition  to  the  foreclosure  for  the  interest  due,  to  which  plaintilEi 
are  entitled,  they  are  entitled  to  all  the  relief  asked,  under  section 
T28  of  the  Code  of  Oivil  Procedure. 

Appbal  from  a  judgment  of  the  Superior  Court  of  Lo6 
AngeleB  County. 

The  facts  are  stated  m  the  opinion. 

Olarenee  A.  Miller,  for  Appellants. 

Bftmett  &  Oibbon,  for  Respondents. 

Bblchbr,  C— On  February  10,  1891,  the  defendant 
White  executed  to  the  plaintiffs  his  promissory  note  and 
mortgage  to  secure  payment  of  the  same.  The  note  was 
for  seven  thousand  eight  hundred  dollars,  and  was  pay- 
able five  years  after  date,  "with  interest  at  the  rate  of 
eight  per  cent  per  annum  from  date  until  paid,  interest 
payable  annually,  and  if  not  so  paid,  to  be  compounded 
annually,  and  bear  the  same  rate  of  interest  as  the  prin- 
cipal." The  mortgage  stated  that  it  was  given  as  secu- 
rity for  the  payment  of  the  note,  a  copy  of  which  was 
set  out  in  hmc  verba,  and  then  contained  the  following 
agreement:   ''And   the   mortgagor   promises   to   pay   said 
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note  according  to  the  terms  and  conditions  thereof^  and 
....  in  default  of  the  payment  of  note  by  its  terms,  the 
mortgagees  or  their  assigns  may  foreclose  this  mortgage, 
and  may  include  in  such  foreclosure  a  reasonable  attor- 
ney's fee,  to  be  fixed  by  the  court." 

After  the  mortgage  was  executed,  and  on  the  same 
day,  the  mortgagor  conveyed  the  mortgaged  premises 
to  the  defendants  Childress  and  Park,  and  as  a  part  of 
the  consideration  for  the  conveyance,  the  grantees  cov* 
enanted  and  agreed  to  pay  according  to  its  terms  the 
said  mortgage,  and  to  do  and  perfom  the  covenants  and 
agreements  upon  the  part  of  the  said  White  in  said  mort- 
gage mentioned  and  contained. 

On  February  13,  1892,  the  plaintiffs  commenced  this 
action  to  foreclose  their  mortgage,  and  they  alleged, 
among  other  things,  that  no  part  of  the  principal  or  in- 
terest  on  the  note  h$id  been  paid;  that  the  sum  of  $624, 
being  one  year's  interest  upon  the  note,  was  due,  owing, 
and  unpaid  f^m  the  defendants  to  plaintiffs,  though 
demanded  by  plaintiffs  after  the  same  fell  due;  and  that 
the  property  described  in  the  mortgage  could  not  be  sold 
in  portions  without  injury  to  the  parties.  Wherefore  they 
prayed  for  a  decree  of  toreclosure  for  the  entire  debt  evi* 
denced  by  the  note. 

The  defendants  demurred  to  the  complaint,  and  their 
demurrer  was  overruled.  They,  however,  failed  to  answer, 
and  their  defaults  were  duly  entered. 

When  the  case  came  on  to  be  heard,  the  plaintiffs  in- 
troduced the  formal  proofs  usual  in  sudi  cases,  and  moved 
the  court  for  a  decree  granting  the  relief  demanded  in 
their  complaint.  This  motion  was  denied,  and  they  then 
asked  for  so  much  relief  as  the  court  would  grant  upon 
the  pleadings  and  evidence;  but  the  court  refused  to  grant 
them  any  relief,  and  entered  judgment  dismissing  the  ac- 
tion without  prejudice.  From  the  judgment  so  entered 
the  plaintiffs  appeal. 

In  Jones  on  Mortgages,  sec.  654,  it  is  said:  "A  pro- 
H^ion  for  the  payment  of  interest  annually,  and  that  if 
lint  so  paid  it  shall  be  compounded,  is  no  waiver  of  the 
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right  to  enforce  payment  when  due.''  Respondents,  in 
effect,  admit  that  this  is  a  correct  statement  of  the  law, 
and  that  there  was  no  right  of  election  on  their  part  lo 
pay  the  interest  when  it  became  due,  or  to  let  it  be  com- 
pounded and  have  its  payment  deferred  until  the  matu- 
rity of  the  note.  They,  however,  contend — ^and  this  is 
the  only  point  made — that  the  note  and  mortgage,  when 
properly  construed  according  to  the  intention  of  the  parties, 
gave  no  right  to  foreclose  for  non-payment  of  an  install- 
ment of  interest.  In  support  of  this  position,  counsel  cite 
Brodribb  v.  Tibbets,  58  Cal.  6. 

In  the  case  cited  the  mortgage  was  given  ''as  security 
for  the  payment  to  said  mortgagee  of  the  sum  of  twenty- 
one  hundred  dollars  ....  on  the  sixteenth  day  of  Sep- 
tember, A.  D.  1881,  with  interest  thereon,  ....  accord- 
ing to  the  terms  and  conditions  of  a  certain  promissory 
note  of  even  date  of  this  mortgage,  in  the  words  and  fig- 
ures following."  The  note  was  dated  September  16,  1879, 
and  was  payable  two  years  after  date,  ''with  interee^ 
thereon,  in  like  gold  coin,  at  the  rate  of  ten  per  cent  per 
annum  from  date,  payable  monthly  until  paid."  An  in- 
spection of  the  transcript  in  the  case  shows  that  the  mort- 
gage contained  no  provision  for  foreclosure. 

It  was  said  by  this  court,  sitting  in  Department:  ''By 
the  terms  of  the  mortgage  the  lien  was  to  be  foreclosed 
only  when  the  principal  sum  named  in  the  promissory 
note  became  due.  The  parties  might  have  agreed  that 
the  mortgage  should  be  foreclosable  to  the  extent  of  the 
interest  due,  whenever  any  installment  of  interest  should 
become  due.  But  they  have  not  so  agreed  in  terms  or  by 
implication."  And  after  rehearing  in  Bank  it  was  said: 
"Neither  the  note  nor  the  mortgage  contains  any  agreement 
for  foreclosure  of  the  mortgage  on  default  of  the  pay- 
ment of  interest.  In  the  absence  of  such  an  agreement, 
the  mortgage  cannot  be  foreclosed  until  the  note  shall  be- 
come due." 

This  decision  does  not  seem  to  be  in  harmony  with 
the  general  oorrent  of  authority  upon  the  subject;  but 
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assuming  it  to  be  correct,  it  is  not,  as  we  think,  in  point 
here. 

In  this  case  the  mortgagor  promises  to  pay  the  note 
"according  to  the  terms  and  conditions  thereof,"  and 
that  "in  default  of  the  payment  of  note  by  its  terms/' 
the  mortgagees  might  foreclose.  The  terms  of  the  note 
were,  that  the  interest  should  be  payable  annually,  and 
the  principal  at  the  end  of  five  years.  The  words  ''by 
its  terms"  cannot  be  construed  to  mean  that  there  must 
be  a  default  in  the  payment  of  the  whole  note,  principal 
and  interest,  before  a  foreclosure  can  be  had,  but  only  that 
there  must  be  some  default  in  paying  the  note  by  or  ac- 
cording to  its  terms. 

At  the  end  of  the  first  year  the  interest  for  that  year 
became  due  and  payable,  and  was  a  debt  secured  by  the 
mortgage.  Section  726  of  the  Code  of  Civil  Procedure 
provides  for  an  "action  for  the  recovery  of  any  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage,"  and 
that  "in  such  action  the  court  may  by  its  judgment  direct 
a  sale  of  the  encumbered  property,"  and  the  application  of 
the  proceeds  of  the  sale  to  the  payment  of  "the  amount 
due  to  the  plaintiff."  And  section  728  of  the  same  code 
provides:-^ 

"Sec.  728.  If  the  debt  for  which  the  mortgage,  lien, 
or  encumbrance  is  held  is  not  all  due,  so  soon  as  sufficient 
of  the  property  has  been  sold  to  pay  the  amount  due,  with 
costs,  the  sale  must  cease;  and  afterwards,  as  often  as  more 
becomes  due,  for  principal  or  interest,  the  court  may,  on 
motion,  order  more  to  be  sold.  But  if  the  property  cannot 
be  sold  in  portions,  without  injury  to  the  parties,  the  whole 
may  be  ordered  to  be  sold  in  the  first  instance,  and  the  en- 
tire debt  and  costs  paid,  there  being  a  rebate  of  interest 
where  such  rebate  is  proper." 

In  our  opinion,  the  plaintiffs  were  entitled  to  a  fore- 
closure for  the  interest  then  due,  but  whether  under 
section  728  of  the  code,  above  cited,  they  were  entitled  to 
all  the  relief  asked,  is  a  matter  which  must  be  deter- 
mined bv  the  court  below  on  a  rehearing  of  the  case. 

XCVII  Cal.— 19 
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We  advise  that  the  judgment  be  reversed,  and  the  oanse 
remanded. 

Haykbs,  C,  oonourred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

McFablakd,  J.,  Db  Havbn,  J.,  Fitzobraxb,  J. 

Hearing  in  Bank  denied. 


[No.  14961.    Department  One. — ^Tebraary  14,  1893.) 

JAMES  COALTER,  Rbspondbnt,  v.  JAMES  ETORST, 
Appellant. 

AssmcFSiT — Sebttobs  Reitdeebd — ^Plea  or  Payment— EvnyDfOB— 
Bkbxtttal— TBAKBAcnoNs  NOT  PLEADED— FiNinNOB. — ^When  the 
plaintiff  in  an  action  to  reoover  the  reasonable  valne  of  services  ren- 
dered to  the  defendant  alleged  that  he  had  not  been  paid  for  his 
services,  and  the  defendant  pleaded  payment  therefor,  and  proved  that 
he  had  paid  to  the  plaintiff  various  sums  of  money,  amounting,  in 
the  aggregate,  to  more  than  the  court  found  to  be  the  valne  of  plain- 
tifTs  services,  but  failed  to  show  any  application  of  any  of  the  mon- 
eys paid  by  him  to  a  discharge  of  his  obligation  for  the  serviees  ren- 
dered by  tiie  plaintiff,  or  to  any  specific  demand  of  the  plaintiff,  the 
plaintiff  was  entitled  to  show,  in  rebuttal,  that  the  moneys  paid  had 
in  fact  been  paid  by  the  defendant  upon  indebtedness  to  the  plaintiff 
growing  out  of  other  transactions,  and  a  finding  by  the  court,  stating 
the  account  between  the  parties,  and  finding  that  certain  of  the 
amounts  paid  by  the  defendant  were  upon  account  of  other  transac- 
tions specified,  and  that  there  was  a  specified  balance  due  the  plain- 
tiff, is  not  a  finding  upon  issues  not  raised  by  the  pleadings,  but  is  a 
finding  upon  the  issue  of  payment  presented  by  the  answer. 

Id. — ^AmjCATioN  or  Payments. — Where  payments  are  made  by  a 
debtor  without  applying  them  to  any  specific  demand,  they  should 
be  applied  by  the  court  to  the  extinction  of  obligations  earliest  In 
date  of  maturity. 

Id. — ^Afpeal— PBESUMPnoN — ^Matubity  or  Obuoations  at  Date  oar 
Payments. — Where  the  record  upon  appeal  does  not  disclose  the 
dates  at  which  the  respective  payments  were  made  by  the  defendant 
it  will  be  assumed  that  it  appeared  from  the  evidence  that  all  of  tiie 
obligations  matured  prior  to  those  dates,  and  that  the  court  applied 
the  payments  thereon. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco. 
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The  plaintiff  sued  to  recover  $2,036,  a  balance  alleged 
to  be  due  as  the  reasonable  value  of  services  rendered 
by  him  as  foreman  of  defendant's  livery-stable.  The 
defendant  admitted  tiie  service,  but  pleaded  payment, 
and  specially  pleaded  a  counterclaim,  amounting  to  $519, 
for  the  board  and  keeping  of  the  plaintiff's  horse.  The 
trial  court  found  that  the  plaintiff  rendered  services  for 
the  defendant  from  July  18,  1888,  to  March  24,  1891, 
the  reasonable  value  of  which  was  $60  per  month;  that 
on  March  24,  1888,  the  plaintiff  deposited  with  the  de- 
fendant $800  for  safe-keeping;  that  on  October  7,  1889, 
the  plaintiff  loaned  the  defendant  $140,  and  on  June  1, 
1890,  loaned  the  defendant  $50;  that  at  a  time  not  men- 
tioned, the  plaintiff  sold  to  the  defendant  a  mare  for  $100; 
that  the  defendant  paid  the  plaintiff,  between  March  31, 
1888,  and  March  21, 1891,  the  sum  of  $2,325.60,  but  that 
none  of  the  payments  made  to  the  plaintiff  by  the  de- 
fendant were  applied  by  the  defendant  to  any  specific 
item  or  demand  of  the  plaintiff.  As  a  conclusion  of 
law,  the  court  found  that  the  plaintiff  was  entitled  to  re- 
cover of  the  defendant  the  sum  of  $690.40,  and  costs.  Fui^ 
ther  facts  are  stated  in  the  opinion  of  the  court 

Sullivan  &  Sullivan,  for  Appellant 

Taylor  &  Craig,  for  Respondent 

Harrison,  J. — ^The  statement  of  the  account  between 
the  parties  upon  all  of  their  transactions  with  each  other 
which  the  court  made  in  its  findings  was  not  a  finding 
upon  issues  not  presented  by  the  pleadings,  but  was  a 
direct  finding  upon  the  issue  of  payment  presented  by 
the  defendant's  answer.  The  defendant  had  alleged  in 
his  answer  that  he  had  fully  paid  for  the  services  for 
which  the  plaintiff  brought  the  action.  Under  this 
averment  he  showed  that  he  had  paid  to  the  plaintiff 
various  sums  of  money,  amounting,  in  the  aggregate,  to 
more  than  the  court  found  to  be  the  value  of  the  ser- 
vices; but  as  the  plaintiff  had  alleged  in  bis  complaint 


292  Harris  t^.  Foster.  [97  Cal. 

that  he  had  not  been  paid  for  his  services,  there  was  an 
issue  upon  this  averment,  and  the  plaintiff  was  at  liberty 
to  show  that  the  moneys  had  in  fact  been  paid  upon 
other  transactions.  The  court  in  its  findings  stated  the 
account  between  the  parties,  and,  in  effect,  found  that 
$1,090  of  the  amounts  paid  by  the  defendant  was  upon 
other  transactions,  $800  of  which  wes  for  moneys  that 
had  been  received  by  the  defendant  from  the  plaintiff 
before  any  services  were  rendered.  As  the  defendant 
did  not  make  application  of  any  of  the  moneys  paid  by 
him  to  a  discharge  of  his  obligation  for  the  services  ren- 
dered by  the  plaintiff,  or  to  any  specific  demand  of  the 
plaintiff,  the  court  was  at  liberty  to  apply  them  to  the 
extinction  of  the  obligations  earliest  in  date  of  maturity, 
(Civ.  Code,  sec.  1479,  subd.  8  (3),  and  as  the  record  does 
not  disclose  the  dates  at  which  the  respective  payments 
were  made,  we  may  assume  that  it  appeared  from  the 
evidence  that  all  of  the  obligations  matured  prior  to 
those  dates,  and  that  the  court  applied  the  payments 
thereon. 
The  judgment  is  afiumed. 

Oarouttb,  J.y  and  Paterson,  J.,  concurred. 


IKo.  19104.    Department  Two. — Febniary  14,  1898.] 

WILLIAM    HARRIS,    Respondbnt,    v.    MARION    S. 

FOSTER,   Appellant. 

LAin>LOBD  AND  Tenaniv— Leasi  Subjeot  to  Mobtqaqs— Rkitv— Pat* 
icBNT  uf  Advance — Action  by  Puboha81!m — Use  and  OoouFATioir 
— ^Where  cue  of  two  co-ov7ners  of  a  tra^t  of  land  mortgaged  his  inter- 
est therein^  and  the  mortgage  had  been  recorded  and  a  judgment  fore- 
closing it  had  been  entered  prior  to  the  leasing  of  the  land  by  a  third 
party,  the  lessee  will  be  held  to  have  accepted  the  lease  with  knowl- 
edge of  the  rights  of  the  mortgagee  under  the  mortgage  and  the 
judgment  foreclosing  it,  and  he  is  liable  to  the  purchaser  under  the 
foreclosure  sale  for  one  half  of  the  value  of  the  use  and  occupation 
of  the  premises  from  the  date  of  the  purchase ;  and  the  fact  that  the 
lessee  paid  the  rent  in  advance  for  the  term  is  no  defense  to  an 
action  by  the  purchaser  to  recover  his  share  of  the  value  of  the  uk 
and  oocupatiOD. 
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lo. — Use  BT  Tenant  Holdxitg  otbb. — ^When  the  laiiee  eontiiraM  in 
poBsesflion  of  the  premises  after  the  expiration  of  the  lease,  he  does 
not  cease  to  be  a  tenant  in  possession,  or  acquire  any  right  to  nse 
the  property  without  paying  for  it,  and  he  is  liable  to  a  purchaser 
under  the  foreclosure  of  a  mortgage  upon  a  half-Interest  in  the  prem- 
ises, made  prior  to  the  lease,  for  one  half  of  the  value  of  the  use  and 
occupation  of  the  premises  for  the  period  during  which  he  held  OT«r. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  F.  Thomoi,  for  Appellant 

A.  0.  Freeman,  for  Respondent 

Db  Havbn,  J.— On  March  12,  1888,  L.  D.  Stone  and 
his  daughter,  Harriet,  each  owned  an  undivided  half  of 
the  Sisquoc  rancho,  in  Santa  Barbara  County.  Upon 
that  day  the  father  mortgaged  his  interest  therein  to 
the  plaintiff  in  this  action.  In  January,  1890,  the  plain- 
tiff commenced  an  action  to  foreclose  this  mortgage,  and 
at  the  same  time  filed  and  recorded  a  notice  of  the  pen- 
dency thereof.  Stone  was  thereafter  declared  insolvent, 
and  one  Bush  was  appointed  his  assignee,  and  as  such 
was  made  a  party  to  the  foreclosure  suit  Judgment  of 
foreclosure  was  entered  in  that  action  September  1,  1890, 
and  two  days  thereafter,  Bush,  the  assignee  of  Stone, 
and  F.  W.  Burke,  as  the  guardian  of  Stone's  daughter, 
Harriet,  executed  to  the  defendant  a  lease  of  loiu  4  and 
6  of  the  Sisquoc  ranch,  giving  him  the  right  ta  pasture 
his  stock  thereon  from  that  date  until  January  1,  1891, 
and  the  defendant  went  into  possession  undeir  his  lease, 
paying  the  rent  in  advance  in  accordance  with  its  terms, 
and  occupied  the  premises  until  February  1, 1891,  and 
thereafter,  until  April  1,  1891,  under  an  agreement  made 
with  the  guardian  of  Harriet  Stone,  as  to  her  undivided 
interest  therein.  On  October  6,  1890,  the  land  described 
in  the  mortgage  made  by  Stone  to  the  plaintiff  was  sold 
under  the  judgment  of  foreclosure,  and  the  plaintiff  be- 
came the  purchaser  at  snoh  sale,  and  as  there  was  a  fail- 
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ure  to  redeem  from  this  sale,  he  received  the  sheriff's  deed 
therefor  April  14, 1891. 

This  action  was  brought  to  recover  from  the  defend- 
ant, as  tenant  in  possession,  one  half  the  value  of  the 
use  and  occupation  of  the  property  from  the  date  of  the 
sale  under  the  judgment  of  foreclosure  until  April  1, 
1891. 

The  court  below  found  the  facts  as  above  stated,  and 
gave  judgment  in  favor  of  plaintiff  for  one  half  the  value 
of  the  use  and  occupation  of  the  land  from  the  date  of 
his  purchase  until  February  1, 1891,  the  value  of  its  use 
during  the  time  it  was  occupied  by  defendant  under 
the  lease  made  to  him  on  September  3,  1890,  by  the 
assignee  of  Stone  and  the  guardian  of  Harriet  Stone,  be- 
ing the  amount  reserved  in  that  lease.  The  defendant 
appeals,  and  claims  that  the  findings  do  not  sustain  the 
judgment  appealed  from. 

1.  The  defendant  contends  that  as  he  leased  the  land 
before  it  was  purchased  by  the  plaintiff  at  the  fore- 
closure sale,  and  paid  to  the  then  owners  the  rent  in 
advance  for  the  whole  term,  in  accordance  with  the 
agreement  contained  in  the  lease,  that  he  is  not  liable 
to  the  plaintiff,  as  successor  in  interest  of  one  of  his  les- 
sors, for  any  portion  of  the  value  of  the  use  and  occu- 
pation of  the  premises  under  that  lease;  and  to  sustain 
this  position  defendant  cites  section  1111  of  the  Civil  Code, 
which  is  as  follows: — 

''Sec.  1111.  Grants  of  rents  or  of  reversions  or  of 
remainders  are  good  and  effectual  without  attornments 
of  the  tenants;  but  no  tenant  who,  before  notice  of  the 
grant,  shall  have  paid  rent  to  the  grantor,  must  suffer  any 
damage  thereby.'* 

The  language  of  the  section  just  quoted  is  plain,  and, 
as  held  in  the  case  of  Dreyfus  v.  Hirt,  82  Cal.  621,  the 
last  clause  thereof  affords  "protection  to  the  tenant  who 
pays  rent  to  his  landlord  before  notice  of  the  grant  of 
the  reversion";  but  it  has  no  application  to  the  facts  as 
presented  here.  Not  only  was  the  mortgage  of  plaintifT 
€11  record,  but  a  judgment  foreclosing  it,  as  against  one 
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of  defendant's  lessorSi  had  been  entered  before  the  de- 
fendant obtained  his  lease  or  paid  any  rent  thereunder. 
This  being  so,  it  must  be  held  that  the  defendant  was 
not  without  notice  of  the  rights  of  plaintiff  under  his 
mortgage  and  the  judgment  foreclosing  it;  but,  on  the 
contrary,  that  he  accepted  the  lease  and  paid  the  rent 
with  knowledge  that  plaintiff  then  had  the  right  to  have 
an  undivided  half  of  the  land  so  leased  sold  to  satisfy 
the  judgment  of  foreclosure,  and  that  "the  purchaser, 
from  the  time  of  the  sale  until  a  redemption,''  would  be 
''entitled  to  receive  from  the  tenant  in  possession  the 
rents  of  the  property  sold,  or  the  value  of  the  use  and  occu- 
pation ihereof."  (Code  Civ.  Fcoc,  sec.  707.)  The  plain- 
tiff having  become  the  purchaser  of  the  land  under  a 
decree  foreclosing  a  mortgage  made  long  before  the  date 
of  defendant's  lease,  and  of  which  mortgage  the  defend- 
ant had  notice,  it  is  no  defense  to  this  action  that  de- 
fendant paid  the  rent  in  advance.  The  lessor,  to  whose 
titie  plaintiff  has  succeeded,  was  not  entitied  to  the  rent 
accruing,  or  to  the  value  of  the  use  and  occupation  of 
the  property,  subsequent  to  the  sale  under  the  judgment 
of  foreclosure,  unless  such  lessor  effected  a  redemption 
from  the  sale;  and  the  payment  of  rent  for  the  period 
extending  beyond  the  date  of  such  sale  was  made  l^ 
defendant  at  his  peril  This  necessarily  results  from 
the  well-established  rule  that  a  subsequent  grant  or 
lease  of  mortgaged  premises  is  subject  to  the  prior 
mortgage,  if  the  purchaser  or  lessee  had  either  actual 
or  oonstructive  notice  of  such  mortgage.  If  the  law 
were  otherwise,  it  would  be  in  the  power  of  the  mort- 
gagor to  materially  diminish  the  value  of  the  mort- 
gaged property  as  security  for  the  debt  for  which  the 
mortgage  was  given,  by  simply  leasing  it  for  a  long 
period  and  collecting  the  rent  in  advance,  or  by  leasing 
it  for  such  period  for  a  nominal  rent.  It  was  held  in 
the  case  of  McDevitt  v.  Sullivan,  8  Cal.  593,  in  accord- 
ance with  the  views  we  have  here  expressed,  that  where 
the  owner  of  mortgaged  premises  leases  the  same  for  a 
term  of  years,  and  the  rent  is  paid  in  advance  by  the 
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tenant,  that  the  purchaser  under  the  mortgage  sale  can  re- 
quire the  tenant  to  pay  the  rent  over  again. 

We  think  the  court  below  was  clearly  right  in  hold- 
ing that  the  defendant  was  liable  to  the  plaintiff  for  his 
proportion  of  the  value  of  the  use  and  occupation  of  the 
premises  during  the  time  defendant  was  in  possession  under 
fhe  lease  made  to  him  by  Stone's  assignee  and  the  guardian 
of  the  other  co-tenant. 

2.  The  defendant  continued  in  possession  for  one 
month  after  the  expiration  of  the  lease  just  referred  to, 
and  the  court  below  found  the  value  of  the  use  and 
occupation  for  that  period  to  be  one  hundred  dollars, 
and  also  gave  judgment  against  defendant  for  one  half 
that  sum.  This  ruling  of  the  court  was  right  The 
defendant  did  not,  by  holding  over,  cease  to  be  a  tenant 
in  possession,  or  acquire  any  right  to  use  the  plaintiff's 
property  without  paying  for  it. 

As  to  the  other  points  made  by  appellant,  it  is  only 
necessary  to  say  that  the  findings  are  within  the  issues 
made  by  the  pleadings,  and  fully  sustain  the  judgment 

Judgment  affirmed. 

MoFablaitd,  J.,  and  Fitzobrald,  J.,  concurred. 


[No.  19012.    Department  Two. — ^Febrnary  14,  1898.] 

GEORGE  A.  RALPHS,  Executor,  btc,  Respondbnt, 

V.  MRS.  L.  E.  HENSLER  et  al..  Appellants. 

MOBTGAai  BY  ATTOBNST  TK  FaOT — ^AQENCT — RATIFIOATION — ^BVIDBWCB 

— ^Admission  of  Answkb — ^Finding — ^Exeoittion  of  Mobtoagx. — 
In  an  action  to  foreclose  a  mortgage  executed  by  an  attorney  in  tact 
under  a  power  of  attorney  which  was  objected  to  as  not  conferring 
authority  to  execute  the  notes  and  mortgage,  an  admission  by  the 
alleged  mortgagor  In  her  answer,  and  proof  by  deposition  of  the 
attorney  in  fact,  that  she  authorized  the  procurement  of  an  agree- 
ment with  the  mortgagee  by  the  attorney  in  fact,  as  her  agent  and 
on  her  behalf,  for  the  extension  of  time  for  the  payment 
of  the  mortirnge.  is,  in  the  absence  of  evidence  that  she  eyer 
repudiated  the  execution  of  the  notes  or  mortgage  by  bei 
assumed  appni.    prima    facie  pvidenoo  of  her  ratification  of  the  ex- 
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eeotloii  of  tlie  notes  and  mortgage,  and  la  salBdent  to  sai>poit  a  find- 
ing   thai  die  execated  the  notes  and  mortgage. 

In. — AuTHOBiTT  OF  AoBNi^— BiTKOi  OF  Ractioahon. — ^Tho  ratiiloa- 
tion,  by  the  principal,  of  the  acts  of  his  agent  Is  equiralent  to  orig- 
inal authority  to  perform  the  acts. 

In.— IMFUKD  Ratifioation. — ^Ratification  of  the  acts  of  an  agent  Is 
Implied  whenever  the  acts  and  conduct  of  the  principal,  harlng  foil 
knowledge  of  the  facts,  are  inconsistent  with  any  other  supposition 
than  that  of  previous  authority,  or  an  intention  to  abide  by  the  act, 
tfiongh  It  was  unauthorized.  It  is  not  essential  that  it  be  shown  that 
tfasre  was  assent  to  and  confirmation  of  the  transaction  expressed  In 


In. — ^Relations  of  Pabtebs. — ^In  detennining  whether  there  has  been  a 
ratification  by  a  principal  of  the  act  of  the  agent,  the  relations  of  the 
parties  are  Important  to  be  considered. 

In.-— Btdckodb— AoiaroT — Ratifioation — Defiotivb  Powxb  of  Attob- 
HXTw — ^A  power  of  attorney  from  the  alleged  mortgagor  to  the  agent, 
wlddi  shows  that  he  was  authorized  to  act  as  her  attorney  In  fact, 
t»  some  extent.  In  regard  to  all  her  real  property  in  this  state,  even 
if  it  Is  not  snfilciently  specific  to  authorise  the  execution  of  the  notes 
and  mortgage  in  suit,  is  admissible  in  evidence  as  a  dreumstanoe 
tending  at  least  to  strengthen  other  evidence  of  a  ratification,  by  show- 
ing the  relations  between  the  alleged  mortgagor  and  her  agent 

BVIDIirCB— JUDXGIAL  NOTIGB— RiOOBDB  IN  FOBMXB  PbOOKDXENGS — 
QUAXJFIOATXON  OF  BXSOUTOB — ^Fnn>nro  WITHOTTT  BvnnBNd. — ^A 
oourt  will  not  take  judidal  knowledge  of  the  contents  of  its  records 
in  former  actions  or  proceedings ;  and  findings,  without  the  introduc- 
tion of  evidence  to  sustain  them,  that  a  decedent,  represented  by  the 
plaintiff  as  executor,  died  before  the  commencement  of  the  action, 
that  his  win  was  admitted  to  probate,  that  letters  testamentary  were 
Issued  to  the  plaintiff,  and  that  the  plaintiff  was  Qnalifisd  to  set  as 
sssentor,  cannot  h%  sustained. 

Appbal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  Countyi  and  from  an  order  denying  a  new  trial. 

The  f aotB  are  stated  in  the  opinion  of  the  ooorL 

WilUa  &  Appel,  for  Appellanto. 

The  power  of  attorney  should  be  striotly  oonstruedi 
and  the  authority  conferred  should  be  confined  to  the 
particular  acts  authorized.  (Story  on  Agency,  sec.  68; 
Johnston  V.  Wright,  6  Cal.  375;  Billing$  v.  Morrow,  7  Cal. 
176.)  The  power  of  the  agent  in  this  case  must  be  as- 
certained alone  from  the  language  of  the  instrument, 
and  the  agent  cannot  bind  the  principal  by  any  act  be- 
yond the  power.  (Blum  v.  Robertson,  24  Cal.  129.)  The 
signature  to  the  instruments  shows  that  he  signed  them 
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as  principal.  It  certainly  cannot  be  held  to  be  the  act 
and  deed  of  an  agent  for  his  principal.  (Hall  v.  Boyd, 
60  Cal.  446 ;  Fisher  Y.Salmon,!  Cal.  413 ;  54  Am.  Dec.  297.) 
The  instruments  not  purporting  to  have  been  executed  by 
the  alleged  agent  on  behalf  and  in  the  name  of  the  prin- 
cipal, they  are  void  as  the  act  and  deed  of  the  principal 
(Echols  v.  Cheney,  28  Cal.  159;  Morrison  v.  Bowman,  29 
Cal.  838.)  The  finding  of  the  official  capacity  to  sue  is 
not  sustained  by  the  evidence.  It  was  necessary,  in 
order  to  entitle  the  plaintiff  to  recover,  that  he  should 
have  proved  such  allegation.  (Halleck  v.  Mixer,  16  GaL 
574;  Barfield  v.  Price,  40  Cal.  535;  Crawford  v.  Neal,  56 
Cal.  321;  Judah  v.  Fredericks,  57  Cal.  389.)  The  answer 
does  not  show  upon  its  face  a  ratification  of  the  acts  of 
the  alleged  agent;  but  the  allegations  therein  as  to  the 
extension  of  time  must  be  confined  to  that  separate  de- 
fense, and  must  be  construed  to  mean  that  if  the  alleged 
agent  was  in  fact  the  agent  of  the  defendant,  then,  by 
his  acts  and  those  of  the  mortgagee,  the  time  had  been 
extended  for  the  payment  of  the  notes.  (Dillon  v.  Cen^ 
ter,  68  Cal.  564;  Miller  v.  Chandler,  59  Cal.  540.)  The 
contention  that  the  court  could  take  judicial  notice  of 
the  record  establishing  the  death  of  the  mortgagee,  the 
admission  of  the  will  to  probate,  and  the  appointment  of 
the  executor  cannot  be  sustained,  as  courts  cannot  take 
such  notice.  (Baker  v.  My  gat,  14  Iowa,  131 ;  Lake  Mer- 
ced  Water  Co.  v.  Cowles,  31  Cal.  215 ;  Daniel  v.  Bellamy, 
91  N.  C.  78;  People  v.  De  la  Guerra,  24  Cal.  78;  Farrat 
V.  Bates,  55  Tex.  198.) 

John  T.  Jones,  and  Jones  &  Carlton,  for  Respondenl 

Vanclief,  C. — Action  to  foreclose  a  mortgage  on  de- 
fendant Hensler's  real  property,  given  to  secure  the  pay- 
ment of  three  several  promissory  notes. 

It  is  alleged  in  the  complaint  that  the  notes  and  mort- 
gage were  executed  by  defendant  Hensler  to  Elimball 
Hardy  in  his  lifetime  (on  July  9,  1887) ;  that  on  or 
about  February  16,  1889,  Hardy  died;   that  his  will  was 
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admitted  to  probate  on  March  12,  1889;  that  letters  tes- 
tamentary were  duly  issued  to  plaintiff  on  March  18, 
1889;  and  thereupon,  that  the  plaintiff  duly  qualified 
and  entered  upon  his  duties  as  such  executor. 

By  her  answer,  the  defendant  Hensler  specifically  denied 
each  of  the  above  allegations. 

Weed,  who  was  made  a  party  defendant  on  the  ground 
that  he  had  or  claimed  some  interest  in  the  mortgaged 
property,  failed  to  answer,  and  his  default  was  duly 
entered. 

The  court  found,  upon  all  the  issues,  in  favor  of  plain- 
tiff, and  decreed  a  sale  of  the  mortgaged  property  in 
the  usual  form,  ordering  that  a  judgment  be  docketed 
against  the  defendant  Hensler  for  any  deficiency  of  the 
proceeds  of  the  sale  to  pay  the  amount  found  due  on 
the  notes. 

The  defendant  Hensler  appeals  from  the  judgment,  and 
from  an  order  denying  her  motion  for  a  new  trial. 

When  the  notes  and  mortgage  were  offered  in  evi- 
dence, they  were  objected  to  by  defendant  on  the  ground 
that  they  appeared  to  have  been  executed  through  the 
agency  of  James  P.  McCarthy,  as  attorney  in  fact,  being 
signed  as  follows:  ^*Mr$.  L.  E.  Hensler,  by  her  attorney 
in  fact,  James  P.  McCarthy/'  To  prove  the  authority  of 
McCarthy,  the  plaintiff  then  offered  the  following  instm- 
ment,  the  execution  of  which,  in  the  state  of  New  York, 
was  properly  attested: — 

''Know  all  men  by  these  presents,  that  I,  Mrs.  L.  B. 
Hensler,  of  the  state  of  New  York,  have  made,  consti- 
tuted, and  appointed,  and  by  these  presents  do  hereby 
make,  constitute,  and  appoint,  James  P.  McCarthy,  of 
the  city  and  county  of  Los  Angeles,  and  state  of  Cali- 
fornia, my  true  and  lawful  attorney,  for  me  and  in  my 
name,  place,  and  stead,  in  all  transactions  of  whatsoever 
nature  which  may  effect  any  property  situate  in  the  said 
state  of  California  which  I  may  now  hold,  or  which  I  may 
hold  at  any  time  hereafter. 

''Giving  and  granting  unto  my  said  attorney  foil 
power  and  anihority  to  do  and  perform  all  and  emjr 
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act  and  thing  whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  as  fully,  to  all  intents 
and  purposes,  as  I  might  or  could  do  if  personally  pres- 
ent, and  hereby  ratifying  and  confirming  all  that  my 
said  attorney,  James  P.  McCarthy,  shall  lawfully  do  or 
cause  to  be  done  by  virtue  of  these  presents. 

''In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  the  nineteenth  day  of  February,  one  thousand 
eight  hundred  and  eighty-seven. 

[Seal]  "Mrs.  L.  B.  Hensler." 

This  instrument  was  objected  to  on  the  ground  that  it 
conferred  no  authority  to  make  the  notes,  nor  to  mort- 
gage defendant's  real  property.  To  obviate  this  objec- 
tion, the  plaintiff  claimed  that  the  acta  of  McCarthy  in 
making  the  notes  and  executing  the  mortgage  had  been 
ratified  by  defendant  on  the  twenty-eighth  day  of  De- 
cember, 1888,  and  that  such  ratification  was  shown  by 
the  following  paragraph  of  defendant's  answer: — 

"And  for  another,  further,  and  separate  defense  to 
said  action,  defendant  alleges,  that  prior  to  the  com- 
mencement of  this  action,  to  wit,  on  December  20,  1888, 
Eimball  Hardy,  the  deceased  named  in  plaintiff's  com- 
plaint, for  a  valuable  consideration  paid  to  him  by 
James  P.  McCarthy,  as  agent  of,  and  for  and  on  behalf 
of,  defendant,  agreed  to  and  with  said  McCarthy,  for  and 
on  behalf  of  this  defendant,  that  he  would  extend  the 
time  for  the  payment  of  the  sum  of  money  mentioned 
in  said  promissory  notes  and  mortgage  to  May  1,  1890, 
upon  payment  to  said  party  by  said  McCarthy,  for  and 
on  behalf  of  this  defendant,  each  two  months  after  said 
agreement  was  executed,  of  the  accrued  interest  on  the 
said  mortgage  and  notes,  and  which  then  and  there 
amounted  to  $860,  given,  with  said  interest;  that  de- 
fendant is  informed  and  believes  that  her  said  agent 
James  P.  McCarthy,  acting  for  her  and  on  her  behalf, 
has  well  and  truly  performed  the  conditions  of  said 
agreement  and  the  terms  thereof,  for  and  on  behalf  of 
this  defendant,  and  has  fully  paid  and  satisfied,  as  de- 
fendant   is    informed  and  believes,  all  of  the  said  pay- 
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ments  and  interest  within  the  time  required  to  be  paid 
in  said  agreement  aforesaid;  that  by  reason  thereof 
the  said  notes  and  mortgage  became  due  and  payable  on 
May  ly  1890,  and  after  the  conomencement  of  the  said 
action." 

The  court  overruled  defendant's  objection,  and  ad- 
mitted the  power  of  attorney,  notes,  emd  mortgage  as 
evidence;  to  all  which  the  defendant  excepted. 

1.  Appellant  contends  that  the  court  erred  in  admit- 
ting the  power  of  attorney,  notes,  and  mortgage,  and 
also  contends  that  the  finding  that  defendant  executed 
the  notes  and  mortgage  is  not  justified  by  the  evi- 
dence. 

Conceding,  without  deciding,  that  the  power  of  at- 
torney was  not  sufficiently  specific  to  authorize  the  exe- 
cution of  the  notes  and  mortgage,  yet  defendant  was  not 
injured  by  the  rulings  of  the  court  excepted  to,  if  she 
had  ratified  the  acts  of  McCarthy  in  executing  the  notes 
and  mortgage,  since  such  ratification  was  equivalent  to 
original  authority,  and  justified  the  finding  that  defend- 
ant executed  the  notes  and  mortgage. 

I  think  the  paragraph  of  defendant's  answer  above 
quoted,  and  the  deposition  of  McCarthy  to  the  same  ef- 
fect, substantially  tend  to  prove  the  ratification  claimed. 

They  show  that,  in  the  lifetime  of  Kimball  Hardy,  the 
defendant  knew  that  the  notes  and  mortgage  had  been 
executed  and  remained  unpaid.  In  her  answer,  she 
alleges  that  'McCarthy,  as  agent  of,  and  for  and  on  behalf 
of,  defendant,''  made  a  written  agreement  with  Hardy, 
whereby  he  agreed  to  extend  the  time  of  pajrment  "of 
the  sums  of  money  mentioned  in  said  promissory  notes 
and  mortgage  to  May  1,  1890,"  on  certain  conditions; 
that,  08  her  agent  and  on  her  behalf,  McCarthy  had  per- 
formed those  conditions;  and  "that,  by  reason  thereof, 
the  said  notes  and  mortgage  became  due  and  payable  on 
May  1,  1890,  and  after  the  commencement  of  the  said 
action." 

The  alleged  agreement  is  attached  to  McCarthy's  depo- 
sition, and  is  as  follows: — 
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"Los  Ancikles,  Cal.,  Dec.  29,  1888. 

"Received  from  James  P.  McCarthy,  agent,  the  sum 
of  fifty  dollars,  to  apply  on  interest  on  mortgage  of  Mrs. 
L.  E.  Ilenslcr,  now  all  due;  the  said  mortgage  being 
given  to  secure  balance  of  payment  on  the  five  acres 
sold  James  P.  McCarthy  off  from  my  place  on  south  side 
of  Pico  Street,  'Arlington  Heights';  and  for  value  re- 
ceived, to  wit,  above  payment,  I  agree  to  extend  time 
for  the  payment  of  the  said  mortgage  to  May  1,  1890, 
upon  payment,  each  two  months  hereafter,  of  the  ac- 
crued interest  on  said  mortgage  notes,  now  amounting 
to  $800.00  balance. 

[Seal]  "Kimball  Hardy. 

** James  P.  McCarthy,  witness." 

There  was  no  evidence  tending  to  disprove  the  genu- 
ineness of  this  writing,  or  the  signature  of  Hardy;  but 
the  testimony  of  McCarthy,  that  the  interest  had  been 
paid,  was  disputed  by  the  testimony  of  the  plaintiflF. 
But,  for  the  purpose  of  the  question  now  being  consid- 
ered (that  of  ratification),  it  is  immaterial  whether  the 
defendant  paid  the  interest  or  not;  for  whether  she 
complied  with  the  conditions  upon  which  Hardy  agreed 
to  extend  the  time  of  payment  or  not,  her  averment,  in 
her  answer,  that  she  authorized  the  procurement  of  the 
agreement  for  the  extension  of  time,  in  the  absence  of 
evidence  that  she  ever  repudiated  the  execution  of  the 
notes  or  mortgage  by  her  assumed  agent,  is,  prima  facie, 
sufficient  evidence  of  her  ratification  of  such  execution. 
In  r  ay  lor  v.  A.  M.  Ass'n,  68  Ala.  229,  Brickell,  C.  J., 
said:  "We  do  not  mean  that  it  was  shown  that  there 
was  assent  to  and  confirmation  of  the  transaction  ex- 
pressed in  words.  That  is  not  essential;  for  ratification 
is  more  often  implied  from  the  acts  and  conduct  of  par- 
ties having  an  election  to  avoid  or  confirm,  than  ex- 
pressed in  words.  And  it  is  implied  whenever  the  acts 
and  conduct  of  the  principal,  having  full  knowledge  of 
the  facts,  are  inconsistent  with  any  other  supposition 
than  ihat  of  previous  authority,  or  an  intention  to  abide 
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by  the  act,  though  it  was  unauthorized.''      (See  also  Me- 
cham  on  Agency,  sees.  146-157.) 

I  think  the  power  of  attorney  was  admissible  as  a 
circumstance  tending,  at  least,  to  strengthen  the  other 
evidence  of  a  ratification,  by  showing  the  relation  be- 
tween defendant  and  McCarthy.  It  showed  that  Mo- 
Carthy  was  not  a  stranger  to  defendant;  that  he  was 
authorized  to  act  as  her  attorney,  to  some  extent,  in  re- 
gard to  all  her  real  property  in  this  state,  even  though 
he  may  not  have  been  authorized  to  mortgage  it.  ''All 
the  authorities,''  says  Mr.  Mecham  (sec  160),  ''agree 
that  the  relations  of  the  parties  have  much  to  do  in  de* 
termining  whether  or  not  there  has  been  a  ratification." 
Where  an  authorized  agent  transcends  his  authority,  the 
liability  of  the  principal  to  be  held  to  have  ratified  the 
unauthorized  acts  by  mere  acquiescence  is  much  greater 
than  it  would  be  in  case  an  utter  stranger  had  assumed 
to  act  as  agent,  without  any  authority  for  any  purpose 
whatever;  because,  "in  general,  where  an  agent  is  au- 
thorized to  do  an  act,  and  he  transcends  his  authorityi 
it  18  the  duty  of  the  principal  to  repudiate  the  act  as 
soon  as  he  is  fully  informed  of  what  has  been  thus  done 
in  his  name,  ....  else  he  will  be  bound  by  the  act  as 
having  ratified  it  by  implication."  {Ward  v.  WilliamB, 
28  HL  447;  79  Am.  Dec.  385.)  But  where  an  utter 
stranger  assumes  to  act  as  agent,  without  any  authority, 
for  £my  purpose,  the  assumed  principal  is  not  required 
to  repudiate  so  promptly,  in  order  to  repel  the  charge 
of  having  ratified  the  unauthorized  acts  by  acquiescence, 
since  in  the  latter  case  the  assumed  agent  bears  no  os- 
tensible relation  as  agent  to  the  person  for  whom  he 
assumes  to  act;  and  therefore  third  persons  are  not  so 
liable  to  be  deceived  by  his  pretensions,  it  being  their 
own  fault  if  they  deal  with  him  as  agent,  without  some 
apparent  evidence  of  his  authority. 

And  since  the  undisputed  evidence  made  a  prima  facia 
ease  of  ratification,  the  finding  that  the  notes  and  mort- 
gage were  executed  by  defendant  was  thereby  justified, 
ratification  being  equivalent  to  original  authority. 
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2.  Appellant  further  contends  that  the  evidence  does 
not  justify  the  findings  that  Hardy  died  before  the  com- 
meiutenient  of  this  action,  that  his  will  was  admitted  to 
probate,  that  letters  testamentary  were  issued  to  the 
plaintiff,  or  that  plaintiff  ever  qualified  to  act  as  execu- 
tor. 

I  think  these  points  should  be  sustained.  While  the 
evidence  tends  to  show  that  Hardy  died  before  the  trial 
of  the  action,  it  does  not  show  when  he  died.  There  is 
no  evidence  tending  to  prove  that  his  will  (if  he  made 
a  will)  was  ever  admitted  to  probate,  or  that  letters  tes- 
tamentary were  ever  issued  to  plaintiff,  or  that  plaintiff 
was  in  any  way  qualified  to  act  as  executor. 

It  18  not  claimed  by  counsel  for  respondent  that  there 
was  any  evidence  of  these  alleged  facts;  but  it  is  claimed 
that  the  court  took  judicial  notice  of  fhem,  inasmuch  as 
the  probate  proceedings  in  the  matter  of  the  estate  of 
Hardy  were  in  the  same  court 

In  the  first  place,  there  is  no  evidence  of  any  aaeh 
proceedings  in  any  court;  and  in  the  second  place,  it  is 
too  dear  to  admit  of  question  that  the  judicial  knowl* 
edge  of  the  court  does  not  extend  to  the  contents  of  its 
records  in  former  actions  or  proceedings. 

I  think  the  judgment  and  order  should  be  levened, 
and  the  cause  remanded  for  a  new  triaL 

Bbloheb,  C,  and  Haynes,  0.,  concurrea 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  reversed,  and  the  cause  x»- 
manded  for  a  new  trial. 

McFaBLAND,  J.,  FlTZGXRALD,  J. 

Db  Havsk,  J.,  eonoorring.— I  concur  in  flie  judg- 
ment, and  in  the  foregoing  opinion.  The  amended 
complaint  is  defective,  as  the  mortgage  therein  referred 
to  is  not  set  out  in  terms,  or  according  to  its  legal  effect, 
nor  does  the  amended  complaint  contain  any  descrip- 
tion of  the  property  described  in  the  mortgage.  The 
allegation  of  the  amended  complaint  as  to  the  morl|;ags 


Feb.  1893.]  Pbbinb  v.  Fobbubh.  805 

iSi  ihat  a  copy  of  'Wd  mortgage,  with  the  indorse- 
ments thereon,  is  annexed  to  the  original  complaint 
hereini  marked  'Exhibit  A/  and  made  a  part  of  this 
complaint.''  This  is  not  sufficient.  Records  and  papers 
cannot  be  made  a  part  of  a  pleading  hj  referring  to 
ihem  in  this  manner. 


[No.  14807.    Depftrtment  Two.— Febmuy  1S»  1888.] 

N.    ?•    FERINE,    Respondent,    v.    ROSWELL    FOR 

BUSH,  Appellant. 

Stbbt  ABrassMBHT— ITobbglosubb— Plbadinq — Dklat  Ilf  Entertno 
nno  OoNTBAOP— Fault  of  Oontraotob. — ^A  complaint  In  an  action 
opon  a  street  anenment  which  shows  that  the  contract  which  is  tb» 
basis  of  the  assessment  was  not  entered  into  within  fifteen  days  after 
the  first  posting  of  the  notice  of  the  award  to  the  contractor,  as 
required  by  section  5  of  the  act  of  March  18,  1885  (Stats.  1885,  p. 
147),  bat  which  contains  no  ayerment  that  the  delay  In  entering  into 
the  contract  was  not  oansed  by  the  fault  of  the  contractor,  is  fatally 
defeetlTO. 

Id.— Handatobt  Statutb— Tiia  vob  Bzaoimira  OoimiLor.— The 
proTlsloB  of  section  5  of  the  act  of  March  18,  1885  (Stats.  1885,  p. 
147),  which  fixes  the  time  within  which  contracts  for  street  ImproTO- 
ments  shall  be  executed,  is  mandatory,  and  not  merely  directory. 

la — Statutes,  whkn  not  Dxbiotobt. — ^Although  statutes  which  fix 
the  time  within  which  official  acts  are  to  be  performed  are  often  held 
to  be  merely  directory  as  to  the  time  so  fixed,  yet  sudi  a  statute  is 
nerer  so  construed  when  Its  language  indicates  the  contrary  Intmtion, 
as  when  the  statute  attaches  a  consequence  to  the  failure  to  perform 
the  act  within  the  time  limited.  In  such  a  case,  the  oonsequenoe  can 
be  ayoided  only  by  a  compliance  with  the  statute. 

IiK — INYAIJD  Oohtraot— Void  AssBssiaNT— Apfbal.— The  oontiaet 
in  sudi  case  being  Inyalid  because  of  the  failure  of  the  superintendent 
to  enter  Into  the  contract  within  the  time  fixed  by  the  statute,  the 
assessment  based  thereon  Is  void;  and  the  failure  of  the  property 
owner  to  appeal  to  the  dty  council  from  the  act  of  the  superintendent 
in  entering  into  the  contract  after  the  time  fixed  does  not  Tmlidate 

Id.— Plbading — Ck>icFLAnTT— Gohfuanob  wms  Statutb. — ^It  Is  In- 
cumbent upon  the  plaintiiC,  in  an  action  upon  a  street  assessment,  to 
show  in  the  complaint,  by  either  special  or  general  ayerments  of  the 
character  permitted  by  statute,  that  the  various  proylsions  of  the 
statute  under  which  it  is  sought  to  charge  the  defendant  were  com- 
plied with. 

Id. — CtoNTBAOT — IlfFBOTINO    STREET-BAILWAT  —  AOBEBlCEZrT    HOT    10 

Assess. — ^Where  a  contract  for  street-work  provided  for  the  doing  of 
all  the  work  specified  in  the  resolution  of  intention,  the  fact  that  It  < 
XCVII  (5al.— 20 
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tained  a  provision  to  the  effect  that  there  should  be  no  assessment 
upon  the  adjoining  property  for  improving  part  of  the  street  occupied 
by  a  railway  company,  and  that  the  contractor  would  accept  payment 
from  the  street-railway  company  for  the  portion  of  the  work  done 
upon  the  part  of  the  street  occupied  by  the  company,  does  not  render 
the  contract  void. 

Id. — Answer — Homestead  of  Defendant. — It  is  no  defense  to  an 
action  upon  a  street  assessment  that  the  property  against  which  it  is 
sought  to  enforce  the  lien  constitutes  the  homestead  of  the  defendant. 

Id. — Verbal  Agreement  of  Contractor  to  Accept  Land — Insuffi- 
cient Defense. — It  is  no  defense  to  an  action  upon  a  street  assess- 
ment that  the  contractor  made  a  verbal  agreement  with  the  defend- 
ant to  enter  into  a  written  contract  by  which  the  contractor  was  to 
accept  from  the  defendant  a  conveyance  of  certain  land  in  payment 
of  the  amount  which  should  be  assessed  against  the  property  of  the 
defendant  for  the  street  improvements,  and  to  pay  to  the  defendant 
the  balance  of  the  purchase  price  of  the  land,  and  that  the  contractor 
refused  to  complete  such  written  contract  after  doing  the  street-work ; 
and  an  averment  by  the  defendant,  in  his  answer,  that  If  it  had  not 
been  for  such  verbal  agreement  he  would  have  commenced  an  action 
to  enjoin  the  contractor  from  prosecuting  the  work,  does  not 
strengthen  the  attempted  defense. 

Id. — Assessment — Cost  of  Work  not  Specified  in  Contract — Ap- 
peal— Waiver  of  Objection — Jurisdiction  to  Contract. — Where 
a  contract  for  street-work  is  otherwise  valid,  the  fact  that  in  making 
tho  ass^'ssment  for  street-work  the  superintendent  of  streets  included 
the  r<»st  of  certain  bulkheads,  which  were  not  named  in  the  plans  and 
specifications  attached  to  the  contract,  does  not  render  the  assessment 
void,  where  it  does  not  appear  that  the  construction  of  the  bulkheads 
wns  an  entire  departure  from  the  general  plan  or  scope  of  the  improve- 
ment described  in  the  resolution  of  intention.  The  only  remedy  of 
the  property  owner  for  such  erroneous  action  on  the  part  of  the 
superintendent  in  including  work  not  specified  in  the  contract,  but 
which  might  have  beeu  included  in  it  under  the  resolution  of  inten- 
tion without  rendering  the  contract  void,  was  by  an  appeal  to  the 
cily  council,  and  his  failure  to  appeal  thereto  constituted  a  waiver  of 
the  objection,  which  cannot  be  urged  in  an  action  to  foreclose  the 
lien  of  the  assessment.  It  is  only  whcr»  tlio  contract  is  void,  or 
where  the  assessment  includes  work  which  the  oity  would  have  no 
jurisdiction  to  contract  for.  because  not  embraced  in  the  rosohiMon 
of  intention  nor  reaaonably  related  thereto,  that  the  propciiy  ovsnor 
need  not  appeaL 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbai'a  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  B,  Canfield,  and  /?.  F.  Thrrmas,  for  Appellant. 

The  provLIon    of  the  act  requiring  tin  contract  to  be 


Feb.  1893.]  Ferine  v.  Forbush.  807 

entered  into  within  fifteen  days  from  the  posting  of  the 
notice  of  awjird  is  mandatory.  (See  Endlich  on  Inter- 
pretations of  Statutes,  sees.  398,  481,  432,  434;  Welty  on 
Street  Assessments,  sec.  319.)  The  execution  of  the 
contract  was  purely  a  ministerial  act.  A  contract  au- 
thorized and  executed  in  the  mode  prescribed  is  indis- 
pensable to  the  validity  of  the  assessment.  (See  Doughty 
V.  Hitchcock,  35  Cal.  524.)  As  there  is  a  consequence 
attached  to  the  failure  to  enter  into  the  contract  within 
fifteen  days,  the  provision  is  clearly  mandatory.  (See 
Shaw  V.  Randall,  15  Cal.  386;  Blackwell  on  Tax  Titles, 
5th  ed.,  sees.  465,  466;  Jackson  v.  Blucker,  5  Wend.  135; 
Oreen  v.  Beesom,  37  Ind.  7;  10  Am.  Rep.  62;  Williams  v. 
Brace,  5  Conn.  190.)  The  mode  of  proceeding  pre- 
scribed by  the  statute  in  relation  to  the  awarding  and 
making  of  the  contract  must  be  strictly  pursued.  (See 
15  Am.  &  Eng.  Ency.  of  Law,  1086.)  The  defense  that 
the  property  was  a  homestead  should  have  been  sus- 
tained, as  a  homestead  can  only  be  subject  to  be  sold  in 
satisfaction  of  the  liens  mentioned  in  the  statute  relating 
thereto,  and  cannot  be  sold  to  satisfy  a  lien  for  material- 
men. (See  Civ.  Code,  sec.  1241;  Richards  v.  Shear,  70 
Cal.  188.)  The  agreement  by  the  contractor  to  accept 
land  or  other  property  in  lieu  of  money  as  compensar 
tion  for  his  work  was  a  waiver  of  the  statutory  lien  by 
agreement.  (See  Baird  v.  Peall,  92  Cal.  235.)  As  it 
clearly  appears  that  the  assessment  included  certain 
bulkheads  not  contracted  for  or  ordered  by  the  board, 
the  assessment  cannot  be  enforced.  (Donnelly  v.  Hovh 
ard,  60  Cal.  291.)  As  the  demand  made  must  have  in- 
cluded the  cost  of  the  bulkheads,  it  was  made  for  a  sum 
in  excess  of  what  wos  due,  and  was  thereby  vitiated, 
(See  Dyer  v.  Chase,  52  Cal.  440;  Schirmer  v.  Hoyt,  54 
Cal.  280.)  The  contention  that  the  defendant  should 
have  appealed  from  the  assessment  on  the  ground  that 
it  included  work  not  contracted  for  is  untenable,  as  the 
plaintiff  should  have  appealed,  and  had  the  assessment 
purged  of  every  improper  item.  (Dyer  v.  Scalmanini, 
69  Cal.  637.) 
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Wright  &  Day,  and  J.  J.  Perkins,  for  Respondent 

The  oomplaint  was  not  demurrable  because  of  show- 
ing an  assessment  for  bulkheads.  As  the  amount 
claimed  to  have  been  erroneously  charged  for  them 
was  separable,  the  error  did  not  vitiate  the  assessment. 
(Blair  v.  Luning,  76  Cal.  134 ;  Beaudry  v.  Valdez,  32  Cal. 
269;  ChamherB  v.  Satterlee,  40  Cal.  497;  Himmelmann  v. 
Saiterlee,  50  Cal.  68;  Dyer  v.  Scalmanini,  69  Cal.  637; 
Emery  v.  San  Francisco  Oas  Co,,  28  Cal.  346.)  The  item 
being  specific  and  severable,  the  proper  remedy  was  by 
an  appeal  to  the  city  council.  (Himmelvian  v.  Hoadley, 
44  Cal.  278;  Dyer  v.  Scalmanini,  69  Cal.  637;  Blair  v. 
Luning,  76  Cal.  134.)  The  fact  that  there  was  a  street- 
railway  in  the  street,  and  that  the  resolution  of  intention 
and  the  contract  included  the  whole  improvement,  but 
the  assessment  apportioned  the  expense,  did  not  render 
the  contract  void.  If  there  was  error  in  the  apportion- 
ment, the  error  should  have  been  remedied  by  appeal. 
(Oakland  Pav.  Co.  v.  Rier,  52  Cal.  270.)  The  fact  that 
the  property  was  a  homestead  is  no  defense  to  this  ac- 
tion. (Civ.  Code,  sec.  1241 ;  Himmelmann  v.  Spanagel,  39 
Cal.  389.)  The  remedy  for  any  irregularities  complained 
of  here  was  by  appeal,  and  a  failure  to  appeal  was  a 
waiver  of  any  objection  to  them.  (Conlin  v.  Seamen,  22 
Cal.  546;  Blair  v.  Luning,  76  Cal.  134;  Em^ry  v.  Bradr 
ford,  29  Cal.  75;  Shepard  v.  McNeil,  38  Cal.  72;  Dyer  v. 
Parrott,  60  CaL  551;  Boyle  v.  Hitchcock,  66  Cal.  129; 
Chambers  v.  Satterlee,  40  Cal.  498;  Dorland  v.  McOlynn, 
47  Cal.  47;  Oakland  Pav.  Co.  v.  Rier,  52  Cal.  270.) 

Db  Haven,  J. — ^This  action  is  upon  a  street  assess- 
ment, and  it  appears  from  the  complaint  that  the  con- 
tract which  is  the  foundation  of  the  assessment  was  not 
entered  into  within  fifteen  days  after  the  first  posting  of 
the  notice  of  its  award  to  plaintiflF.  Section  5  of  the 
act  of  March  18,  1885  (Stats.  1885,  p.  147),  contains  the 
following:  "But  if  said  original  bidder  neglects,  fails,  or 
refuses  for  fifteen  days  after  the  first  posting  of  notice  of 
the  award  to  enter  into  the  contract,  then  the  city  ooun- 
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cil  shall  again  advertise  for  proposals,  as  in  the  first  in- 
stanoe,  and  award  the  contract  for  said  work  to  the  then 
lowest  regular  responsible  bidder."  This  provision  of  the 
law  is  not  directory,  as  claimed  by  plaintiff.  It  is  true  that 
statutes  which  fix  the  time  within  which  official  acts  are 
to  be  performed  are  often  held  to  be  merely  directory 
as  to  the  time  so  fixed,  but  such  a  statute  is  never  so 
construed  when  its  language  inchoates  the  contrary  in- 
tention; as,  for  instance,  when  the  statute  attaches  a 
consequence  to  the  failure  to  perform  the  act  within  the 
time  limited.  ''In  such  a  case,"  said  Mr.  Justice  Cope, 
in  delivering  the  opinion  of  the  court  in  the  case  of 
Shaw  v.  Randall,  16  Cal.  386,  "the  consequence  can  be 
avoided  only  by  a  compliance  with  the  statute."  The 
provision  of  the  statute  above  quoted,  which  fixes  the 
time  within  which  contracts  for  street  improvements 
shall  be  executed,  is  mandatory,  and  when  the  bidder 
has  neglected  or  refused  for  fifteen  days  to  enter  into 
the  contract  awarded  him,  the  city  council  must  again 
advertise  for  proposals,  and  the  superintendent  of  streets 
is  without  power  to  relieve  him  from  the  consequence  of 
his  neglect  or  refusal  to  complete  the  contract  within 
the  time  specified. 

As  already  stated,  the  complaint  alleges  that  the  con« 
tract  for  the  street-work  was  made  more  than  fifteen 
days  after  the  first  posting  of  notice  of  its  award  to 
plaintiff,  but  there  is  no  averment  therein  that  the  delay 
in  entering  into  the  contract  was  not  caused  by  the  fault 
of  plaintiff,  and  in  the  absence  of  such  an  allegation  the 
complaint  does  not  state  a  cause  of  action,  as  it  fails  to 
show  any  authority  in  the  superintendent  of  streets  to 
make  the  contract  after  the  expiration  of  the  fifteen  days 
named  in  the  statute.  The  facts  showing  such  authority 
cannot  be  left  to  inference,  but  they  must  be  alleged.  It 
18  incumbent  upon  the  plaintiff  in  this  class  of  actions  to 
show  in  his  complaint,  ''by  either  special  or  general 
aveiments  of  the  character  permitted  by  our  statute,  that 
the  various  provisions  of  tiie  statute  under  which  it  is 
sought  to  charge  the  defendant  were  complied  with,   for 
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unless  they  have  been  complied  with,  the  defendant  is 
not  liable."  (Himmelman  v.  Danos,  35  Cal.  441.)  It  Ib 
claimed,  however,  by  plaintiff  that  the  assessment  can- 
not be  held  invalid  because  of  the  act  of  the  superin- 
tendent in  entering  into  the  contract  after  the  time 
fixed  in  the  statute,  as  the  defendant  failed  to  appeal  to 
the  city  council  from  such  action  of  the  superintendent, 
as  provided  for  by  section  11  of  the  act  of  March  18, 
1885  (Statfl.  1885,  p.  147) ;  but  the  contract  being  void, 
it  was  not  incumbent  upon  the  defendant  to  appeal  to 
the  city  council.  This  was  so  held  in  Brock  v .  Luning, 
89  Cal.  316,  construing  a  similar  section  found  in  the 
act  of  April  1,  1872.  (Stats.  1871-72,  p.  804.)  The 
court  in  that  case  said:  ''As  the  action  of  the  superin- 
tendent of  streets  was  void,  it  could  not  become  valid  by 
the  failure  of  the  property  owner  to  appeal,  under  section 
12  of  the  law  of  1872,  to  the  board  of  supervisors.  He 
could  not  appeal  unless  'aggrieved.*  Such  owner  was 
not  aggrieved;  for  the  contract  made  was  void,  and  af- 
fected his  rights  no  more  them  would  a  void  judgment" 
And  in  the  case  of  MeBean  v.  Redick,  96  Cal.  191,  it  was 
also  held  that  the  property  owner  is  not  required  to  ap- 
peal to  the  board  of  trustees  or  city  council,  when  the 
assessment  is  based  upon  an  invalid  contract.  It  fol- 
lows from  what  we  have  said  that  the  demurrer  to  the 
complaint  should  have  been  sustained. 

It  is  possible^  however,  that  the  plaintiff  may  be 
able  to  obviate  this  objection  to  the  complaint  by  its 
amendment;  and  it  is  therefore  necessary  to  pass  upon 
other  questions  which  have  been  argued,  which  we  now 
proceed  to  do.  There  was  no  error  in  sustaining  the 
demurrer  to  the  answer  of  defendant.  The  fact  that 
there  was  a  provision  in  the  contract  to  the  effect  that 
there  should  be  no  assessment  upon  the  adjoining  prop- 
erty for  improving  that  part  of  the  street  occupied  by 
the  railway  company,  and  that  plaintiff  would  accept  as 
payment  for  all  work  done  thereunder  "the  warrant  of 
said  superintendent  as  the  same  may  be  issued  by  him, 
....  and  also  the  amount  which  may  be  paid  by  any 
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peison  holding  a  franchise  for  any  operation  of  a  street- 
raihroad  throughout  State  Street,"  did  not  render  the 
contract  void.  The  contract  was  to  do  all  the  work 
specified  in  the  resolution  of  intention,  and  the  agree- 
ment of  plaintiff  to  accept  payment  from  the  street-rail- 
way company  for  a  portion  of  the  work  was  one  which 
he  had  a  right  to  make,  and  which  could  not  possibly 
injure  the  defendant,  or  any  property  owner. 

Nor  is  it  any  defense  to  this  action  that  the  property 
against  which  it  is  sought  to  enforce  the  lien  constitutes 
the  homestead  of  defendant.  The  cost  of  making  in- 
provementa  like  those  embraced  in  this  contract  is  as 
much  a  charge  against  the  homestead  as  against  any 
other  property  fronting  upon  such  improvements. 

The  third  separate  defense  set  out  in  the  answer  is 
^ually  without  merit.  The  verbal  agreement  of  plain- 
tiff to  enter  into  a  written  contract  with  defendant  by 
which  plaintiff  was  to  accept  from  defendant  a  convey- 
ance of  certain  land  in  payment  of  the  amount  which 
should  be  assessed  against  the  property  of  defendant  for 
the  street  improvements,  and  to  pay  to  defendant  the 
balance  of  the  purchase  price  of  said  land,  and  the  re- 
fusal of  plaintiff  to  complete  such  written  contract  after 
doing  the  street-work,  constitute  no  defense  to  this  ac- 
tion. Nor  is  the  case  of  defendant  strengthened  by  the 
averment  that  if  it  had  not  been  for  such  verbal  agree- 
ment^ he  would  have  commenced  an  action  to  enjoin 
plaintiff  from  prosecuting  the  street-work  under  his 
contract  made  with  the  superintendent  of  streets.  As 
we  construe  the  answer,  the  alleged  agreement  upon  the 
part  of  plaintiff  to  purchase  defendant's  land,  and  in 
part  payment  therefor  to  credit  defendant  with  the 
amount  of  the  street  assessment,  was  never  completed, 
and  it  is  unnecessary  to  consider  what  would  have  been 
its  effect  if  it  had  been  reduced  to  writing,  as  verbally 
agreed  upon,  and  defendant  had  tendered  a  deed  in 
accordance  with  its  terms. 

In  making  the  a-^sessment,  the  superintendent  ol 
streets  included  $444,   the   cost  of  37  bulkheads    which 
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were  not  named  in  the  plans  and  specifications  attacheii 
to  the  contract,  and  it  is  claimed  by  defendant  that  the 
assessment  is  for  this  reason  void.  This  contention 
cannot  be  sustained.  It  is  true  that  as  the  contract  did 
not  provide  for  constructing  these  bulkheads,  the  super- 
intendent of  streets  ought  not  to  have  included  their 
cost  in  the  assessment  which  he  made,  but  for  such 
erroneous  action  on  his  part  the  only  remedy  was  an 
appeal  to  the  city  council,  as  provided  for  in  section  11 
of  the  act  "to  provide  for  work  upon  streets  .... 
within  municipalities,"  approved  March  18,  1885.  (Stats. 
1886,  p.  147.)  Such  an  objection  to  the  assessment 
could  have  been  corrected  by  the  city  council,  and  the 
defendant  waived  his  right  to  now  make  it  by  not  ap- 
pealing to  that  body  for  its  correction.  (Himmelman  v. 
HoadUy,  44  Cal.  276;  Boyle  v.  Hitchcock,  66  Cal.  129; 
Fanning  v.  Leviston,  93  Cal.  186;  Frick  v.  Morford,  87 
Cal.  579.) 

When,  however,  an  assessment  includes  the  cost  of 
work  not  falling  within  the  general  description  of  that 
which  is  referred  to  in  the  resolution  of  intention,  or 
when  such  work  bears  no  relation  whatever  to  that 
which  is  described  in  the  contract,  this  rule  would  not 
apply.  But  this  is  not  such  a  case.  The  construction 
of  the  bulkheads  was  not,  so  far  as  appears  here,  an 
entire  departure  from  the  general  plan  or  scope  of  the 
improvement  described  in  the  resolution  of  intention, 
although  mention  of  them  is  omitted  in  the  plans  and 
specifications  attached  to  the  contract  In  such  a  case 
the  determination  of  the  superintendent  of  streets  that 
their  construction  was  necessary  in  order  to  fully  com- 
plete the  work  called  for  by  the  contract  was  only 
an  error  of  judgment,  and  his  action  in  making  an 
assessment  to  cover  their  cost  was  only  a  mere  error, 
which  it  is  too  late  now  to  correct,  and  which  does  not 
render  the  assessment  wholly  void. 

We  do  not  regard  the  cases  of  Dyer  v.  Chase,  52  CaL 
440,  and  Donnelly  v.  Howard,  60  Cal.  291,  cited  by  de- 
fendant, as  beinp  opposed  to  our  conclusion  upon    this 
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pointy  bat,  to  the  contrary,  they  are  in  haimony  with 
the  yvBWB  here  expressed.  In  each  of  those  ones  the 
aoMssment  and  the  demand  for  its  payment  included 
the  oost  of  work  not  authorized  by  the  reBolution  of 
intention,  although  provided  for  in  the  contract  vpon 
which  the  assessment  was  based,  and  it  was  held  that 
such  aflseasment  could  not  be  enforced  as  a  Hen  upon 
the  propcgtj  of  the  defendant,  and  that  the  owner  was 
not  required  to  appeal  to  the  board  of  supervisors  for  its 
correction,  or  failing  to  do  so,  submit  to  it  as  a  burden 
upon  his  property. 

We  are  satisfied  that  section  11  of  the  act  of  March  18, 
1886,  above  referred  to,  does  not  require  the  property 
owner  to  appeal  to  the  city  council  for  relief  from  an 
aeseesment  based  upon  a  void  contract  (McBean  v.  R^d- 
iek,  96  CaL  191;  Friek  v.  Morford,  87  Cal.  679;  Broek  v. 
Lunmg,  89  Cal.  316),  or  for  relief  from  an  assessment 
which  includes  the  cost  of  work  which  the  dty  council 
itself  would  not  have  had  jurisdiction  to  contract  for,  be- 
cause not  embraced  in  the  resolution  of  intention;  but 
when  the  contract  is  valid,  and  the  error  complained  of 
is  enly  found  in  the  assessment  because  it  was  made  to 
cover  the  cost  of  work  not  falling  strictly  within  the 
provisions  of  the  contract,  although  reasonably  related 
thereto,  and  which  might  have  been  included  in  the 
contract  without  rendering  it  void,  as  being  beyond 
the  authority  conferred  by  the  resolution  of  intention, 
the  failure  to  appeal  to  that  body  for  redress  is  a  waiver 
of  the  rig^t  to  make  sudi  objection  in  the  action  brought 
to  enforce  the  assessment 

Judgment  and  order  reversed. 

EraiOBAU)^  J^  and  McFablakd,  J.,  concurred. 
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FRANK     E.    WASHBURN,    Appellant,    v.    JULmS 

LYONS  BT  AL.,  Respondents. 

STBBBT   ABSESSICENT— PUBLIOATZOR    OV   RESOLUnOIf   or   lAVBHTUIll 

Posting — Statutobt  Gonstbugtion — ^"And"  Constbued  as  "Ob" 
— Pleading. — In  section  3  of  the  act  to  provide  for  work  upon  streets 
within  municipalities  (Stats.  1885,  p.  147)  as  amended  by  the  act 
of  March  14,  1889  (Stats.  1880,  p.  167),  which  provides  that  the  res- 
olution of  intention  to  do  street-work  ''shall  be  published  and  posted** 
in  the  manner  prescribed  in  section  84  of  the  act,  the  word  "and"  is 
used  in  the  sense  of  "or,"  and  the  statute  is  to  be  construed  as  requir- 
ing publication,  if  there  is  a  paper  published  in  the  dtj,  and  posting 
in  the  manner  prescribed  in  section  34,  if  no  paper  is  printed  in  the 
d^.  A  complaint  in  an  action  upon  a  street  assessment  which 
alleges  that  the  resolution  was  published  for  the  required  period  in 
a  daily  paper  printed  in  the  city,  and  designated  by  the  city  council 
for  that  purpose,  is  not  defective  because  not  also  alleging  that  the 
resolution  was  posted. 
Id. — ^Dklat  nr  Makino  Oontbaot — ^Pleading. — ^A  complaint  in  an 
action  upon  a  street  assessment  is  insufficient  if  it  fails  to  show 
that  the  contract  for  the  work  done  fixed  the  time  for  the  com- 
mencement and  completion  of  the  work  to  be  done  thereunder,  in 
acoordance  with  the  requirements  of  section  0  of  the  act  of  March 
18,  1885  (SUts.  1885,  p.  147),  as  amended  by  the  act  of  March  14, 
1880  (Stats.  1880,  p.  157). 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  T.  Jones,  and  Jones  &  Carlton,  for  Appellant. 

Julias  Lyons,  for  Respondents. 

Db  Haven,  J. — The  court  below  sustained  a  demurrer 
to  the  complaint,  and  thereupon  gave  judgment  for  the 
defendants,  and  the  plaintiff  appeals. 

The  complaint  does  not  allege  that  the  resolution  of 
intention  was  posted,  but  it  does  aver  that  such  reso- 
lution was  published  for  two  days  in  a  daily  paper 
printed  in  the  city,  and  designated  by  the  city  council 
for  that  purpose.  The  first  sentence  of  section  8  of  the 
act  "to  provide  for  work  upon  streets  ....  within  mu- 
nicipalities" (Stats.  1885,  p.  147)  as  amended  by  the 
act  of  March  14,  1889  (Stats.  1889,  p.  157),  is  as  follows- 
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'^Before  ordering  any  work  done  or  improvements  made, 
which  is  authorized  by  section  2  of  this  act  the  dty 
council  shall  pass  a  resolution  of  intention  so  to  do, 
....  which  shall  be  published  and  posted  for  two  days 
in  the  manner  prescribed  by  section  34  of  this  act.''  It 
is  claimed  by  defendants  that  under  this  provision  the 
resolution  itself  should  have  been  posted,  as  well  as  pub- 
lished, but  we  do  not  think  so.  The  reference  to  section 
34  of  the  act,  and  a  consideration  of  the  subsequent  part 
uf  section  3,  which  provides  for  the  posting  of  the  notice 
of  the  passage  of  the  resolution,  make  it  very  clear  that 
the  word  "and,"  as  used  in  the  clause  "published  and 
posted,"  in  the  sentence  above  quoted,  should  be  con- 
strued to  mean  "or."  Thus  construed,  the  statute  re- 
quires the  resolution  of  intention  to  be  published  the 
prescribed  length  of  time,  if  there  is  a  paper  printed  in 
the  city,  and  if  there  is  no  such  paper  printed,  that  then 
it  ab  all  be  posted  in  the  manner  prescribed  by  section 
84  of  the  act.  The  objection  of  defendants,  therefore,  to 
this  part  of  the  complaint  is  not  well  taken. 

But  in  another  respect  the  complaint  is  defective.  It 
fails  to  show  that  the  contract  which  is  the  foundation 
for  the  assessment  sought  to  be  enforced  fixed  the  time 
for  the  commencement  and  completion  of  the  work  to 
be  done  thereunder,  in  accordance  with  the  require- 
ments of  section  6  of  the  act  of  March  18,  1886,  before 
referred  to.  In  the  recent  case  of  Libbey  v.  EUworih, 
post,  p.  316,  we  held  this  to  be  an  omission  fatal  to  the 
complaint  in  this  class  of  actions,  and  upon  the  author- 
ity of  that  case,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

YvtXQSRkLD,  J.,  and  UcFasulsd,  J.,  conoazxad. 
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[No.  19009.    Department  Two.-»Febniar7  16,  1893.] 
CALEB  H.  LIBBEY,  Appellant,  v,  A.  M.  ELSWORTH 

BT  AL.,  RbSPONDBNTS. 


ASSmSMBNT— DSLAT     IH     ICAKINO     ConmULOt — ^PtXADIITO— 

0AU8B  TOB  DsLiT. — ^A  oomplaiiit  in  an  action  npon  a  street  aoecai 
ment  whidi  eliowv  that  the  contract  whidi  ie  the  baaie  of  the  wh 
■eaament  was  not  entered  into  within  fifteen  days  after  the  first 
posting  of  the  notice  of  the  award  to  the  contractor,  as  required  by 
the  act  of  March  18,  1885  (Stats.  1886,  p.  147),  but  which  con- 
tains no  averment  that  the  delay  in  entering  into  the  contract  was 
not  caused  by  the  negleet,  failure,  or  refusal  of  the  contractor,  is 
fatally  def eoCiTe. 

Ito. — ^Mandatobt  Statdt»— Tna  tob  OomcBivoKiixirT  Ain>  Oomfis- 
noN  OF  WoBK — ^IirvAUD  OoNTBiiOT. — ^The  provirion  of  section  6  of 
ttie  act  of  Mardi  18,  1886  (Stats.  1885,  p.  147),  providing  that  tfas 
■aperintsndent  of  streets  shall  fix  the  time  for  the  commencement 
and  completion  of  the  work  under  all  contracts  entered  into  by  him,  is 
mandatory,  and  a  contract  not  in  accordance  with  its  terms  is  in- 
▼aUd. 

IiK — ^Plbadino — ^Faotb  Showino  Vaud  Ck>nTBAOT.r-^The  complaint  la 
an  action  upon  a  street  assessment  must  allege  f^ets  affirmatively 
■bowing  that  the  contract  was  vaUd,  and  must  show  that  the  contract 
for  the  work  done  fixed  the  time  for  the  commencement  and  com- 
pletion of  the  work.  It  is  not  sufficient  to  allege  generally  that 
the  contract  entered  into  was  one  by  which  the  contractor  agreed  to 
do  the  work  named  therein  in  accordance  with  specifications,  which 
are  not  set  out,  and  under  the  direction  and  to  the  satisfaction  of  the 
■aperintendent  of  streets,  but  it  must  affirmatively  appear  from  the 
statement  of  the  oontraot,  whether  it  is  set  out  in  hcBo  verba  or  ae> 
cording  to  its  legal  effect,  that  it  contained  everything  essential  to 
make  it  a  valid  contract  under  the  statute. 

Appbal  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  ooorL 
John  T.  Janei,  and  Jones  &  Carlton,  for  Appellant 
/ttttut  Lyons,  for  Respondents. 

Db  Havbk,  J. — ^The  action  is  upon  a  street  aasess- 
ment.  The  court  below  sustained  a  demurrer  to  the 
complaint,  and  thereupon  rendered  judgment  in  favor 
of  defendants.     The  plaintiff  appeals. 

We  think  the  demurrer  was  properly  sustained.  It 
appears  from  the  complaint  that  the  contract  which  is 
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the  basu  of  the  aasessment  sought  to  be  enforced  was 
not  entered  into  between  the  assignor  of  plaintiff  and 
the  superintendent  of  streets  within  fifteen  days  after 
the  first  posting  of  the  notice  of  its  award  to  plaintiff's 
assignor,  the  plaintiff  alleging  that  posting  of  such  no- 
tice was  first  made  on  September  22,  1890,  and  the  con- 
tract executed  on  the  eighth  day  of  October  following. 
There  is  no  averment  in  the  complaint  that  this  delay 
in  executing  the  contract  was  not  caused  by  the  neglect, 
failure,  or  refusal  of  plaintiff's  assignor,  and  we  held  in 
the  case  of  Ferine  v.  Forbush,  ante,  p.  805,  that  such  an 
allegation  is  necessary,  in  order  to  state  a  cause  of  action 
in  this  class  of  cases,  when  it  also  appears  from  the  com- 
plaint that  the  contract  was  not  entered  into  within 
fifteen  days  after  notice  of  its  award  was  first  posted, 
and  the  judgment  here  must  be  affirmed,  upon  the  au- 
thority of  that  case. 

In  addition  to  this,  the  complaint  fails  to  diow  that 
the  contract  entered  into  between  the  superintendent  of 
streets  and  the  assignor  of  plaintiff  fixed  any  time  for 
the  commencement  or  completion  of  the  work  therein 
provided  for.  Looking  at  the  contract  as  stated  in  the 
complaint,  it  is  not  possible  to  say  whether  it  was  one 
authorized  by  the  law  or  not.  Section  6  of  the  act  "to 
provide  for  work  upon  streets  ....  within  municipal- 
ities,'' approved  March  18,  1885  (Stats.  1886,  p.  147), 
provides  that  the  superintendent  of  streets  "shall  fix  the 
time  for  the  commencement,  which  shall  not  be  more 
than  fifteen  days  from  the  date  of  the  contract,  and  for 
the  completion  of  the  work  under  all  contracts  entered 
into  by  him."  This  requirement  of  the  statute  is  man- 
datory, and  a  contract  not  in  accordance  with  its  terms 
would  be  destitute  of  binding  force;  and  as  the  validity 
of  the  assessment  must  depend  upon  the  validity  of  the 
contract  upon  which  it  is  based,  it  is  incumbent  upon 
the  plaintiff  seeking  to  enforce  the  alleged  lien  of  such 
assessment  to  show  by  his  complaint  that  the  contract 
was  one  authorized  by  law.  "The  complaint  must  show, 
by  either  special  or  general  averments  of   the    character 
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permitted  by  our  statute,  that  the  various  provisions  of 
the  statute  under  which  it  is  sought  to  charge  the  de- 
fendant were  complied  with,  for  unless  they  have  been 
complied  with,  the  defendant  is  not  liable."  (Himmel- 
man  v.  Danos,  36  Cal.  441.) 

It  is  not  sufficient  to  allege  generally,  as  in  this  casor 
that  the  contract  entered  into  with  the  superintendent 
of  streets  was  one  by  which  the  contractor  agreed  to  do 
the  work  named  therein  in  accordance  with  specifica- 
tions, which  are  not  set  out,  and  under  the  direction  and 
to  the  satisfaction  of  the  superintendent  of  streets;  but 
it  must  affirmatively  appear  from  the  statement  of  the 
contract,  whether  it  is  set  out  in  h«c  verba  or  according 
to  its  legal  effect,  that  it  contained  everything  essential 
to  make  it  a  valid  contract  under  the  statute. 

Judgment  affirmed. 

FrrzGBBALD,  J.,  and  McFarlakd,  J.,  concurred. 


tNo.  14873.    Department  One. — ^Febniary  17,  1888.] 

FARMERS'  AND  MERCHANTS'  BANK  OF  LOS 
ANGELES,  Respondent,  v.  THE  BOARD  OF 
EQUALIZATION  OF  LOS  ANGELES,    Appellant. 

Wbft  or  Rsynw— AssESsifENT  of  Taxes — STXPtn^kTiON  as  to  Reo- 
OBD  OF  Boabd  of  Equalization — Review  of  Recobd. — In  a  proceed- 
ing nnder  a  writ  of  review  for  the  annnlling  of  an  order 
made  by  a  county  board  of  equalization  directing  the  assessor  to  list 
and  assess  to  a  banls  a  specified  sum  of  solvent  credits  which  it  found 
had  escaped  assessment,  a  stipulation  between  the  petitioner  and  the 
board  that  *'the  petition  and  the  matters  stated  therein  shall  be 
treated  and  considered  as  the  certified  transcript  of  the  record  and 
proceedings"  of  the  board  in  the  matter  of  the  assessment  complained 
of  does  not  bind  the  court  to  regard  as  transcripts  of  the  record 
matters  stated  in  the  petition  which  it  Is  manifest  were  not,  and 
could  not  have  been,  in  the  records  of  the  board.  The  proper  course 
for  the  court  reviewing  the  record  is  to  resrard  only  those  matters 
as  transcripts  of  the  record  which  are  stated  to  be  such,  or  are 
■uch  orders  as  were  required  to  be  entered  in  the  minutes  before 
the  board. 

Id. — Evidence  Taken  befobe  Boabd  of  Equalization. — ^The  evidence 
takenbefore  the  board  of  equalization  is  not  required  to  be  sot  out  in 
the  minutes,  and  such  evidence  cannot  be  regarded  as  something  appar 
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ent  upon  the  face  of  the  record  because  eet  out  in  the  petition  for  the 
writ  of  review,  if  not  averred  to  have  been  set  oat  in  the  minutes  of 
the  board. 
In — ^Falsb  Statement  of  Pbofebtt  of  Bank— CSoBBEormo  Absesb- 

MENT — POWEB  OF  BOABD  OF  EQUALIZATION — ObDEBINO  ASSESSOB  TO 

Add  Solvent  Gbbdits  of  Stated  Value. — ^An  order  of  the  board  of 
equalization  of  a  county  finding  that  a  bank  had  returned  a  false  and 
incomplete  statement  of  its  taxable  property,  and  that  it  should  be 
assessed  in  a  specified  sum  for  its  solvent  credits,  and  ordering  the 
assessor  to  add  to  the  assessment  for  insolvent  credits  the  sum  found 
to  have  been  omitted,  is  not  an  attempt  by  the  board  to  add  other  prop- 
erty to  the  assessment  roll,  or  to  exercise  assessorial  powers;  and  it 
b  no  objection  to  the  order  that  it  states  the  value  of  the  item  to  be 
added,  instead  of  simply  directing  the  assessor  to  add  the  property  to 
fh«  Hat  and  aasess  its  value.  The  assessment  of  solvent  credits  must 
aeeessarily  be  at  their  face  value,  and  to  describe  such  property  is  to 
fix  Its  value. 

Id. — CSonstitutionaXi  Law— Requibement  of  Taxation — Constitu- 
TZONALiTT  OF  PoLmOAL  CoDE. — Section  3861  of  the  Political  Code, 
enabling  and  requiring  the  assessor,  at  the  request  of  the  board  of 
equalisation,  to  list  and  assess  property  wlilch  he  haj  failed  to  assess, 
■imply  extends  the  power  and  duty  of  the  assessor,  and  is  not  in 
eonfiiot  with  the  provision  of  the  constitution  defining  the  powers  and 
duties  of  the  state  and  county  boards  of  equalization ;  but  the  exer- 
cise of  the  power  granted  by  It  is  directly  In  accord  with  section  1  of 
article  XIII.  of  the  constitution,  which  requires  all  property  not 
exempt  from  taxation  to  be  taxed. 

Id. — JuBiSDionoN  of  Boabd  of  Equalization — Notice  to  Apfeab  fob 
Inobbabb  of  Assessment — Poweb  to  Obdeb  Additional  Assess- 
ment.—A  notice  to  a  bank  to  appear  before  the  board  of  equaliza- 
tion and  show  cause  why  its  assessment  on  solvent  credits  should  not 
be  increased  from  the  specified  amount  assessed  to  a  much  larger 
snm  specified  in  the  notice,  is  in  effect,  a  notice  that  other  solvent 
credits  might  be  added  to  the  assessment,  and  gives  the  board  juris- 
diction to  order  snch  additional  assessment  to  be  made. 

Id. — Waiveb  of  Deteot  in  Notice — ^Appearance  befoeub  Boabd. — 
Any  defect  or  ambiguity  In  a  notice  to  appear  before  the  board  of 
equalization  is  waived  by  an  appearance  before  the  board,  and  submis- 
sion to  its  action,  on  the  part  of  the  person  or  corporation  notified, 
and  fnmishing  required  evidence  as  to  the  property  involved. 

Id. — Obdeb  of  Boabd  of  Equalization — Conclusiveness  of  Recital 
— Evidence  Showing  False  Retubn  of  Propebtt. — ^The  order  of 
the  board  of  equalization  reciting  that  testimony  was  taken,  and,  in 
effect,  that  the  conclusion  was  reached  from  the  evidence  that  the 
bank  had  returned  a  false  statement,  and  had  escaped  assessment 
for  a  specified  amount  of  solvent  credits,  is  conclusive,  in  a  proceeding 
nnder  a  writ  of  review  to  annul  the  order,  that  evidence  was  intro- 
duced before  the  board  showing  such  facts. 

Id. — Function  of  Wbit  of  Review — Jurisdiction  to  be  Tested  by 
Face  of  Record. — It  is  not  the  proper  function  of  a  writ  of  review 
to  add  to  or  modify  the  record  with  reference  to  jurisdictional  facts 
determined  therein^  but  to  test  the  question  of  Jurisdiction  on  the 
facts  appearing  on  the  face  thereof. 
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Id. — Dktebiunation  of  Jubisdictional  Fact. — ^Where  tbe  Jariidie- 
tion  of  a  board  or  inferior  tribunal  is  dependent  on  a  fact  whidi  it 
is  required  to  ascertain  and  settle  by  its  decision,  its  decision  aa  to 
the  existence  of  such  fact  is  conclusive,  and  cannot  be  assailed  upon 
writ  of  review. 

Id. — JuBisoicnoN  or  Boabd  or  Equalization,  how  GoNrBBBB>— Db- 
TBBicmATioN  OF  Faots  WITHIN  JuBiSDiOTiON. — ^The  foot  that  a  bank 
has  property  which  had  escaped  assessment  is  not  a  jurisdictional 
fact  upon  which  depends  the  jurisdiction  of  the  board  of  equalisatioii 
to  order  an  additional  assessment,  but  jurisdiction  to  make  such  or- 
der is  conferred  on  the  board  by  the  statute,  by  the  claim  that  the 
bank  has  property  which  had  escaped  taxation,  and  by  the  serviee 
of  the  notice ;  and  the  determination  of  every  fact  determined  by  the 
board  in  the  exercise  of  such  jurisdiction  is  conclusive,  whether  sodi 
fact  be  erroneously  determined  or  not 

Appbal  from  a  judgment  of  the  Superior  Comrt  of  IxM 
Angeles  County. 

The  facts  are  stated  in  the  opinion. 

C.  McFarland,  for  Appellant 

Oraves,  O'Melveny,  &  Shankland,  for  Eespondent 

Tbmplb,  C. — ^This  appeal  is  from  a  judgment  of  the 
superior  court  of  Los  Angeles  County  annulling  an  order 
made  by  the  common  council  of  the  city  of  Lob  Angeles 
sitting  as  a  board  of  equalization. 

The  judgment  was  rendered  in  a  proceeding  under  a 
writ  of  review,  issued  upon  a  petition  and  the  affidavit 
of  John  Milner,  the  cashier  of  the  plaintiff,  a  corpora- 
tion  doing  a  general  banking  business  at  Los  Angeles. 
No  return  to  the  writ  was  made;  but  is  was  stipulated 
that  "the  said  petition  and  the  matters  stated  therein 
shall  be  treated  and  considered  as  the  certified  tran- 
script of  the  record  and  proceedings  of  the  city  coundl 
sitting  as  a  board  of  equalization  in  the  matter  of  the 
assessment  complained  of." 

This  stipulation  is  not  altogether  satisfactory.  Ques- 
tions raised  upon  such  a  proceeding  are  to  be  determined 
by  an  inspection  of  the  record,  and,  in  general,  not  upon 
pleadings  or  evidence.  It  is  perfectly  manifest  that 
many  matters  stated  in  the  petition  were  not,  and  could 
not  have  been,  in  the  records  of  the  board  of  equaliza- 
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tion.  The  only  coiirse  open  to  us  would  seem  to  be  to 
regard  only  those  -matters  as  transcripts  of  the  record 
which  are  stated  to  be  such,  or  are  such  orders  bb  were 
required  to  be  entered  in  the  minutes  of  the  board. 
For  instance,  the  petition  sets  forth  what  petitioner 
claims  was  the  evidence  taken  before  the  board.  It  is 
not  stated  that  this  evidence  is  set  out  in  the  minutes  of 
the  board,  and  the  law  did  not  require  it  to  be  done. 
We  are  not  bound  to  consider  this  evidence  as  some- 
thing apparent  upon  the  face  of  the  record. 

The  proceeding  before  the  board  was  taken  for  the 
purpose  of  ordering  the  assessor  to  add  certain  property 
to  the  assessment  roll,  and  an  objection  is  made  that  the 
city  of  Los  Angeles  has  not  power  to  assess,  levy,  or  col- 
lect taxes,  because  the  legislature  has  not  granted  such 
authority  by  a  general  law,  as  required  by  the  constitu- 
tion. This  question  was  decided  adversely  to  respond- 
ent in  the  recent  case  of  Security  Sav.  Bank  v.  Hinton, 
ante,  p.  214,  and  need  not  be  again  considered. 

The  petition  shows  that  petitioner  duly  made  and  re- 
turned to  the  city  assessor  a  list  of  all  the  personal  prop- 
erty which  was  in  its  possession  or  under  its  control  on 
the  first  Monday  of  March,  1891;  that  all  its  personal 
property,  except  mortgages,  at  that  date  subject  to  as- 
sessment for  city  taxes  were,  money  $21,465.33,  vaults 
and  safe  $4,000;  that  the  city  assessor  listed  and  assessed 
to  jwtitioner,  money  on  hand  $21,465.33,  solvent  credits 
unsecured  $2,774,  vaults  and  safe  $4,000;  that  the  city 
council,  sitting  and  acting  as  a  board  of  equalization 
August  5,  1891,  ordered  notice  to  be  given  petitioner  to 
show  cause,  August  12,  1891,  before  the  board,  why  its 
assessment  of  solvent  credits  should  not  be  increased 
from  $2,774  to  $275,000.  The  notice  given  was  in  writ- 
ing, as  follows: — 

"Los  Angeles,  Cal.,  Aug.  5, 1891. 
"To  Fakmbbs'  and  Mebchants^    Bank,    John    Milner, 

Cashier. 

^'You  are  hereby  notified  to  appear  before  the  board 
of  equalization  of  the  city  of  Los  Angeles  on    Wednes- 
XCVII  Cal.— 21 
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day,  the  twelfth  day  of  August,  1891,  at  ten  o'clock,  a.  m., 
in  the  council  chamber  in  the  city  hall,  and  show  cause 
why  your  assessment  on  solvent  credits  should    not    be 
increased  from  $2,774  to  $275,000. 
"By  order  of  the  board  of  equalization. 

"Freeman  G.  Tbbd, 
"City  Clerk,  and  Clerk  of  said  Board, 
"By  Geo.  E.  Seip,  Deputy." 

That  no  other  notice  was  given,  but  petitioner  ap- 
peared before  the  board,  by  the  affiant,  and  submitted 
itself  to  the  board,  answering  such  interrogations  as 
were  propounded  to  it,  or  to  the  affiant,  touching  its 
property.  What  is  averred  to  be  the  testimony  is  set  out 
in  the  petition,  and  it  is  alleged  that  no  other  evidence 
was  taken  at  such  hearing.  It  is  claimed  that  this  testi- 
mony does  not  show  or  tend  to  show  that  the  petitioner 
had  any  solvent  credits,  or  any  which  had  escaped  assess- 
ment. Nevertheless,  the  board  made  and  entered  in  its 
minutes  the  following  order,  which  it  is  claimed  the 
board  had  no  jurisdiction  or  power  make:  "The  Farm- 
ers' and  Merchants'  Bank,  having  been  notified  to  ap- 
pear on  August  12th  to  show  cause  why  its  assessment 
for  solvent  credits  should  not  be  increased  from  $2,774 
to  $275,000,  and  John  Milner,  cashier  of  said  bank,  hav- 
ing appeared  in  response  to  said  notice,  was  sworn,  and 
testified  in  regards  the  assets  of  said  bank;  and  it  appear- 
ing to  the  board  that  said  bank  has  returned  a  false  and 
incomplete  list  of  its  taxable  property,  and  that  said 
bank  should  be  assessed  for  solvent  credits  to  the  amount 
of  $270,774,  and  that  it  has  escaped  assessment  for  sol- 
vent credits  to  the  amount  of  $268,000,  on  motion  of  Mr. 
Tufts  it  is  ordered  that  the  assessor  be  directed  to  add 
to  the  assessment  of  said  bank  for  solvent  credits  the 
sum  of  $268,000,  and  assess  the  bank  for  solvent  credits 
in  the  total  sum  of  $270,774."  That  the  assessor  did,  in 
pursuance  of  the  order,  enter  upon  the  assessment  roll 
an  addition  to  the  assessment  of  petitioner  the  sum  of 
$268,000,  solvent    credits,   making  the    total  of    solvent 
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credits  assessed  to  petitioner  $270,774,  instead  of  $2,774, 
as  listed  and  returned  by  the  assessor. 

1.  The  first  point  made  upon  the  record  is,  that  it  is 
apparent  therefrom  that  the  proceeding  was  not  to 
equalize  the  values  of  property  which  had  been  listed 
and  assessed  by  the  assessor,  but  was  an  attempt  by  the 
board  to  add  other  property  to  the  list  which  had  not 
been  listed  or  valued  by  the  assessor.  This,  it  is  claimed, 
the  board  could  not  do,  as  it  is  not  vested  with  asses- 
sorial  power.  But,  plainly,  the  board  did  not  attempt  to 
add  property  to  the  assessment  roll,  or  to  exercise  asses- 
sorial  powers.  It  simply  directed  the  assessor  to  list 
and  assess  two  hundred  and  sixty-eight  thousand  dol- 
lars of  solvent  credits,  which  it  found  had  escaped 
assessment  In  this  case,  it  is  no  objection  to  the  order 
that  it  states  the  value  of  the  item  to  be  added,  instead 
of  simply  directing  the  assessor  to  add  the  property  to 
the  list  and  assess  its  value.  Respondent  itself  claims 
that  solvent  debts,  like  gold  coin,  must  necessarily  be 
assessed  at  their  face  value.  To  describe  the  property, 
therefore,  is  to  fix  its  value. 

The  board  was  authorized  to  make  the  order  by  sec- 
tion 3681  of  the  Political  Code,  which  the  city  charter 
expressly  makes  applicable.  It  is  claimed  that  this  sec- 
tion of  the  code  is  unconstitutional,  because  the  state 
constitution  expressly  defines  the  powers  and  duties  of 
both  the  state  and  county  boards  of  equalization,  and 
the  power  to  cause  property  to  be  added  to  the  assess- 
ment roll  is  not  there  given. 

The  premise  is  admitted,  but  I  can  see  no  force  or 
logic  in  the  conclusion.  It  is  not  claimed  that  the 
power  comes  from  the  constitution,  but  from  the  act  of 
the  legislature.  Section  3681  of  the  Political  Code  sim- 
ply extends  the  power  and  duty  of  the  assessor,  enabling 
and  requiring  him,  at  the  request  of  the  board,  to  list 
and  assess  property  which  he  had  failed  to  assess,  not- 
withstanding the  time  for  assessments  had  passed,  and 
the  roll  was  no  longer  in  his  possession.  And  the  exer 
cise  of  this  powder  is  directly  in   accord  with  the  policy 
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and  express  provisions  of  the  constitution,  which  re- 
quires all  property  not  exempt  from  taxation  to  bu 
taxed.  (Const.,  art.  XIII.,  sec.  1.)  "If  any  property 
subject  to  taxation  should  escape  assessment  in  any 
year,  the  taxation  for  that  year  would  not  be  equal  and 
uniform,  nor  would  all  property  in  this  state  be  taxed 
in  proportion  to  its  value,  and  the  behest  of  the  consti- 
tution would  not  be  obeyed."  (BiddU  v.  Oaks,  59  Cal. 
94.) 

The  exercise  of  this  power  by  the  board  of  equaliza- 
tion does  not  obstruct  the  performance,  by  the  board,  of 
any  duty  enjoined  upon  it  by  the  constitution,  but  is  in 
aid  of  the  functions  there  created;  nor  does  it  disturb 
the  division  of  powers  made  by  the  constitution  between 
the  state  and  county  boards. 

The  cases  of  Wells,  Fargo  &  Co.  v.  Board  of  Equaliaa- 
tion,  66  Cal.  194,  People  v.  Sacramento,  59  Cal.  321,  and 
People  V.  Dun7t,  59  Cal.  328,  have  no  bearing  upon  this 
subject.  In  those  cases  the  construction  of  section  9  of 
article  XIII.  of  the  constitution  was  considered,  and  the 
distinct  powers  and  duties  of  state  and  county  boards  to 
some  extent  pointed  out.  Of  course,  no  valid  law  could 
be  made  disturbing  this  division  of  power  made  by  the 
constitution,  and  perhaps  it  would  follow  that  functions 
or  powers  given  to  one  board  are  thereby  denied  to  the 
other.  So  far  the  provisions  would  constitute  a  limita- 
tion upon  legislative  power.  But  it  constitutes  no  argu- 
ment against  the  power  of  the  legislature  to  grant  other 
powers,  or  to  impose  other  duties  upon  either  board,  so 
long  as  these  implied  limitations  are  not  violated. 

People  V.  Hastings,  29  Cal.  449,  has  no  application  to 
the  new  constitution.  One  of  the  chief  arguments  in 
favor  of  constitutional  revision  was  the  necessity  of  get- 
ting rid  of  the  provision  requiring  property  to  be  as- 
sessed by  assessors  elected  by  the  electors  of  the  district 
in  which  he  exercised  hih  powers.  The  new  constitu- 
tion contains  no  such  limitation.  Besides,  as  we  have 
seen,  the  board  did  not  make  an  assessment,  but  di 
rected  the    assessor    to    do  so.      The    propriety  of    thi? 
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course  waa  recognized  under  the  old  constitution,  when 
assessorial  powers  could  not  be  conferred  upon  any 
other  officer  than  an  elected  assessor.  {People  v.  Rey- 
nolds, 28  Cal.  107.) 

2.  It  is  next  contended  that  the  board  had  no  power 
to  act  in  the  matter,  because  the  notice  was  insufficient. 
It  is  said  that  it  gave  no  information  that  it  was  pro- 
posed to  add  other  property  to  the  assessment.  The 
position  of  respondent  upon  this  matter  is  not  quite 
consistent.  Under  another  point  it  contends,  and  quite 
properly  I  think,  that  to  increase  the  assessment  of 
solvent  credits  is  necessarily  to  increase  the  subject  of 
taxation,  as  was  said  in  regard  to  money  in  People  v. 
Dwan,  59  Cal.  328.  That  being  so,  the  notice  in  ques- 
tion could  only  have  meant  that  other  solvent  credits 
might  be  added. 

The  listing  of  property,  however,  is  part  of  the  pro- 
cess of  assessing.  The  assessment  roll  includes  the  list 
with  the  values  added,  and  the  result  is  often  spoken  of 
as  the  assessment.  The  assessment  may  mean  the  com- 
pleted tax  list.     (Cooley  on  Taxation,  352.) 

Besides,  it  is  averred  that  the  petitioner  appeared  and 
submitted  itself  to  the  action  of  the  board,  and  furnished 
all  required  evidence  as  to  its  property.  If  the  notice 
was  ambiguous  or  imperfect,  the  defect  was  waived  by 
such  appearance.  (Spring  Valley  Water  Works  v.  SchoU 
tier,  62  Cal.  69;  Wade  on  Notice,  1358.) 

3.  The  next  contention  is,  that  the  order  is  void  be- 
cause there  was  no  evidence  before  the  board  that  any 
property  had  escaped  assessment.  The  board  had  no 
power  to  order  a  new  assessment  to  be  made  without 
evidence.     {San  Francisco  v.  Flood,  64  Cal.  504.) 

The  order  recites  that  testimony  was  taken,  and,  in 
effect,  that  the  conclusion  was  reached  from  the  evidence 
that  the  bank  had  returned  a  false  list  of  its  property, 
and  had  escaped  assessment  for  solvent  credits  to  the 
amount  of  two  hundred  and  sixty-eight  thousand  dol- 
lars. This  must  be  held  conclusive.  "It  is  not  a  proper 
finiction  of  the  writ  of  review  to  add  to  or  modify    the 


826  Fabmbrs'  etc.  Bank  v.  Board.       [97  Ca'. 

record  with  reference  to  jurisdictional  facts  determine'l 
therein,  but  to  test  the  question  of  jurisdiction  on  the 
facts  on  the  face  thereof."  (Freeman  on  Judgments, 
sees.  263,  619;  In  re  Orove  Street,  61  Cal.  453;  Ex  parte 
Sternes,  77  Cal.  156;  De  Pedrorena  v.  Superior  Court,  80 
Cal.  144.) 

In  Hagenra&yer  v.  Mendocino  Co,,  82  Cal.  214,  it  is  said . 
"The  record  does  not  show  by  aflSrmative  proof  that  the 
board  did  not  act  upon  evidence  before  it.  Therefore  its 
order  in  the  premises  is  conclusive  that  it  did  act  upon 
such  evidence  as  was  necessary." 

Counsel  have  cited  cases,  and  no  doubt  many  more 
could  be  found  from  other  states,  in  which  the  writ  of 
review  has  been  U3ed  for  the  correction  of  errors.  Our 
code  provides:  "The  review  upon  this  writ  cannot  be 
extended  further  than  to  determine  whether  the  inferior 
tribunal,  board,  or  officer  has  regularly  pursued  the  au- 
thority of  such  tribunal,  board,  or  officer."  (Code  Civ. 
Proc,  sec.  1074.)  It  has  been  held  that  this  language 
is  equivalent  to  the  phrase  in  section  1068  authorizing 
the  court  to  inquire  whether  the  tribunal,  board  or  offi- 
cer has  exceeded  the  jurisdiction  of  such  tribunal,  board, 
or  officer.  {Central  Pac.  R.  R.  Co.  v.  Placer  Co.,  43  Cal. 
365.) 

But  where  the  writ  is  understood  as  affording  a  rem- 
edy for  mere  errors,  it  has  been  held  that  the  question 
must  be  determined  by  an  inspection  of  the  reoordi 
unless  the  statute  has  provided  for  a  bill  of  exceptions. 

In  Birdsall  v.  Phillips,  17  Wend.  464,  the  common-law 
rule  was  elaborately  considered  by  Judge  Cowen.  After 
citing  numerous  cases,  he  says:  "From  these  authorities 
and  others,  I  collect  the  following  general  rule:  Where- 
ever,  were  the  suit  at  common  law,  the  matter  alleged 
for  error  is  of  such  a  nature  that  a  bill  of  exceptions 
would  be  essential  to  its  review  by  writ  of  error,  a  cer- 
tiorari  will  not  reach  it,  unless  some  statute  has  enlarged 
the  effect  of  that  writ  in  the  particular  case." 

It  is  true,  the  petition  sets  out  certain  evidence  alleged 
to  have  been  submitted  to  the  board,  and  avers  that  no 
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other  evidence  was  taken.  This  can  certainly  have  no 
greater  effect  than  an  offer  to  impeach  the  record  by 
evidence  dehors.  It  is  not  stated  that  the  record  of  the 
proceedings  of  the  board  discloses  the  evidence, — though 
if  it  did,  I  cannot  see  how  that  would  help  the  matter. 
The  board  had  jurisdiction  to  inquire  as  to  whether 
any  property  of  petitioner  had  escaped  assessment  If 
I  am  right  on  the  other  points  disposed  of,  it  had  juris- 
diction, both  as  to  the  subject-matter  and  the  person. 
This  being  granled,  its  procedure  within  its  jurisdic- 
tion is  no  more  open  to  question  than  it  would  be  were 
it  a  court  of  general  jurisdiction.  Certainly,  it  was  its 
province  to  decide  as  to  the  effect  of  the  testimony,  and 
that  includes  the  necessity  of  determining  whether  it 
tended  to  show,  and  did  show,  that  property  belonging 
to  petitioner  had  escaped  assessment.  All  its  acts  after 
having  acquired  jurisdiction  constituted  the  exercise 
of  such  jurisdiction, — ^none  the  less  that  such  acts  were 
erroneous. 

Central  Pac.  R.  R.  Co.  v.  Placer  Co.,  43  Cal.  365,  is  simi- 
lar to  this.  It  was  a  proceeding  before  a  board  of  equaliza- 
tion to  have  an  assessment  reduced.  It  was  claimed  that 
the  board  acted  upon  illegal  testimony.  It  is  said  that 
the  board  acted  within  its  jurisdiction,  and  its  rulings 
could  not  be  reviewed. 

Barber  v.  San  Francisco,  42  Cal.  630,  is  a  similar  case. 
It  was  a  writ  to  review  the  action  of  the  board  of  super- 
visors in  regard  to  a  street  assessment.  It  was  claimed 
that  the  evidence  did  not  justify  the  conclusion  of  the 
board.  The  court  said:  "The  board  therefore  had  ju- 
risdiction to  entertain,  hear,  and  determine  tho  appeal 
upon  the  proofs  introduced;  and  if  it  committed  an 
error  in  its  conclusions  as  to  the  facts,  the  error  would 
not  affect  their  jurisdiction,  and  could  not  be  reviewed 
on  certiorari.  The  return  of  the  board  to  the  writ  pur- 
ports to  contain  the  evidence  given  on  the  hearing  of 
the  appeal,  but  there  is  nothing  in  the  record  to  show 
what  facts  the  board  considered  proved,  and  if  there 
was,   and  if  we  should  be  of  the  opinion  that  the   board 
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found  the  facts  contrary  to  the  evidence,  we  could  not 
correct  the  error  in  this  form  of  proceeding."  (See  also 
People  V.  Dmnelle,  29  CaL  632.) 

But  if  it  can  be  claimed  that  the  fact  aa  to  whether 
the  petitioner  had  property  which  had  escaped  assess- 
ment was  in  any  sense  jurisdictional,  it  was  neverthe- 
less  a  fact,  as  to  the  existence  of  which  the  board  was 
authorized  and  required  to  determine  in  that  proceeding. 
It  is  said  by  Wells  on  Jurisdiction,  sec.  62:  "Where  the 
jurisdiction  of  even  an  inferior  court  is  dependent  on  a 
fact  which  that  court  is  required  to  ascertain  and  settle 
by  its  decision,  such  decision  is  held  conclusive." 

In  Evansville  v.  Railroad  Co.,  16  Ind.  396,  the  same 
doctrine  is  declared,  and  numerous  authorities  cited  to 
the  same  effect. 

Brittain  v.  Kinnaird,  1  Bred.  &  B.  432,  was  trespass 
for  taking  a  vessel  by  magistrates.  The  owner  had  been 
convicted  under  a  statute  called  the  Bumboat  Act.  Evi« 
dence  was  offered  to  show  that  the  conviction  was  void, 
as  the  court  had  no  jurisdiction,  as  the  vessel  was  not  a 
boat  within  the  meaning  of  the  act.  Chief  Justice  Dal* 
las  considered  the  case  at  great  length,  and  concludes 
that,  conceding  that  the  fact  were  jurisdictional,  still  it 
was  a  fact  the  court  had  jurisdiction  to  determine,  and 
such  determination  was  conclusive, 

I  do  not  think,  however,  the  fact  was  jurisdictionaL 
Jurisdiction  was  conferred  by  the  statute,  the  claim  that 
the  petitioner  had  property  which  had  escaped  assess- 
ment and  the  service  of  the  notice.  If  the  board  had 
determined  that  the  evidence  did  not  tend  to  prove  the 
existence  of  property  which  had  escaped  taxation,  it 
would  not  be  doubted  that  such  detenBination  was  an 
act  within  its  jurisdiction.  A  contrary  conclusion  must 
be  equally  an  act  within  its  power.  Jurisdiction  to  de 
termine  an  issue  involves  the  power  to  determine  it 
erroneously.  Jurisdiction  to  determine  the  effect  of 
evidence  involves  the  power  to  draw  erroneous  oonclu* 
sions  from  it 
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I  think  the  judgment  should    be  reversed,    and    the 
court  below  directed  to  sustain  the  demurrer. 


Haynsb,  C.f  and  Bslcheb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  court  below  is  directed  to 
sustain  the  demurrer. 

Paterson,  J.,  Harrison,  J.,  Garoutth^  J. 

Hearing  in  Bank  denied. 


fff©.  14D17.     Department  One. — ^Febmarj  17,  1808.] 

THE  COUNTY  OF  LOS    ANGELES,    Appellant,    v. 
THE  COUNTY  OF  ORANGE,  Rbspondbnt. 

COT7NTIE8 — ObEATION    OF    NeW    OoUNTT — ^POWKB    0»    LBGISIATUBB — 

Rights  aito  Obligations  of  Old  Countt. — ^The  legislature,  except 
u  restrained  by  constitutiona]  limitations,  may  change  the  boundar- 
ies and  extent  of  counties  within  the  state,  consolidate  two  or  more 
into  one,  or  divide  and  create  new  counties  out  of  the  territory  of 
one  or  more  previously  existing  ones.  Upon  the  creation  of  a  new 
eounty  out  of  the  territory  of  another,  the  legislature,  in  the  absence 
of  constitutiona]  restrictions,  may  make  such  provision  with  refer- 
ence to  the  public  property  and  debts,  or  their  division,  as  to  it  may 
seem  Just ;  and  in  the  absence  of  any  provision  in  reference  thereto, 
the  old  county  wtll  be  entitled  to  retain  all  public  property  and  as- 
sets, except  such  public  buildings  as  lie  within  the  territory  of  the 
new,  and  will  also  be  liable  for  all  its  prior  obligations. 

Id. — ^AcT  Creating  Orange  County — Liability  to  Los  Angeles 
County  fob  Indebtedness. — ^Under  section  7  of  the  act  of  the  legis- 
lature of  March  11,  1889,  creating  the  county  of  Orange  out  of  a  por- 
tion of  the  county  of  Los  Angeles,  which  provides  that  commissioners 
are  to  determine  the  indebtedness  of  the  county  of  lios  Angeles  "ex- 
isting at  the  time  this  act  takes  effect,**  the  act  itself  declaring  that 
it  "shall  take  effect  and  be  in  force  from  and  after  the  date  of  its 
passage  and  approval,"  the  county  of  Orange  is  liable  to  the  county  of 
Lm  Angeles  only  for  the  indebtedness  found  to  oe  existing  on  March 
11,  1889,  and  is  not  chargeable  with  moneys  expended  by  the  latter 
county  after  that  date,  and  prior  to  the  organization  of  the  new 
county,  though  expended  within  the  territory  of  the  new  county. 

Id. — Construction  of  Constitution — Apportionment  or  Indebted 
NESS — Division  op  Assets — Power  of  Legislature. — Section  3  of  ar 
tide  XI.  of  the  constitution,  which  provi(]<'S  tliat  *'every  CDunty  which 
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shall  be  enlarged  or  created  from  territory  taken  from  any  other  coun- 
ty or  counties  shall  be  liable  for  a  just  proportion  of  the  existing 
debts  and  liabilities  of  the  county  or  counties  from  which  such  ter- 
ritory shall  be  taken,"  relates  only  to  the  indebtedness  of  the  county, 
and  does  not  require  any  division  of  the  assets  or  property  of  the  old 
county,  but  the  disposition  of  these  matters  is  left  to  the  determination 
of  the  legislature  in  each  particular  case;  and  it  is  competent  for 
the  legislature,  in  dividing  the  property  and  assets  of  the  county,  to  fix 
upon  any  date  which  it  chooses  to  select  as  the  time  for  ascertaining 
the  amount  and  value  of  such  assets  and  property,  as  well  as  for 
determining,  in  connection  therewith,  the  "just  proportion"  of  the 
debts  and  liabilities  to  be  assumed  by  the  new  county. 

Appbal  from  a  judgment  of  the  Superior  Court  of 
Ventura  County, 

The  facts  are  stated  in  the  opinion  of  the  court 

Distriet  Attorney  James  McLachlan,  Waldo  M.  York, 
and  Byron  U.  Marble,  for  Appellant 

Dutriet  Attorney  F.  W.  Sanborn,  and  A.  W.  Huiton, 
for  Respondent 

Habbibon,  J. — ^Tfae  county  of  Orange  was  created 
under  the  provisions  of  an  act  of  the  legislature  ap- 
proved March  11,  1889,  and  its  organization  was  com- 
pleted August  2,  1889.  By  the  provisions  of  section  7 
of  the  act,  commissioners  were  appointed  to  adjust  the 
respective  liabilities  of  the  two  counties,  and  they  made 
their  report,  fixing  the  amount  of  the  liability  of  Orange 
County  to  the  county  of  Los  Angeles  as  of  the  eleventh 
day  of  March,  1889;  and  also  made  a  supplemental  re- 
port, that  in  addition  to  the  indebtedness  found  to  exist 
on  that  date,  "moneys  had  been  advanced  after  March 
11,  1889,  by  Los  Angeles  County  to  Orange  County,  in 
the  sum  of  $11,375.42;  and  that,  as  a  matter  of  equity, 
that  amount  should  be  refunded  by  Orange  County  to 
Los  Angeles  County."  These  advances  consisted  of 
moneys  expended  in  the  construction  of  a  bridge,  and 
of  certain  transfers  to  different  road  district  and  school 
district  funds  within  the  boundaries  of  Orange  County. 
The  county  of  Los  Angeles  presented  its  claim  for    this 
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sum  to  the  board  of  supervisors  of  Orange  County,  and 
its  payment  being  refused,  brought  this  action  for  their 
recovery  as  for  moneys  paid  and  advanced  by  it  in  be- 
half of  Orange  County.  A  demurrer  to  the  complaint 
was  sustained,  and  from  the  judgment  rendered  thereon 
the  plaintiff  has  appealed. 

Coimties  are  merely  local  subdivisions  of  the  state, 
created  by  the  legislature  for  governmental  purposes,  and 
are  denominated  public  corporations  for  the  reason  that 
they  are  but  parts  of  the  machinery  employed  in  carry* 
ing  on  the  political  affairs  of  the  state.  The  legislature, 
except  as  restrained  by  constitutional  limitations,  may 
change  their  boundaries  and  extent,  consolidate  two  or 
more  into  one,  or  divide  and  create  new  counties  out  of 
the  territory  of  one  or  more  previously  existing  ones. 
It  has  been  established  by  an  unvarying  line  of  decisions 
that  upon  the  creation  of  a  new  county  out  of  the  terri- 
tory of  another,  the  legislature,  in  the  absence  of  consti- 
tutional restrictions,  may  make  such  provision  with 
reference  to  the  public  property  and  debts,  or  their  di- 
vision, as  to  it  may  seem  just;  and  that  in  the  absence 
of  any  provision  in  reference  thereto,  the  old  county 
will  be  entitled  to  retain  all  public  property  and  assets, 
except  such  public  buildings  and  structures  as  lie  within 
the  territory  of  the  new,  and  will  also  be  liable  for  all 
its  prior  obligations.  (Hampshire  v.  Franklin,  16  Mass. 
86;  Laramie  Co.  v.  Albany  Co.,  92  U.  S.  307;  Depere  v. 
Bettevue,  81  Wis.  120;  11  Am.  Rep.  602 ;  Hughes  v.  Ewing, 
98  CaL  414;  Dillon  on  Municipal  Corporations,  sees.  188, 
189.) 

Section  8  of  article  XI.  of  the  constitution  of  this  state 
provides  that  "every  county  which  shall  be  enlarged  or 
created  from  territory  taken  from  any  other  coimty  or 
counties  shall  be  liable  for  a  just  proportion  of  the  ex- 
isting debts  and  liabilities  of  the  county  or  counties  from 
which  such  territory  shall  be  taken."  The  mode  of  de- 
termining the  "just  proportion"  of  the  debts  and  liabili- 
ties for  which  the  new  county  shall  be  liable  is  not 
prescribed  in  the  constitution,  but  is  left  to  the    deter^ 
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mination  of  the  legislature  in  each  particular  case;  and 
by  section  7  of  the  act  under  consideration  the  legisla- 
ture provided  that  commissioners  should  be  appointed 
from  each  of  the  two  counties,  who  should  determine 
the  indebtedness  of  Los  Angeles  Coimty  existing  at  the 
time  the  act  took  effect  in  the  following  manner:  ''They 
shall  ascertain  the  total  amount  of  indebtedness  of  Loa 
Angeles  County  existing  at  the  time  this  act  takes  effect, 
and  also  the  total  value  of  all  assets  of  said  county, 
indnding  real  estate,  buildings  and  bridges  erected  or 
in  progress  of  erection,  money  and  solvent  credits  of 
whatever  nature,  and  any  other  property  belonging  to 
the  said  county  of  Los  Angeles.  They  shall  also  ascer* 
tain  the  assessed  value  of  all  property  in  Los  Angeles 
County  under  the  assessment  made  in  1888,  and  also  the 
assessed  value  of  the  property  under  the  same  assess- 
ment assessed  in  the  territory  hereby  set  apart  to  form 
Orange  County.  They  shall  then  find  the  balance  of  the 
total  assets  and  indebtedness  of  Los  Angeles  County,  and 
if  there  is  a  balance  of  indebtedness  against  said  county, 
the  same  shall  be  divided  between  the  two  counties  ac- 
cording to  the  following  proportion:  as  the  total  assessed 
value  of  the  property  of  Los  Angeles  County  at  the  time 
of  the  taking  effect  of  this  act  is  to  the  total  assessed 
value  of  the  property  in  Orange  County,  so  is  the  bal- 
ance of  said  indebtedness,  so  as  aforesaid  ascertained,  to 
the  amount  of  said  indebtedness  to  be  assumed  and  paid 
by  Orange  County  to  Los  Angeles  County.  Said  com- 
missioners shall  then  certify  forthwith  to  the  respective 
boards  of  supervisors  of  said  counties  of  Orange  and  IjO? 
Angeles  such  amounts  of  the  said  indebtedness  due  from 
Orange  County,  together  with  the  ascertained  value  of 
all  bridges  and  other  property  estimated  and  reckoned 
among  the  assets  of  Los  Angeles  County,  as  aforesaid, 
erected  or  purchased  by  county  funds,  and  situated  id 
Orange  County,  which  property  shall  be  charged  to  the 
new  county,  and  the  amount  thereof  shall  be  an  indebted- 
ness to  Los  Angeles  County,  and  shall  thereupon  become 
the  property  of  said  Oran.i^c  County.      In  case  said  com- 
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miasioners  shall  find  a  balance  of  assets  of  Los  Angeles 
County  over  and  above  its  liabilities,  they  shall  belong 
to  Orange  County  by  the  proportion  aforesaid,  and  shall 
certify  the  same  to  the  said  boards  of  supervisors,  to- 
gether with  the  value  of  the  bridges  and  other  property 
as  aforesaid;  and  if  the  amount  of  said  balance  of  assets 
belonging  to  Orange  Comity  is  less  than  the  value  of  said 
property,  then  the  difference  between  the  two  amounts 
shall  be  assumed  and  paid  by  Orange  County  to  Los 
Angeles  County;  but  if  said  amount  is  greater  than  the 
value  of  said  property,  then  said  Los  Angeles  County 
shall  pay  the  difference  between  the  two  amounts  to  said 
Orange  County," 

As  the  provision  of  the  constitution  relates  only  to 
the  indebtedness  of  the  county,  and  does  not  require 
any  division  of  the  assets  or  property  of  the  old  county, 
the  disposition  of  these  matters  remains  within  the 
scope  of  legislative  provision;  and  in  the  absence  of  any 
such  provision,  the  effect  of  creating  a  new  county  would 
be  to  give  to  the  old  county  all  the  public  property,  ex- 
cept such  as  was  situated  in  the  territory  embraced 
within  the  boundaries  of  the  new  county.  As  the  legis- 
lature could  divide  the  public  property  and  assets  of  the 
county  in  such  mode  as  it  might  choose,  it  was  compe- 
tent for  it  to  fix  upon  any  date  which  it  might  select  as 
the  time  for  ascertaining  their  amount  and  value,  as 
well  as  for  determining,  m  connection  therewith,  the 
"just  proportion"  of  the  debts  and  liabilities  to  be  as- 
sumed by  the  new  county.  In  the  present  instance,  the 
legislature  fixed  the  time  when  the  act  took  effect  as  the 
proper  period  for  ascertaining  the  amount  of  these  assets 
and  liabilities,  and  it  cannot  be  held  that  the  constitu- 
tional provision  was  violated  in  selecting  that  as  the 
point  of  time  at  which  lo  properly  determine  what  would 
be  a  "just  proportion"  of  the  debts  and  liabilities  to  be 
assumed  by  the  new  county.  It  is  not  claimed  that  any 
of  the  indebtedness  of  the  county  accrued  after  that  date, 
or  that  the  amount  of  its  debts  or  liabilities  was  greater 
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at  the  organization  of  the  new  county  than  it  waa  at  the 
passage  of  the  act. 

The  items  for  which  the  present  action  is  brought 
were  expenditures  made  between  the  date  of  the  passage 
of  the  act  and  the  organization  of  the  new  county,  but 
during  all  that  time  the  territory  within  which  these 
expenditures  were  made  was  a  portion  of  Los  Angeles 
County,  and  we  must  assume  that  the  expenditures  were 
made  in  the  wise  exercise  of  its  control  over  that  terri- 
tory. It  does  not  appear  at  what  date  after  March  11, 
1889,  the  moneys  were  expended;  and  it  must  be  borne 
in  mind  that  until  after  the  election  upon  the  question 
of  a  division  of  the  county,  it  could  not  be  known  that 
any  new  county  would  be  authorized.  Until  that  time 
it  was  the  duty  of  Los  Angeles  County  to  expend  such 
moneys  within  the  territory  that  afterwards  became 
Orange  County  as  might  be  needed.  Until  after  the 
election  upon  the  question  of  a  division  had  been  had, 
the  moneys  which  were  expended  were  for  the  benefit 
of  Los  Angeles  County,  and  cannot  be  said  to  have  been 
paid  or  advanced  to  or  for  the  benefit  of  the  county  of 
Orange.  The  legislature  may  have  considered  that  it 
would  be  necessary  for  the  county  of  Los  Angeles  to  ex- 
pend money  for  municipal  purposes  within  this  terri- 
tory; and  as  it  was  within  its  discretion  to  determine 
that  it  should  bear  the  burden  of  any  of  the  expendi- 
tures which  it  might  thus  make,  the  fact  that  it  has 
made  no  provision  for  its  reimbursement  is  indicative 
that  it  was  not  its  intention  that  it  should  be  reimbursed 
therefor. 

It  would  violate  all  rules  of  construction  to  hold  that 
when  the  legislature  fixed  the  time  when  the  act  took 
effect  as  the  point  of  time  for  ascertaining  the  amount 
of  indebtedness,  it  intended  those  words  to  apply  to  the 
date  when  the  county  of  Orange  was  organized.  The 
commissioners  are  directed,  in  express  language,  to  de- 
termine the  indebtedness  of  said  county  "existing  at 
the  time  this  act  takes  effect,"  and  the  statute  itself  de- 
clares that  the  act  *'shall  take  effect  and  be  in  force  from 
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and  after  the  date  of  its  passage  and  approval/'  There 
IB  nothing  in  the  act  itself,  or  in  the  subjects  to  which 
it  relates,  which  requires,  or  would  permit,  any  different 
construction  to  be  given  to  those  words  from  that  which 
they  express. 
The  judgment  is  affirmed. 

Patbbsov,  J.,  and  Gabouttb,  J.,  concurred* 
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THOMAS  F.  JOYCE,  Appellant,  v.  A.  C.  SHAFER. 

IT  AL.,  Respondents. 

YiNDOB  AND  P0BOHA8XB — ACTION  TO  RECOVEB  PUBCHASE-lfONET  PaTD 

— Default  of  Pubohassb — Conveyance  bt  Vendob  to  Thibd  Par- 
ty.— A  parchaser  under  an  executory  contract  for  the  sale  and  pur- 
chase of  land  is  not  entitled,  after  his  default  in  the  payment  of  in- 
Btallments  of  the  purchase  price  due,  to  recover  back  the  money 
paid  thereon,  merely  because  his  vendors  have  conveyed  the  land  to 
a  tuird  party. 

Id. — Offbb  of  Pubosaskb  to  Pebfobm — Inability  of  Vendob  to  Qivb 
TiTUB.— It  is  incumbent  upon  the  purchaser  to  offer  to  perform  on 
his  part,  or  to  show  that  at  the  time  performance  was  due  on  the 
part  of  the  vendors  they  could  not  furnish  a  good  title  to  the  land. 

Id. — ^Bbbaoh  of  CJontbaot — Rescission  by  Pubchaseb. — ^The  convey- 
ance of  tlM  land  contracted  for  by  the  vendors  to  a  third  party  before 
the  time  for  performance  of  the  contract  of  sale  Is  not  a  breach  of 
that  oontrmet,  and  does  not  entitle  the  purchaser  to  treat  the  contract 
as  abandoned  or  rescinded  before  he  time  for  performance  arrives. 
One  may  contract  to  sell  land  which  he  does  not  own,  and  yet  be 
able,  when  the  time  of  performance  arrives,  to  make  a  good  title. 

Id.— Action  fob  Monet  Paid-— Effect  of  Assignment  of  Gontbaot 
of  Sale. — ^An  action  to  recover  back  purchase-money  paid  under  an 
azecutory  contract  for  the  sale  of  land  is  based  upon  the  theory  that 
the  contract  htts  ceased  to  exist,  and  that  the  money  paid  may  be 
recovered  for  the  use  of  the  person  who  paid  it,  and  does  not  arise 
under  the  contract  of  sale;  and  it  seems  that  an  assignment  by  the 
purchaser  of  the  contract  of  sale  does  not  carry  with  it  the  right 
to  maintain  an  action  to  recover  back  money  paid  thereon  by  the 
assignor  on  Um  giroond  of  an  abandonment  or  rescission  of  the  con* 
traet 

Appxal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 

The  facAs  aire  stated  in  the  opinion. 
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W.  I.  Foley,  for  Appellant 

The  conveyance  by  the  vendors  operated  as  a  rescission 
of  the  contract,  and  entitles  the  plaintiff  to  recover  the 
installments  paid,  without  a  tender  of  the  balance  due. 
(Civ.  Code,  sec.  1691,  subd.  2;  Drew  v.  Pedlar,  87  Cal. 
443;  22  Am.  St.  Rep.  257;  Dennis  v.  Strassburger,  89  Cal. 
588;  White  v.  Buell,  90  Cal.  178;  Merrill  v.  Merrill,  95 
Cal.  334;  Phelps  v.  Brown,  95  Cal.  572;  Bradford  v.  Park- 
hurst,  96  Cal.  102;  Boston  v.  Montgomery,  90  CaL  316.) 

M.  W.  Conkling,  for  Respondents. 

The  vendee  cannot  complain  of  the  condition  of  the 
title,  as  he  never,  by  a  tender  of  performance  on  his  pari, 
placed  himself  in  condition  to  demand  fuUfilment  of 
the  contract.  (Warvelle  on  Vendors,  843.)  The  cove- 
nant as  to  the  payment  of  the  first  installment,  sf  to 
which  there  was  a  default,  was  not  a  mutual  and  de- 
pendent covenant,  but  was  independent,  and  the  vendors 
were  bound  to  do  nothing,  and  were  not  in  default, 
though  the  vendee  was.  (Hill  v.  Grigsby,  35  Cal.  656; 
Rowke  V.  McLaughlin,  38  Cal.  200;  Civ.  Code,  sec.  1439.) 
The  vendee  being  in  default,  he  is  entitled  to  no  equi- 
table relief.  (Bennett  v.  Hyde,  92  Cal.  134.)  The  second 
sale  by  the  vendors  did  not  put  it  out  of  their  power  to 
perform  the  contract,  as  the  sale  merely  operated  as  an 
assignment  by  the  vendors  of  their  interest  in  the  prop- 
erty, and  they  might  have  compelled  their  vendee  to  per- 
form the  contract  with  the  original  purchaser.  (Hilton 
v.  Young,  73  Cal.  196.) 

Tbmplb,  C. — This  appeal  is  from  a  judgment  upon 
demurrer  to  the  complaint.  It  is  an  action  to  recover 
the  first  installment  paid  upon  an  executory  contract  for 
the  sale  of  land.  The  demurrer  is  general,  that  the  com- 
plaint does  not  state  a  cause  of  action. 

From  the  complaint  it  appears  that  on  the  26th  of 
July,  1887,  Miss  S.  A.  Popplewell  entered  into  an  agree- 
ment with  defendants  in  writing,  whereby  she  agreed  to 
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pay  them  $1,250  in  three  instaUments,— one  at  the  exe- 
cution of  the  agreement,  one  in  one  year,  and  the  third 
two  years  from  date, — in  consideration  of  which  they 
sold  and  agreed  to  convey  to  her  certain  lands.  The  con- 
tract contained  the  usual  covenants,  making  time  of  the 
essence  of  the  contract,  and  providing  for  a  forfeiture  of 
installments  paid,  as  liquidated  damages,  in  case  of  failure 
to  make  any  of  the  payments  as  stipulated.  The  first  in- 
stallment was  paid,  but  no  more. 

December  18,  1889,  about  five  months  after  the  last  pay- 
ment fell  due,  defendants,  without  having  tendered  a  deed 
to  Miss  Popplewell,  or  demanded  payment  from  her,  with- 
out her  consent  conveyed  the  land  for  a  valuable  considera- 
tion to  one  J.  H,  Bryant. 

July  23,  1891,  Miss  Popplewell  duly  assigned  said  con- 
tract, and  all  rights,  legal  and  equitable,  under  said  agree- 
ment, to  plaintiff. 

Neither  plaintiff  nor  his  assignor  have  ever  tendered 
to  defendants  the  amount  due  on  their  contract,  or  of- 
fered to  perform  their  agreement,  but  it  is  contended 
that  the  defendants,  by  conveying  the  land  which  was 
the  subject  of  the  contract,  have  put  it  out  of  their  power 
to  comply  with  their  agreement,  and  that  therefore  an 
offer  of  performance  on  the  part  of  the  purchaser  would 
be  unavailing,  and  plaintiff  is  therefore  at  liberty  to 
consider  the  contract  as  abandoned,  and  sue  to  recover 
the  money  paid.  Therefore,  having  made  due  demand, 
he  brings  this  action. 

Plaintiff  bases  his  claim  upon  the  rule  laid  down  in 
Cleary  v.  Folger,  84  Cal.  316;  18  Am.  St  Rep.  187;  Drew 
V.  Pedlar,  87  Cal.  443;  22  Am.  St.  Rep.  257;  and  PJ^lpa 
V.  Brown,  95  Cal.  572.  So  far  as  applicable  to  the  facts 
of  this  case,  the  rule  laid  down  in  those  authorities  is, 
simply,  that  when  the  parties  to  a  contract  have  aban* 
doned  it,  or  it  has  been  rescinded  by  mutual  consent, 
either  party  may  recover  money  paid  under  it.  But  it 
was  not  intended  in  those  cases  to  hold  that  a  purchaser 
may,  upon  his  own  default,  recover  money  paid  by  him, 
XOVII  Gal.— 22 
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when  the  vendor  has  not  refused  to  complete  the  sale, 
und  the  vendee  still  declines  to  do  so. 

The  conveyance  by  the  vendors  was  not  a  bieaoh  of 
the  contract.  One  may  sell  land  which  he  does  not  own, 
and  yet  be  able,  when  the  time  of  performance  arrives, 
to  furnish  a  good  title.  In  the  mean  time  the  purchaser 
would  not  be  at  liberty  to  disaftirm  the  contract  on  the 
ground  that  then  the  vendor  was  unable  to  make  a  good 
title.  It  would  be  incumbent  upon  him  to  offer  to  per- 
form, or  to  show  that  at  the  time  of  performance  the 
vendor  could  not  furnish  the  title. 

It  may  be  added  that  it  is  at  least  doubtful  whether 
the  assignment  of  the  contract  of  sale  would  carry  with 
it  the  right  to  maintain  this  suit,  even  if  it  were  con- 
ceded that  plaintiff's  assignor  could  have  maintained 
a  suit  for  money  she  had  paid.  The  action  is  based 
upon  the  theory  that  by  abandonment  or  rescission  the 
contract  of  sale  became  non-existent,  and  therefore  moneys 
which  have  been  paid  before  its  cancellation  may  be  re- 
covered as  money  paid  for  the  use  of  the  person  who  paid  it 
This  action  is  not»  therefore,  an  action  arising  under  the 
contract  of  sale. 

The  judgment  and  order  should  be  afltoned. 

BsLCHBB,  C,  and  Vanclisf,  C,  ooneuned. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

PATBBflOV,  3.,  HaSBISOK,  J.,  GaB0UTT%  J. 
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[No.  16179.  Department  One. — Februair  17,  18d8.] 

In  thb  Matter  of  the  Estate  of  CLARA  CECILIA 
BEDELL,  Deceased. 

OBTATB8  OF  DSOCASKD  PERSONS — ATTOmmSXirt  OF  AdMINISTBATOB^ 

Noioim  OF  Pabxnts — Pubuo  Adionistbatoii. — ^The  nominee  of 
the  father  and  mother  of  a  deceased  person  is  entitled  to  letters  of 
administration  npon  the  estate,  in  preference  to  the  public  adminis- 
trator. 

Id. — Ck>if8TBnoTioN  of  Oodb — NoinNEC  of  Psbsoit  Bivtitld>— Pn* 
FBBBD)  Right. — ^Under  section  1879  of  the  Code  of  GItII  Procedure, 
the  nominee  of  any  person  entitled  to  administration  npon  an  estate 
bj  yirtne  of  section  1365  of  that  code  has  a  preferred  rii^ht  to  the 
administration  over  a  person  belonging  to  any  subsequent  class  men- 
tioned in  the  latter  section.  Section  l&f9  is  general,  and  applies  to 
each  of  the  classes  of  persons  named  in  section  1365. 

Id. — Special  Right  of  Subvivinq  Husband  ob  Wife  to  Noionat*— 
Qualification  of  Pebson  NoinNATiNo. — ^The  provision  in  section 
1865  of  the  Code  of  Civil  Procedure,  giving  to  the  surviving  husband 
or  wife  the  right  to  nominate  some  competent  person,  does  not  re- 
strict the  right  of  requesting  an  appointment  to  them,  to  the  exclu- 
sion of  the  general  right  of  nomination  conferred  by  section  1379, 
but  constitutes  a  special  provision  for  the  appointment  of  the  nominee 
by  the  surviving  husband  or  wife,  irrespective  of  whether  they  are 
themselves  entitled  to  administration,  while  in  other  cases  only  the 
nominee  of  one  who  is  himself  competent  to  serve  can  be  considered. 

Id. — Bfpect  of  Wbitten  Nomination — Waiveb  of  Right  of  Adion- 
istbation — Second  Nomination — ^Rioht  of  Fibst  Nominee. — ^A 
written  request,  by  one  entitled  to  letters  of  administration  upon  an 
estate,  for  the  appointment  of  a  nominee  is  a  waiver  and  relinquish- 
ment of  his  right  to  administration  in  favor  of  the  nominee;  and  a 
subsequent  request  of  the  nominor  for  the  appointment  of  another 
person  does  not  render  ineffective  the  first  request,  and  an  application 
thereon  for  letters  of  administration. 

AppsaIi  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  denying  the  petition 
of  the  public  administrator  for  letters  of  administra- 
tion upon  an  estate,  and  granting  the  petition  of  E.  W. 
Guniher  for  said  letters. 

The  facts  are  stated  in  the  opinion  of  the  court. 

/.  D.  Sullivan,  and  James  0.  Maguire,  for  Appellant 

William  F.  Herrin,  and  Arthur  Rodgera,  for  Respond- 
ent 

Habrison,  J. — ^The  question  presented  on  this  appeal 
iSy  whether  the  public  administrator^  or  the  nominee  of 
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the  father  and  mother  of  the  deceased,  is  entitled  to  letters 
of  administration  upon  her  estate. 

The  deceased  left  a  will,  which  was  admitted  to  pro- 
bate; but  the  person  named  therein  as  executor  having 
renounced  his  right  to  serve,  the  father  and  mother  of 
the  deceased  severally  requested  that  the  court  appoint 
E.  W.  Guniher  as  administrator  with  the  will  annexed, 
and  a  petition  for  such  appointment  was  thereupon  filed 
by  him.  The  public  administrator  also  filed  a  petition 
that  administration  on  the  estate  be  granted  to  him. 
Both  petitions  were  heard  by  the  court  at  the  same  time, 
and  at  the  conclusion  of  the  hearing  the  court  made  its 
order  appointing  Gunther,  and  denying  the  application  of 
Ihe  public  administrator,  from  which  order  the  public  ad- 
ministrator has  appealed. 

The  appellant  claims  that  he  is  entitled  to  the  admin- 
istration by  virtue  of  the  provisions  of  section  1365  of 
the  Code  of  CSvil  Procedure,  while  the  respondent  claims 
that  under  the  provisions  of  section  1379  of  the  Code 
of  Civil  Procedure  the  court  was  authorized  to  appoint 
him  in  preference  to  the  appellant. 

Section  1365  of  the  Code  of  Civil  Procedure  is  as  fol- 
lows: ''Administration  of  the  estate  of  a  person  dying 
intestate  must  be  granted  to  some  one  or  more  of  the 
persons  hereinafter  mentioned,  the  relatives  of  the  de- 
ceased being  entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  estate,  or  some  por- 
tion thereof;  and  they  are  respectively  entitled  thereto 
in  the  following  order:  1.  The  surviving  husband  or  wife, 
or  some  competent  person  whom  he  or  she  may  request  to 
have  appointed;  2.  The  children;  8.  The  father  or  moth- 
er; ....  8.  The  public  administrator;  ....  10.  Any 
person  legally  competent." 

It  is  alleged  on  behalf  of  the  appellant  that  the 
several  classes  named  therein  have  the  respective  right 
to  be  appointed  in  the  order  in  which  they  are  named 
in  the  section,  and  that,  with  the  exception  of  the  nom- 
inee of  the  husband  or  wife,  the  persons  named  in  the 
section  must  be  preferred  in  their  respective  rank  to  the 
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nominee  of  any  other  prior  dass;  in  other  words,  that 
in  the  present  case  the  court  could  consider  only  the 
nominee  of  a  husband  of  the  deceased,  and  that  the 
public  administrator  has  a  preferred  right  to  the  admin- 
istration over  that  of  the  nominee  of  the  father.  This 
construction  would,  however,  deprive  the  provisions  of 
section  1379  of  the  Code  of  Civil  Procedure  of  the  effect 
to  which  its  language  is  entitled.  That  section  provides 
that  "administration  may  be  granted  to  one  or  more 
oompetent  persons,  although  not  otherwise  entitled  to 
the  same,  at  the  written  request  of  the  person  entitled, 
filed  in  the  court.''  If  the  relative  right  of  appointment 
is  to  be  determined  by  the  order  in  which  the  parties 
entitled  are  enumerated  in  section  1865,  and  the  nomi- 
nee of  any  of  the  classes  therein  named,  other  than  that 
of  the  husband  or  wife,  is  not  to  be  regarded  by  the 
court,  this  provision  of  section  1879  would  lose  all  effect. 
The  fact  that  the  person  entitled  is  permitted  to  make  a 
request  that  administration  be  granted  to  a  person  "not 
otherwise  entitled"  must  receive  some  consideration  in 
the  construction  of  the  statute,  for  it  is  not  to  be  sup- 
posed that  the  legislature  has  given  such  permission 
merely  to  have  the  request  denied.  The  evident  pur- 
pose of  the  provision  is  to  give  to  the  one  entitled  to 
administration  the  power  to  select  some  competent  per- 
son to  discharge  the  duties  of  the  office;  but  to  hold  that 
his  request  is  not  to  be  considered  when  resisted  by  one 
who  belongs  to  a  class  subsequent  in  rank  to  his  own, 
would  be  to  confine  his  selection  to  some  person  falling 
within  the  class  immediately  after  his  own. 

The  provision  in  section  1365  of  the  Code  of  Civil 
Procedure,  giving  to  the  surviving  husband  or  wife  the 
right  to  nominate  some  competent  person,  does  not  re- 
strict the  right  of  requesting  an  appointment  to  them, 
but  makes  a  special  provision  for  the  appointment  of 
their  nominee,  irrespective  of  whether  they  are  them- 
selves entitled  to  administration.  (Estate  of  Stevenson, 
72  Cal.  164.)  But  the  provisions  of  section  1379  are 
general,  and  apply  with  equal  effect  to  each  of  the  classes 
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named  in  section  1365,  the  difference  between  the  two 
sections  being,  that  by  section  1366  a  non-resident  hus- 
band or  wife,  though  himself  incompetent  to  serve,  may 
confer  upon  any  other  oompetent  person  the  right  to  be 
appointed  in  preference  to  any  one  of  the  subsequent 
classes,  while  by  section  1879  only  the  nominee  of  one 
who  is  himself  competent  to  serve  can  be  considered  by 
the  court  (Estate  of  Beech,  68  Cal.  458;  Estate  of  Hyde, 
64  Cal.  228.)  The  provisions  in  this  section,  being  gen- 
eral in  its  terms,  and  having  no  qualifications  except  the 
conditions  named  therein,  must  be  construed  as  giving 
to  the  court  the  discretionary  power  to  grant  adminis- 
tration to  any  competent  person  who  otherwise  would 
not  be  entitled  thereto,  at  the  written  request  of  a  per- 
son who  would  be  so  entitled.  The  only  conditions  ne- 
cessary for  invoking  the  discretion  of  the  court  are,  that 
there  be  a  written  request  from  someone  who,  if  apply- 
ing, would  himself  be  entitled  to  receive  letters  of  ad- 
ministration, and  that  the  person  for  whom  the  request 
is  made  be  a  competent  person.  In  the  present  case  the 
father  was  entitled  to  administration,  and  the  respond- 
ent, being  a  competent  person,  gave  to  the  court  the 
right  to  exercise  its  discretion  in  making  the  appoint- 
ment 

This  construction  finds  confirmation  in  the  provision 
of  section  1383  of  the  Code  of  Civil  Procedure,  that  de- 
clares that  ''when  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in- 
testate, any  one  of  them  who  is  competent,  or  any  com- 
petent person  at  the  written  request  of  any  one  of  them, 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
to  the  administration,  by  presenting  to  the  court  a  peti- 
tion praying  the  revocation,  and  that  letters  of  admin- 
istration may  be  issued  to  him."  K  the  court  could 
immediately,  upon  having  appointed  the  public  adminis- 
trator, revoke  his  letters  at  the  request  of  a  nominee  of 
the  father,  it  is  reasonahiA  to  suppose  that  the  legislature 
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intetxded  by  section  1379  to  give  to  it  the  same  discretion 
in  the  original  appointment  of  the  administrator. 

The  request  of  the  father  for  the  appointment  of  the 
mspondenty  and  the  application  thereon  for  administrar 
tion,  was  not  rendered  inefifective  by  the  subsequent 
request  of  the  father  for  the  appointment  of  the  public 
administrator.  Having  once  waived  and  relinquished 
his  right  to  administration  in  favor  of  the  respondent, 
the  court  was  not  required  to  pay  any  regard  to  his  subse- 
quent request  for  the  appointment  of  the  public  adminis- 
trator.   (Estate  of  Kirtlan,  16  CaL  162.) 

The  order  is  affirmed. 

Patsbsok,  J.,  and  Gabouttb,  J.,  concurred. 
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MARGARET  T.  STERLING,  Respondent,  v.  JAMES 
SMITH,  Appellant. 

PUADnre — ^Avoidanoi  or  New  Mattes  in  Answkb — Btidbnob— 
Fraud  not  Pleaded. — Under  section  4(52  of  the  Code  of  Oivil  Proced- 
ure, which  proTides  that  "the  statement  of  new  matter  in  the  answer. 
In  ayoidance  or  constitnting  a  defense  oi  oonnterclaim,  must  on  the 
trial  be  deemed  controverted  by  the  opposite  party,"  a  plaintiff  is 
entitled  to  introduce  on  the  trial  any  evidence  which  eounterraila 
or  overcomes  snch  new  matter,  and  may  introduce  evidence  of  fraud, 
though  no  fraud  is  pleaded  in  the  complaint 

Pbinoipal  and  Agent — Investment  of  Principax.*»  Monet — Undw- 

CLOBED     INTEBBST     OF     AQENT — GONSTBUCTIVE     FbAUD — RjOHTS     OF 

Pbincxfal. — ^Where  an  agent  invests  money  belonging  to  his  princapal 
for  the  purchase  of  an  interest  in  a  syndicate,  of  which  the  agent 
is  a  member,  and  in  which  he  holds  an  interest,  and  which  is  indebted 
in  a  large  amount,  and,  to  induce  the  investment,  leads  the  princi- 
pal to  believe  that  he  is  not  a  member  of  the  syndicate,  or  interested 
therein,  and  represents  that  the  principal  will  not  have  any  calls  to 
pay  upon  becoming  a  member  thereof,  the  law  imputes  fraud  on  the 
part  of  the  agent,  and  the  principal  may  avoid  the  transaction  and  re- 
cover from  the  agent  the  amount  so  invested. 
Id. — ^Fbauduient  Intent  or  Agent  Immaterial. — In  an  action  by  the 
principal,  in  such  a  case,  to  recover  the  amount  so  expended  by  the 
agent,  it  is  not  necessary  for  the  principal  to  prove  or  for  the  court 
to  find  expressly  that  the  acts  done  by  the  agent  were  done  with  a 
fraudulent  and  wrongful  intent. 
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Td. — Trustee — Union  of  Personal  ahd  REPRESSNTATiys  Gha&^o- 
TEBS. — Equity  regards  and  treats  the  relation  of  principal  and  agent 
in  the  same  general  manner  and  with  nearly  the  same  strictness  as 
that  of  trustee  and  beneficiary.  The  underlying  thought  is,  that  an 
agent  should  not  unite  his  personal  and  representative  characters  in 
the  same  transaction ;  and  equity  will  not  permit  him  to  be  exx>osed 
to  the  temptation  or  brought  into  a  situation  where  his  own  personal 
interests  conflict  with  those  of  his  principal. 

Id. — Option  of  Principal — Right  to  Avoid  Sale  to  Agent. — In 
dealings  by  an  agent  without  the  intervention  of  his  principal,  if  the 
agent,  for  the  purpose  of  selling  property  of  the  principal,  purchases 
it  himself,  or  for  the  purpose  of  buying  property  for  the  principal, 
buys  it  from  himself,  either  directly  or  indirectly,  the  sale  or  pur- 
chase is  voidable;  it  will  always  be  set  aside  at  the  option  of  the 
principal ;  the  amount  of  consideration,  the  absence  of  undue  advant- 
age, and  other  similar  features  being  wholly  immaterial.  Nothing  will 
defeat  the  principars  right  of  remedy,  except  his  own  confirmation 
after  full  knowledge  of  all  the   facts. 

Id. — Ratification — Findinqs. — ^Where  there  is  no  evidence  tending  to 
prove  any  ratification  of  the  sale  by  the  principal  after  full  knowledge 
of  the  facts,  the  judgment  avoiding  the  sale  will  not  be  reversed  for 
want  of  a  finding  upon  the  question  of  ratification. 

Appeal  from  a  judgment  of  the  Superior  Court  ef  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oould  &  Stanford,  for  Appellant. 

A,  R,  Metcalfe,  Metcalfe  &  McLachlan,  Anderson  A 
Anderson,  and  Anderson,  Metcalfe  &  Anderson,  for  Re-' 

spondent. 

McFarland,  J.  —  In  her  complaint,  the  plaintiflp 
averred  that  during  a  certain  period,  defendant  was  her 
confidential  agent  in  purchasing  and  selling  real  estate 
and  in  transacting  other  business  for  her;  that  as  such 
agent  and  for  such  business  he  received  from  her,  dur- 
ing said  period,  the  sum  of  $11,920,  or  thereabouts;  that 
during  said  period  he  paid  out  and  expended  for  her 
the  sum  of  $6,225,  or  thereabouts,  leaving  a  balance  of 
$5,695,  with  interest,  due  her  from  him;  and  for  this 
last  sum  she  prays  judgment.  The  defendant  answered, 
admitting  the  agency  as  alleged  in  the  complaint,  but 
denied  that  he  had  received  of  plaintiff's  money  more 
than  $9,920.70.    The   court   found   that   defendant   had 
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received  of  plaintiff's  money  only  the  said  amount  of 
$9,920.70.  But  the  defendant  averred  that,  in  addition 
to  the  said  sum  of  $6,225  paid  out  by  him  for  plaintiff, 
as  averred  in  the  complaint,  he  also  paid  out  for  her  the 
further  siun  of  $3,600.  He  averred  that  this  latter  sum 
of  $3,600  had  been  paid  out  by  him  for  her  in  purchas- 
ing certain  interests  in  what  is  called  generally  the 
Kansas  Street  Syndicate,  which  afterwards  became  a 
corporation,  and  was  engaged  in  the  purchase  and  sales 
of  land,  principally  at  Pasadena,  California.  The  facts 
as  to  this  syndicate,  and  the  expenditure  of  money  of 
plaintiff  by  defendant  in  connection  with  the  same,  are 
stated  in  great  detail  in  the  answer.  The  court  found 
against  the  defendant  as  to  the  said  $3,600  alleged  to 
have  been  expended  with  said  syndicate,  and  refused  to 
allow  defendant  for  the  same,  and  entered  judgment  for 
plaintiff  upon  the  basis  of  allowing  defendant,  as  against 
said  simi  of  $9,920.70,  only  the  sum  of  $6,503.75.  De- 
fendant appeals  from  the  judgment,  and  the  only  point 
made  by  him  for  a  reversal  of  the  judgment  is  the  re- 
fusal of  the  court  to  allow  him  for  said  amount  paid  out 
in  said  syndicate.  The  court  found  that,  prior  to  the 
time  when  defendant  made  the  purchase  of  interests 
from  said  syndicate  for  plaintiff,  ''he  had  already  be- 
come a  member  of  said  syndicate,  and  was  one  of  the 
joint  owners  of  the  property  of  said  syndicate,  and  of 
the  interests  so  purchased  by  him  for  her ;  that  he  did 
not  inform  her,  and  she  did  not  know  at  the  time  she 
made  said  purchase,  that  he  was  a  member  of  said  syn- 
dicate, and  a  part  owner  of  the  interests  he  was  about  to 
purchase  for  her,  but  led  her  to  believe  he  was  not  a 
member  of  said  syndicate'^;  and  that  at  the  time  de- 
fendant made  said  purchase  for  plaintiff,  the  syndicate 
was  indebted  in  a  large  amount,  exceeding  fifty-five 
thousand  five  hundred  dollars,  which  defendant  had 
been  instrumental  in  incurring;  and  that  he  did  not 
notify  her  of  said  debt,  but  represented  to  her  that  she 
would  not  have  any  calls  to  pay  if  she  became  a  member 
of  the  syndicate. 
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The  main  contention  of  appellant  is,  that  the  findings 
above  referred  to  are  entirely  outside  of  any  issues  made 
by  the  pleadings,  for  the  reason  that  the  complaint  doeb 
not  contain  any  allegation  of  facts  constituting  fraud  of 
any  character  or  any  allegation  that  appellant  was  a 
member  of  the  syndicate,  or  that  she  did  not  know  of 
his  having  an  interest  therein,  etc.,  which  allegations 
appellant  contends  were  absolutely  essential,  in  order  to 
admit  evidence  upon  the  subject  This  position,  how- 
ever, is  not  tenable.  Our  system  of  pleading  does  not 
include  a  replication,  and,  under  section  462  of  the  Code 
of  Civil  Procedure,  "the  statement  of  any  new  matter  in 
the  answer,  in  avoidance  or  constituting  a  defense  or 
counterclaim,  must  on  the  trial  be  deemed  controverted 
by  the  opposite  party."  The  averments  in  the  answer 
as  to  the  investments  in  the  syndicate  constituted  new 
matter;  and  if  a  replication  were  allowable,  the  plain- 
tiff, by  such  a  pleading,  could  have  set  up  the  facts 
found  by  the  court  as  aforesaid.  But  under  our  system 
of  pleading,  she  is  deemed  to  have  set  up  such  facts. 
No  doubt,  when  a  cause  of  action  rests  upon  fraud,  the 
facts  constituting  the  fraud  must  be  set  up  in  the  com- 
plaint; but  such  was  not  the  case  here,  for  the  necessity 
of  proving  fraud  appeared  only  after  the  answer  of  the 
defendant.  And  a  plaintiff  is  in  that  position  with  re- 
spect to  all  new  matters  set  up  in  the  answer.  (WiUiami 
V.  Dennison,  94  Cal.  540;  Orangert^  BimnesB  Ast^n  v. 
Clark,  84  Cal.  204;  Colton  Land  etc.  Co.  v.  Raynor,  67  Cal. 
588;  Curtis  v.  Sprague,  49  Cal.  301;  Canfield  v.  Tobias 
21  Cal.  349.)  In  Colton  Land  etc,  Co.  v.  Raynor,  57  Cal. 
688,  the  court,  in  speaking  of  said  section  462,  say:  "This 
has  always  been  regarded  as  allowing  a  plaintiff,  in  re- 
ply to  such  new  matter,  to  introduce  on  the  trial  any 
evidence  which  countervails  or  overcomes  it,  as  if  it  were 
inserted  in  a  replication,  and  pleaded  with  all  the  pre- 
cision and  fullness  which  the  strictest  rules  of  law  ever 
required." 

With  respect  to  respondent's  criticism  of  the  findings, 
it  is  sufficient  to  say  that,  in   our   opinion,   they  are  full 
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and  spedfio  enough,  and  that  no  further  findings  were 
necessary. 

As  to  the  merits  of  the  case^  it  was  not  necessary  for 
the  respondent  to  prove  or  for  the  court  to  find  expressly 
that  the  acts  done  by  appellant  were  done  with  a  fraudu- 
lent and  wrongful  intent;  because  the  acta  themselves 
were  of  such  a  character,  considering  the  relationship 
of  the  parties,  that  the  law  imputes  fraud.  In  Pomeroy's 
Equity  Jurisprudence,  sec.  959,  the  rule,  as  between  prin- 
cipal and  agents  is  stated  as  follows:  "Equity  regards 
and  treats  this  relation  in  the  same  general  manner, 
and  with  nearly  the  same  strictness,  as  that  of  trustee  and 
beneficiary.  The  underlying  thought  is,  that  an  agent 
should  not  unite  his  personal  and  his  representative 
characters  in  the  same  transaction;  and  equity  will 
not  permit  him  to  be  exposed  to  the  temptation,  or 
brought  into  a  situation  where  his  own  personal  in- 
terests conflict  with  the  interests  of  his  principal.  In 
dealings  without  the  intervention  of  his  principal,  if  an 
agent  for  the  purpose  of  selling  property  of  the  princi- 
pal, purchases  it  himself,  or  an  agent  for  the  purpose 
of  buying  property  for  the  principal  buys  it  from  him- 
self, either  directly  or  through  the  instrumentality  of  a 
third  person,  the  sale  or  purchase  is  voidable;  it  will 
always  be  set  aside  at  the  option  of  the  principal;  the 
amoimt  of  consideration,  the  absence  of  undue  advan- 
tage, and  other  similar  features  are  wholly  immaterial; 
nothing  will  defeat  the  principal's  right  of  remedy,  ex- 
cept his  own  confirmation  after  full  knowledge  of  all  the 
facta."    (See  also  Burke  v.  Bours,  92  Cal.  108.) 

The  objection  that  the  findings  are  insufiicient  to  sup- 
port the  judgment,  because  they  do  not  contain  an  ex- 
press statement  that  the  respondent  did  not  ratify  the 
investment  in  the  syndicate,  cannot  be  maintained. 
The  findings  clearly  go  upon  the  theory  that  there  was 
no  such  ratification;  and,  moreover,  there  was  no  evi- 
dence tending  to  show  any  ratification  after  respondent 
had  learned  all  the  facts  about  the  transaction.  Appel- 
lant was  not  entitled,   upon   Ihp   evidence,  to  a  finding 
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that  there  had  been  such  ratification.  Neither  do  we 
think  that  the  stipulation  of  counsel  referred  to  in  find- 
ing 14  can  be  held  as  estopping  the  respondent  from 
attacking  the  validity  of  the  investment  in  the  syndi- 
cate; and  the  trial  was  not  conducted  upon  any  such 
theory.  There  are  no  other  points  which  we  deem  it  neces- 
sary to  notice  in  detaiL 
Judgment  afiirmed. 

Da  Havbn,  J.y  and  Patsrsok,  J.,  ooncuned* 

Hearing  in  Bank  denied. 


[No.  ISlOd.    Department  Two. — ^Tebniary  17,  1888.] 

OEOROE  H.  SMITH,  Pbtitionbr,  v.  THE  SUPERIOR 
COURT   OP   LOS   ANGELES   COUNTY,   Rjbspond- 

AOnON  AT  Ii4W — GOICFLAINT  BT  tJlTSECnilED  CrEDITOBS  OF  INSOLTSNT 
OOBTOBATIOir — ^yon>    APPOINTUENT    of    RbCEIVSB — CKBnORABI. — ^An 

action  against  a  railroad  company  upon  aoBecured  promissory  notes 
of  the  company  is  essentially  an  action  at  law,  and  is  not  cfaanged 
Into  a  suit  In  eqnity,  in  which  a  receiver  may  be  appointed,  merely 
because  the  complaint  contains  allegations  to  the  effect  that  the  com- 
pany Is  insolvent  and  thai  other  creditors  are  threatening  to  sue  it, 
and  that  it  has  no  property  out  of  which  the  plaintiff  will  be  able  to 
satisfy  any  judgment  it  ma>  obtain,  and  that  the  action  is  brought 
In  behalf  of  the  plaintiff  and  all  other  creditors  of  the  compaoy  who 
are  willing  to  come  in  as  plaintiffs.  The  appointment  of  a  receiver 
In  such  a  case  is  unauthorized  and  void,  and  will  be  annulled  on  cer- 
tiorari, if  the  proceedings  a      oommenced  in  due  time. 

Id. — CJoNSENT  TO  Appointment  or  Receiveb. — The  consent  of  the  rail- 
road company  to  the  appointment  of  the  receiver  does  not  affect  the 
right  of  a  creditor  aggneved  thereby  to  have  the  order  appointing 
such  receiver  annulled  on  certiorari. 

Id. — Deiat  Uf  Appltinq  fob  Gebtiobabi — Lhotation  of  Time. — De- 
lay in  bringing  a  writ  of  certiorari  to  annul  a  judgment  or  order  for  a 
period  exceeding  one  year  is  sufficient  to  defeat  the  application,  un- 
less drcnmstanoes  are  shown  which  tend  to  excuse  the  delay. 

Hbarikg  in  the  Supreme  Court  upon  a  writ  of  cer 
tiorari  to  annul  an  order  of  the  Superior  Court  of  Lo> 
Angeles  County  appointing  a  receiver. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  L.  Winder,  for  Petitioner. 

Wilson  &  Lamme,  and  Anderson  A  Anderson,  for  Re- 
spondent 

Db  Haven,  J. —  It  appears  from  the  return  to  the 
writ  of  certiorari  issued  herein  that  the  superior  court 
of  Los  Angeles,  on  September  30,  1889,  made  an  order 
appointing  one  Silver  receiver  for  the  Los  Angeles  and 
Pacific  Railway  Company.  The  order  was  made  in  an 
action  then  pending  in  that  court,  wherein  the  Califor- 
nia Bank,  a  corporation,  was  plaintiff,  and  the  Los  An- 
geles and  Pacific  Railway  Company  and  others  were 
defendants.  The  petitioner  here  claims  that  the  order 
appointing  the  receiver  was  in  excess  of  the  jurisdiction 
of  the  superior  court,  and  the  object  of  this  proceeding 
is  to  procure  the  judgment  of  this  court  annulling  such 
order. 

It  is  stated  in  the  complaint  in  the  action  in  which 
the  receiver  was  appointed  that  the  plaintiff  therein 
brings  the  action  in  behalf  of  itself  and  all  other  un- 
satisfied creditors  of  the  Los  Angeles  and  Pacific  Rail- 
way Company  who  shall  come  in  and  contribute  to  the 
expenses  of  the  action.  The  complaint  then  proceeds 
to  state  a  cause  of  action  in  favor  of  the  plaintiff  therein, 
and  against  the  defendant  railroad  company,  upon  two 
unsecured  promissory  notes,  and  further  alleges  that  the 
defendant  railroad  corporation  is  indebted  to  various 
persons  in  sums  amounting  in  all  to  two  hundred  and 
twenty-five  thousand  dollars;  that  this  indebtedness  is 
long  past  due,  and  that  the  numerous  holders  thereof 
are  "pressing  for  payment  of  such  indebtedness,  and 
threatening  to  and  will  commence  suits,  attachments, 
and  other  proceedings"  against  said  corporation;  that 
the  road  of  the  defendant  corporation  is  completed,  but 
that  the  rolling  stock  is  not  owned,  but  only  leased,  by 
said  defendant;  that  there  is  a  mortf:jage  upon  record 
which  purports  to  secure  a  lien  of  two  hundred  and  forty 
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thousand  dollars  upon  the  property  of  said  railway  com- 
pany, "and  all  the  rolling  stock  and  motor  power  of  the 
said  company  being  so  leased,  as  aforesaid,  the  said  de- 
fendant corporation  has  no  property  of  any  kind  or  char- 
acter out  of  and  from  which  said  plaintiff's  claim  could 
be  met,  and  a  judgment  at  law  and  execution  would  not 
avail  this  plaintiff,  nor  any  of  the  other  unsecured  cred- 
itors; that  the  said  defendant  railway  company  is  wholly 
insolvent  and  unable  to  pay  its  debts  and  liabilities,  and 
there  is  great  danger  that,  by  reason  of  attachments  and 
other  legal  proceedings,  the  property  of  the  said  com- 
pany will  be  wasted  in  costs  and  expenses."  There  are 
other  averments,  not  necessary  to  be  here  set  out,  which 
tended  to  show  that  the  plaintiff  in  that  action  was  entitled 
to  an  injunction  against  one  Wicks  and  his  wife,  who  were 
made  defendants  in  the  action.  The  prayer  of  the  joom- 
plaint  is  for  an  injunction  against  defendant  Wicks  and 
his  wife,  and  "that  the  court  appoint  a  receiver  to  take 
possession  of  all  the  property,  rights,  effects,  rents,  tolls, 
issues,  and  incomes  of  the  said  defendant  railway  cor- 
poration, ....  and  retain  the  same  under  the  direction 
of  this  honorable  court;  that  the  court  issue  an  order 
restraining  and  enjoining  the  said  defendant  railway 
company  ....  from  claiming  any  interest  in  said  prop- 
erty, or  interfering  in  the  management  thereof,  except 
under  the  orders  of  this  court;  that  the  court  ascertain 
the  amount  of  all  the  indebtedness  of  the  said  railway 
company,  and  to  whom  owing,  and  adjust  and  settle  the 
amounts  due  each,"  and  for  general  relief. 

The  order  for  the  appointment  of  the  receiver  was 
made  with  the  consent  of  the  defendant,  the  Los  Angeles 
and  Pacific  Railway  Company,  and  directed  said  re- 
ceiver "to  continue  the  operation  of  said  roads  in  ac- 
cordance with  the  usual  modes  and  methods  of  operating 
railroads." 

1.  We  are  unable  to  distinguish  the  action  in  which 
the  order  under  review  was  made  from  that  of  the 
French  Bank  case,  53  Cal.  495.  It  was  there  held  thnt 
the  appointment  of  a  receiver  in    such    an    action    was 
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unauthorized  and  void,  and  should  be  annulled  on  cer- 
tiorari. The  only  relief  to  which  the  plaintiff  in  the 
case  of  California  Bank  v.  Los  Angeles  and  Pacific  Rail- 
way Co,  was  entitled  to  was  a  judgment  against  the 
defendant  railroad  company  for  the  amount  alleged  to 
be  due  upon  the  promissory  notes  of  which  the  plaintiff 
therein  was  alleged  to  be  the  owner,  and  in  such  an  action, 
upon  the  facts  before  it,  the  court  was  without  power  to 
appoint  a  receiver.  The  allegations  of  the  complaint,  to 
the  effect  that  the  corporation  was  insolvent,  and  that 
other  creditors  were  threatening  to  sue  the  defendant 
railroad,  and  that  said  defendant  had  no  property  out  of 
which  the  plaintiff  would  be  able  to  satisfy  any  judgment 
it  might  obtain,  and  that  the  action  was  brought  in  be- 
half of  the  plaintiff  and  all  other  creditors  of  the  defend- 
ant railroad  who  were  willing  to  come  in  as  plaintiffs,  did 
not  change  the  essential  character  of  the  action  from  one 
at  law  to  recover  upon  an  imsecured  indebtedness,  to 
one  in  which,  according  to  the  usages  of  courts  of 
equity,  a  receiver  may  be  appointed;  nor  would  the 
consent  of  the  defendant  railroad  to  the  appointment  of  the 
receiver  at  all  effect  the  right  of  any  creditor  aggrieved 
thereby  to  have  the  order  appointing  such  receiver  annulled 
in  a  proceeding  of  this  character. 

2.  It  appears  from  the  record  before  us  that  more  than 
two  years  after  the  date  of  the  order  appointing  the  re- 
ceiver, the  petitioner,  on  his  own  application,  was  per- 
mitted to  intervene  in  the  action  in  which  that  order  was 
made,  and  to  join  as  a  plaintiff  therein.  In  his  petition 
for  intervention,  he  demanded  a  judgment  against  the 
Lo8  Angeles  and  Pacific  Railway  Company  for  an  alleged 
indebtedneai  due  him  from  that  corporation,  and  that 
its  land  be  sold  by  the  receiver  already  appointed,  and 
the  proceeds  thereof  applied  to  the  payment  of  the  debts 
of  that  defendant.  This  action  upon  the  part  of  the 
petitioner  was,  in  effect,  a  consent  to  the  order  now 
sought  to  be  annulled;  but  whether  such  consent  would 
^H>  of  itself  sufficient  to  defeat  the  present  proceeding 
need   not  be  determined,  as  we  are  of  opinion  that  the 
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further  contention  of  respondent,  that  petitioner  has,  by 
delay,  lost  the  right  to  the  relief  now  sought,  must  be  sus- 
tained. 

The  petition  herein  was  not  filed  until  July  22,  1892, 
nearly  three  years  after  the  making  of  the  order  sought 
to  be  annulled,  and  no  circumstances  are  shown  which  m 
any  manner  tend  to  excuse  the  long  delay  in  making  this 
application. 

In  the  case  of  Reynolds  v.  Superior  Court,  64  CaL  872, 
it  was  held  that  delay  in  commencing  proceedings  of 
this  character  for  a  period  exceeding  one  year,  unless  ex- 
cused by  circumstances,  was  sufficient  to  defeat  the  appli- 
cation for  such  relief. 

In  that  case  the  court  said:  ''By  means  of  certiorari 
the  petitioner  seeks  to  cal!  in  question  the  validity  of  a 
judgment  and  an  order  made  and  entered  considerably 
more  than  one  year  before  the  presentation  of  his  peti- 
tion. In  Keys  v.  Marin  County,  42  Cal.  256,  it  was  held 
that  unless  circumstances  of  an  extraordinary  character 
be  shown  to  have  intervened,  the  remedy  through  a  writ 
of  certiorari  should  be  held  to  be  barred  by  the  lapse  of 
the  same  length  of  time  that  bars  an  appeal  from  a  final 
judgment."  We  regard  the  case  just  cited  as  conclusive 
of  this,  and  upon  its  authority  the  writ  must  be  discharged 
and  the  proceeding  dismissed. 

Proceeding  dismissed. 

McFABLAin),  J.,  and  Habbison,  J.,  oonouned. 
Healing  in  Bank  denied. 
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[No.   15238.     In  Bank.— February  17.  1893.] 

M.  W.  POX,  Respondent,  v.  THE  HALE  AND  NOR- 
CROSS SILVER  MINING  COMPANY  bt  al.,   Ap- 

P8LLANTS. 

AFPBAir— Bond  of  SimrrT  CJobfobation — Bxgbftion  to  Sufticieivct 
— Showing  of  Subpltts  Assets — Gonstbuotion  of  CJodb. — Sections 
1056  and  1057  of  the  Code  of  Civil  Piocednre,  providing  that  any  cor- 
poration dnly  organized  for  the  purpose  of  becoming  a  surety  upon 
bonds  or  undertakings,  and  which  shall  have  a  paid-up  capital  of  not 
1«08  than  one  hundred  thousand  dollars,  may  become  and  shall  be  ac- 
eepted  as  sole  and  sufficient  surety  upon  such  bonds  or  undertakings, 
and  exempting  such  corporations  from  annexing  to  their  undertakings 
the  usual  affidavit  required  of  natural  persons,  and  providing  that  no 
such  corporation  shall  be  accepted  as  surety  when  its  liabilities  shall 
exceed  its  assets,  as  ascertained  in  the  manner  provided  in  section 
1056,  do  not  make  the  acceptance  of  such  corporation  as  sole  and 
sufficient  surety  upon  an  undertaking  imperative,  no  matter  what  the 
disparity  between  its  amount  and  the  amount  of  the  corporate  assets, 
but  it  may  be  required,  upon  exception  to  its  suffidency  as  surety  un- 
der section  948  of  the  Code  of  Civil  Procedure,  to  show  surplus  as- 
sets equal  to  the  amount  of  its  undertaking. 

Id. — Statutobt  Constbdction — Objects  of  Statute. — ^Wheie  words 
in  a  statute  may  be  given  a  meaning  which  will  justify  their  insertion 
in  the  statute  without  convicting  the  legislature  of  having  enacted  an 
absurdity,  they  must  be  limited  to  such  meaning;  that  is,  if  the  ap- 
imrent  object  and  policy  of  the  law  is  subserved  by  taking  them  in  a 
qualified  and  restricted  sense,  while  one  of  its  principal  objects  is  ut- 
terly defeated  by  giving  them  their  largest  possible  aignlficanoe,  the 
former  interpretation  must  be  preferred. 

Application  to  the  Supreme  Court  for  a  writ  of  pro- 
hibition to  the  Superior  Court  of  the  city  and  county  of 
Ban  Frandsoo. 

The  fads  are  stated  in  the  opinion  of  the  oourt 

Lloyd  A  Wood,  WiUiam  P.  Herrin,  and  Meriek  &  Wor 
ten,  for  Appellanta. 

W.  T.  Baggett,  L.  D.  McKunek,  and  Lindley  A  EXck- 
hoff,  for  Respondent 

Bbatty,  C.  J. — ^Thia  is  an  application  by  some  of  the 
Hofendants   in   the   above-entitled   action   for   a   writ   of 
prohibition  or  supersedeoji  to  restrain  the  superior  court 
XCVTf   Cal.— 23 
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from  enforcing  its  judgment  against  them  pending 
their  appeal  to  this  court.  By  the  judgment  appealed 
from,  the  plaintiff,  Fox,  recovered  of  the  defendants,  who 
are  petitioning  here,  a  little  more  than  a  million  of  dol- 
lars, and  the  amount  of  the  undertaking  necessary  to 
stay  proceedings  pending  the  appeal  is  therefore  in  ex- 
cess of  two  millions  of  dollars.  (Code  Civ.  Proc,  sec. 
942.)  Such  an  undertaking  in  the  proper  amount — ^two 
million  and  thirty  thousand  dollars  —  was  duly  filed, 
but  the  only  surety  by  which  it  was  executed  was  the 
Western  Surety  and  Guaranty  Company,  a  corporation 
with  a  paid-up  capital  of  no  more  than  one  hundred 
thousand  dollars,  incorporated  under  the  laws  of  the 
state  of  California,  for  the  purpose,  among  others,  of 
making,  guaranteeing,  or  becoming  surety  upon  bonds 
or  imdertakings  required  or  authorized  by  law. 

Within  due  time  the  respondent.  Fox,  in  pursuance 
of  section  948  of  the  Code  of  Civil  Procedure,  excepted 
to  the  suffidenoy  of  said  imdertaking  and  surety,  and 
thereafter,  upon  notice  duly  given,  the  officers  of  said 
corporation  appeared  before  the  county  clerk  and  proved 
the  fact  of  incorporation,  and  full  compliance  by  said 
company  with  all  conditions  necessary  to  entitle  it  to  do 
business.  They  also  proved  that  its  entire  capital  stock 
of  one  hundred  thousand  dollars  was  paid  up  and  intact. 
Upon  this  proof,  the  county  clerk  certified  that  said  cor- 
poration had  justified  to  his  satisfaction,  and  accepted 
its  said  undertaking  as  a  good  and  sufficient  undertak- 
ing to  stay  proceedings  under  said  judgment  pending 
the  appeal.  Notwithstanding  this  action  of  the  clerk, 
the  superior  court  was  entertaining  and  proceeding  to 
hear  and  determine  a  motion  by  respondent  to  issue  its 
execution  to  enforce  said  judgment,  when  the  appellants 
sued  out  the  alternative  writ,  or  order  to  show  cause,  issued 
herein. 

At  the  hearing,  the  facts  above  stated  were  admitted 
or  proved,  and  though  certain  preliminary  questions  of 
practice  were  raised  by  the  demurrer  and  answers  then 
filrtd,  all  such  matters  were  waived  in  the  argument,  and 
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the  single  question  submitted  for  decision  was,  whether 
this  oorporatiouy  with  a  paid-up  capital  of  barely  one 
hundred  thousand  dollars,  is  sufficient  as  sole  surety  upon 
an  undertaking  to  secure  more  than  twenty  times  that 
sum.  The  proposition  that  it  is  in  fact  sufficient  is  on 
its  face  a  palpable  absurdity.  A  corporation  which  has 
only  one  hundred  thousand  dollars  can  no  more  pay  a 
loss  of  two  millions  than  a  natural  person  can.  It  is  true 
that  there  is  a  personal  liability  on  the  part  of  the  stock- 
holders of  a  corporation  for  their  proportion  of  its  debts, 
and  it  is  suggested  that  it  was  shown  that  some  of  the 
stockholders  of  this  corporation  were  men  of  large 
means.  But  that  fact  does  not  help  us  to  a  construction 
of  the  law.  Counsel  for  petitioners  could  not  deny  that 
the  solvency  and  sufficiency  of  the  stockholders  of  such 
corporations  is  a  circumstance  of  which  the  law  takes  no 
account.  If,  under  the  statute  upon  which  they  rely, 
this  undertaking  is  sufficient,  it  would  be  equally  so  if 
its  amount,  instead  of  two  millions  of  dollars,  had  been 
twenty  millions,  and  if  the  stockholders,  instead  of 
being  in  some  instances  men  of  means,  were,  every  one  of 
them,  notoriously  insolvent. 

The  sole  question  therefore  to  be  determined  is,  whether 
the  statute  of  March  12,  1885  (Stats.  1885,  p.  114),  or 
sections  1056  and  1057  of  the  Code  of  Civil  Procedure 
as  enacted  in  1889  (which  are,  in  effect,  a  re-enactment 
of  the  statute  of  1885),  require  the  construction  con- 
tended for  by  the  petitioners,  viz.,  that  a  corporation  of 
the  character  therein  defined  must  be  accepted  as  sole 
and  sufficient  surety  upon  any  undertaking,  no  matter 
what  the  disparity  between  its  amount  and  the  amount  of 
the  corporate  assets. 

To  indicate  the  argument  of  counsel,  we  quote  sections 
1058  and  1057  of  the  Code  of  Civil  Procedure,  with  their 
Italics: — 

"Sec.  1056.  In  all  cases  where  an  undertaking  or  bond, 
with  any  number  of  8ureties,is  authorized  or  required  by  any 
provision  of  this  code,  or  of  any  law  of  this  state,  any  corpo- 
ration virith  a  paid-up  capital  of  not  less  than  one  hundred 


356  Fox  V.  Hals  and  Nobcboss  S.  M.  Co.    [,97  Cal. 

tl^ueand  dollars,  incorporated  under  the  laws  of  tJUs  or  any 
other  state  of  the  United  States  for  the  purpose  of  making, 
guaranteeing,  or  becoming  a  surety  upon  bonds  or  under- 
takings required  or  authorized  by  law,  or  which,  by    the 
laws  of  the  state  where  it  was  originally  incorporated,  has 
such  power,  and  which  shall  have  complied  with  all  the 
requirements  of  the  law  of  this  state  regulating  the  for- 
mation  or  admission   of  these   corporations   to   transact 
such  business    in  this   state,  may  become  and  shall  be  ac- 
cepted as  security,  or  as  sole  and  sufficient  surety  upon  such 
undertaking  or  bond,  and  such  corporate  surety  shall  be 
subject  to  all  the  liabilities  and  entitled  to  all  the  rights 
of  natural  persons'  sureties,  provided,  that  the  insurance 
commissioner  shall  have  the  same  jurisdiction  and  pow- 
ers to  examine  the  affairs  of  such  corporations  as  he  has 
in  other  cases;    shall  require  them  to  file  similar  state- 
ments  and   issue   to   them    a   similar    certificate.      And 
whenever  the  liabilities   of  any  such   corporation   shall 
exceed    its    assets,  the    insurance  commissioner  shall  re- 
quire the  deficiency  to  be  paid  up  in  sixty  days,  and  if 
it  is  not  so  paid  up,  then    he    shall    issue    a    certificate 
showing  the  extent    of    such    deficiency,    and    he    shall 
publish  the  same  once  a  week  for  three  weeks,  in  a  daily 
San  Francisco  paper.      And  until  such  deficiency  is  paid 
up,  such  compcmy  shall   not  do  business  in   this  state. 
In  estimating  the  condition  of  any  such  company,  the 
commissioner  shall  allow  as  assets  only  such  as  are  al- 
lowed under  existing  laws  at  the  time,  and  shall  charge 
as  liabilities,  in  addition  of  eighty  per  cent  of  the  capital 
stock,  all  outstanding  indebtedness  of  the  company,  and 
a  premium  reserve  equal  to  fifty  per  centum  of  the  pre- 
miums charged  by  said  company  on    all  risks  then  in 
force. 

"Sec.  1057.  In  any  case  where  an  undertaking  or 
bond  is  authorized  or  required  by  any  law  of  this  state, 
the  officer  taking  the  same  must,  except  in  the  case  of  such 
a  corporation  as  is  mentioned  in  the  next  preceding  section, 
require  the  sureties  to  accompany  it  with  an  affidavit  thai 
they  are  each  residents  and  householders,  or  freeholderj*. 
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within  the  state,  and  are  each  worth  the  sum  specified  in 
the  undertaking  or  bond,  over  and  above  all  their  just 
debts  and  liabilities,  exclusive  of  property  exempt  from 
execution;  but  when  the  amount  specified  in  the  under- 
taking or  bond  exceeds  three  thousand  dollars,  and  there 
are  more  than  two  sureties  thereon,  they  may  state  in 
their  afiidavits  that  they  are  severally  worth  amounts 
less  than  the  amoxmt  specified  in  the  undertaking  or 
bond,  if  the  whole  amount  be  equivalent  to  that  of  two 
sufficient  sureties.  Any  corporation  such  as  is  men- 
tioned in  the  next  preceding  section  may  become  one 
of  such  sureties.  No  stick  corporation  shaU  be  accepted  in 
any  case  as  a  mirety  whenever  its  liabilities  shall  exceed  its 
assets,  as  ascertained  in  the  manner  provided  in  section 
1066/' 

It  cannot  be  doubted  that  this  corporation  meets  all 
the  conditions  required  to  bring  it  within  the  applica- 
tion of  the  words  "may  become  and  shall  be  accepted  as/' 
etc.,  in  section  1056 ;  but  we  do  not  attribute  to  those 
words  the  sweeping  force  which  petitioners  claim  for 
them.  No  doubt  they  must  be  allowed  some  operation; 
but  if  it  is  possible  to  find  a  meaning  for  them  which  will 
justify  their  insertion  in  the  statute  without  convicting 
the  legislature  of  having  enacted  an  absurdity,  they 
must  be  limited  to  such  meaning;  or  in  other  words,  if 
the  apparent  object  and  policy  of  the  law  is  subserved 
by  taking  them  in  a  qualified  and  restricted  sense,  while 
one  of  its  principal  objects  is  utterly  defeated  by  giving 
them  their  largest  possible  significance,  the  former  interpre* 
tation  must  be  preferred. 

Now,  the  apparent  object  of  this  law  was  not  only  tq 
enable  corporations  of  the  class  designated  to  become 
co-sureties  upon  undertakings  required  in  legal  proceed- 
ings, but  to  make  the  sole  undertaking  of  such  a  corpo- 
ration equivalent  to  the  joint  undertaking  of  two  or 
more  natural  persons.  To  accomplish  that  object,  the 
use  of  the  language  quoted,  or  something  equivalent,  was 
necessary,  and  the  words  chosen  are  as  apt  for  the  pur- 
pose as  any  that  could  be  suggested,  their  only  fault  be* 
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ing,  that,  taken  literally^  they  seem  to  mean  something 
more,  viz.,  that  such  a  corporation  is  not  only  sufficient 
as  a  surety, —  the  same  as  a  natural  person, —  and  suffi- 
cient by  itself  without  a  co-surety,  but  also  sufficient  as 
surety  for  any  amount,  no  matter  how  much  greater 
such  amount  may  be  than  the  value  of  its  assets.  But 
to  allow  this  clause  of  the  act  such  unlimited  operation 
would  defeat  its  general  policy,  which  is,  undoubtedly, 
to  provide  ample  security  for  money  judgments  in  order  to 
stay  proceedings  for  their  enforcement  pending  appeals. 

Such  a  judgment,  when  docketed,  becomes  a  lien  upon 
all  real  estate  of  the  judgment  debtor  in  the  county.  By 
the  levy  of  execution,  liens  may  be  established  not  only 
upon  real  but  also  upon  personal  property,  but  all  such 
liens  are  removed  by  the  filing  of  a  proper  stay  bond; 
and  it  is  not  to  be  supposed  that  the  legislature  intended 
to  discharge  one  security  without  providing  an  equiva- 
lent, where  a  corporation  becomes  surety  upon  the  stay 
bond,  any  more  than  in  the  case  where  the  sureties  are 
natural  persons. 

The  force  of  these  considerations  is  not  in  the  slight- 
est degree  impaired  by  either  of  the  italicized  clauses  in 
section  1057.  By  the  first,  corporations  are  merely  ex- 
empted from  annexing  to  their  undertakings  the  usual 
affidavit  required  of  natural  persons.  For  this  excep- 
tion a  good  and  sufficient  reason  is  found  in  the  fact 
that  they  ccmnot  in  many  cases  be  residents  of  the  state 
in  any  sense,  nor  in  cmy  case  in  the  ordinary  sense  of 
the  word,  and  they  need  never  be,  if  they  possibly  can 
be,  either  householders  or  freeholders  within  the  state. 
And  as  to  their  ability  to  pay,  a  full  equivalent  for  the 
affidavit  ordinarily  required  is  supplied  by  the  insurance 
commissioner's  certificate. 

Nevertheless,  the  last  clause  of  the  section  seems  to 
imply  that  the  undertaking  of  such  a  corporation  shall 
be  accompanied  by  an  affidavit  showing  that  its  liabili- 
ties do  not  exceed  its  assets  computed  according  to  the 
rule  of  the  statute,  in  which  case  it  is  incapable  of  be- 
coming surety  or  co-surety    for    any    amount    whatever. 
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But  this  clause  does  not  necessarily  imply  that  so  long 
as  the  assets  of  the  corporation  are  equal  to  its  liabili- 
ties, or  in  other  words,  that  so  long  as  it  has  available 
assets  applicable  to  the  payment  of  losses  equal  in 
amount  to  eighty  per  centum  of  its  capital  stock,  it  may 
become  surety  for  any  amount  in  excess  of  such  assets. 
All  that  it  necessarily  implies  is,  that  the  corporation  may 
go  on  doing  business,  i.  e.,  executing  bonds  in  such  amount 
as  other  provisions  of  the  statute  authorize. 

What,  then,  is  the  amount  for  which  such  corporations 
are  authorized  to  become  surety?  This  question  is  not 
answered  by  the  act  of  1886,  or  by  sections  1056  and 
1057  of  the  Code  of  Civil  Procedure.  Nor  is  any  ex- 
press provision  as  to  this  matter  to  be  found  in  any 
other  statute.  In  the  absence  of  such  provision,  peti- 
tioners daim  that  the  amount  is  unlimited.  We  think, 
on  the  contrary,  that  the  question  may  be  safely  decided 
upon  analogous  provisions  with  respect  to  natural  per- 
sons. When  a  corporation  executes  an  undertaking  in 
pursuance  of  section  942  of  the  Code  of  Civil  Procedure, 
exception  to  the  sufficiency  of  the  surety  may  be  taken, 
in  pursuance  of  section  948,  with  exactly  the  same  effect 
as  if  the  undertaking  had  been  executed  by  natural  per- 
sons. In  response  to  such  exception  the  corporation 
must  justify  upon  notice,  and  in  addition  to  the  facts 
which  qualify  it  to  do  business,  it  must,  like  natural 
persons,  show  surplus  assets  equal  to  the  amount  of  its 
undertaking. 

For  these  reasons,  it  follows  that  the  undertaking  in 
this  case  was  and  is  wholly  insufficient  to  stay  execu- 
tion. 

Proceeding  dismissed. 

Db  Haven,  J.,  Patbrson,  J.,  Harrison,  J.,  and  Qa- 
BOUTTB,  J.,  concurred. 
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[No.  19070.     Department  Two.— Febniary  18,  1893.] 
HENRY  S.  SCARF,  by  his  Guardian  ad  Litem,  W. 
L.  G.  SOULE,  Rbspondbnt,  v.  J.  B.  ALDRICH,  Ap- 

PiCLLANT. 
OUABDIAN  AND  WaBI>— SAUE  OF  WABD*S  REALTT— PBOOKEDIirG  IN  RlOC 

— Jurisdiction  op  Ward — Collateral  Attack — Publication  of 
IBBBOULAB  Ordeb  TO  SHOW  Gausb.— ▲  proceeding  by  a  guardian  for 
the  sale  of  the  ward's  estate  is  not  adverse  to  the  ward,  but  is  a  pro- 
ceeding in  rem  carried  on  by  the  ward,  and  for  his  benefit,  of  which 
llie  statute  requires  no  notice  to  be  served  upon  the  ward.  The  pre- 
■entation  of  the  petition  brings  the  ward  into  court,  and  gives  the 
oonrt  jurisdiction  to  order  a  sale  of  his  estate,  which  the  ward  cannot 
afterwards  collaterally  qaestion,  although  the  order  to  show  cause,  as 
published,  irregularly  fixed  the  hearing  at  an  earlier  date  than  that 
allowed  by  the  statute. 

Id. — Defective  Desobiption  of  Rbaltt  to  be  Sold— Salb  bt  CJobbbct 
Description — ^Jubisdiotion. — ^The  fact  that  the  petition  of  the  guar- 
dian fox  the  sale  of  the  ward's  estate,  and  the  order  to  show  cause, 
contained  a  defective  description  of  the  real  estate  sought  to  be  sold, 
did  not  affect  the  jurisdiction  of  the  court  to  order  a  sale,  or  the  va- 
lidity of  the  sale  by  the  correct  description. 

Id. — Guardian's  Deed— Divestitube  of  Wabd'b  Titub — Confibica- 
TION  OF  Sale. — The  title  of  a  ward  to  real  estate,  sold  under  an  order 
of  sale,  upon  a  petition  therefor  by  his  guardian,  is  divested  by  the 
guardian's  deed,  and  not  by  the  confirmation  of  the  sale  hy  the  court 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  facts  are  stated  in  the  opinion. 

Willis^  Cole  &  Craig,  for  Appellant. 

The  petition  to  sell  the  ward's  property  was  in  all  re> 
spects  sufBcient,  and  the  court  acquired  full  jurisdiction 
to  make  all  necessary  orders  subsequent  thereto.  (Hit- 
tell's  Code  Civ.  Proc,  sees.  11537,  11539;  Deering's  Code 
Civ.  Proc.,  sees.  1537,  1781;  Fitch  v.  Miller,  20  Cal.  382, 
384;  Smith  v.  Biscailuz,  83  Cal.  344,  352;  Freeman  on 
Void  Judi-cial  Sales,  sees.  13-15.)  Before  the  court 
oould  make  any  orders,  it  had  to  be  satisfied  of  a  neces- 
sity of  the  sale,  and  of  the  consent,  at  least,  of  all  the 
parties  to  the  sale.  This  consent  itself  would  obviate  any 
necessity  of  publication,  and  any  defects  in  the  publi- 


Feb.  1893.]  Scarf  v.  Aldbich.  861 

cation,  if  then  existing^  could  be  supplied  to  the  satis- 
faction of  the  court.  (Smith  v.  Biacailuz,  83  Cal.  357.) 
The  decree  of  confirmation  and  the  proceedings  there- 
under, and  the  deed  of  the  guardian,  cannot  be  collat- 
erally attached.  (Dennis  v.  Winter,  63  Cal.  16 ;  Smith  v. 
Biscailuz,  83  Gal.  344;  Freeman  on  Void  Judicial  Sales, 
sees.  43,  44.) 

Elmer  E.  Rawell,  and  C.  W.  C.  Rowell,  for  Respondent. 

The  authority  of  a  guardian  to  sell  the  real  estate  of 
his  infant  ward  is  derived  solely  from  statute  (Taylor  v. 
Phillips,  2  Ves.  23;  Rogers  v.  Dill,  6  Hill,  415;  Jenkins 
Y,  Fahey,  11  Hun,  351 ;  Horton  v.  McCoy,  47  N.  Y.  21-26; 
Faulkner  v.  Davis,  18  Gratt.  651 ;  98  Am.  Dec.  698) ;  and 
the  provision  of  the  statute  authorizing  the  sale  of  the 
real  estate  of  infants  must  be  strictly  complied  wiih. 
(Woodcock  V.  Bovyman,  4  Met.  (Ky.)  40;  Shanks  v.  Seor 
monds,  24  Iowa,  131;  92  Am.  Dec.  465;  Pendleton  v. 
Truehlood,  3  Jones,  96;  Jenkins  v.  Fahey,  11  Hun,  351.) 
The  order  to  show  cause  is  void,  as  it  fixed  th«  return 
day  at  a  period  five  days  shorter  than  the  shortest  time 
allowed  by  the  statute.  (Freeman  on  Void  Judicial 
Sales,  sees.  5,  16,  18,  19;  Halleck  v.  Moss,  17  Cal.  339; 
StilAJoell  V.  Swarthout,  81  N.  Y.  109;  Haws  v.  Clark,  37 
Iowa,  356;  Townsend  v.  Tallant,  33  Cal.  45,  51;  91  Am. 
Deo.  617.)  As  there  could  be  no  order  of  sale  without 
an  order  to  show  cause,  the  order  of  sale  was  also  void. 
(De  la  Montagnie  v.  Union  Ins.  Co.,  42  Cal.  292;  Kendall 
V.  Miller,  9  Cal.  592.)  As  the  order  of  sale  was  void, 
the  court  had  no  power  to  confirm  it,  and  the  decree 
of  confirmation  of  the  attempted  sale  is  not  therefore 
conclusive.  (Townsend  v.  Tallant,  33  Oal.  54;  91  Am. 
Dec.  617.)  The  petition  in  this  case  is  fatally  defect- 
ive in  not  containing  any  description  of  the  property 
which  the  guardian  desired  to  sell.  (Wilson  v.  Has- 
tings, 66  Cal.  244;  Estate  of  Boland,  55  Cal.  315;  Smith 
V.  Biscailuz,  83  Cal.  344.)  A  petition  for  the  sale  of 
real  estate  of  an  heir  or  ward  is  hostile  to  them,  and 
the  court  must  have  jurisdiction  of  the  person,  as  well 
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as  of  the  subject-matter,  in  the  manner  provided  by 
statute,  or  the  sale  will  be  void.  (Schneider  v.  McFar- 
land,  2  N.  Y.  459.)  A&  the  attempted  sale  is  absolutely 
void,  it  may  be  attacked,  at  any  time,  in  any  proceed- 
ing. (Townsend  v.  Tallant,  33  Cal.  50;  91  Am.  Dec.  617; 
Freeman  on  Void  Judicial  Sales,  sec,  2;  Kertchem  v. 
George,  78  Oal.  598.) 

Haynbs,  C. — This  action  is  to  quiet  title,  and  in- 
volves the  validity  of  a  sale  of  the  premises  in  question  by 
the  guardian  of  the  plaintiff  to  the  defendant. 

The  complaint  is  in  the  usual  form,  alleging  owner- 
ship in  fee,  that  plaintiff  is  entitled  to  the  possession, 
that  defendant  claims  an  interest  adversely  to  the  plain- 
tiff, and  that  such  claim  is  without  right. 

Findings  and  judgment  passed  for  the  plaintiff,  and 
defendant  appeals  from  the  judgment  upon  the  judg- 
ment roll,  and  a  bill  of  exceptions  setting  out  the  evi- 
dence. 

Elizabeth  Wagner,  the  guardian  of  the  plaintiff,  ffled 
a  petition  in  the  probate  court  on  November  20,  1879, 
pra3dng  for  an  order  to  sell  the  premises  in  controversy. 
This  petition  set  out  facts  showing  the  necessity  for  the 
sale  of  the  premises,  which  consisted  of  a  part  of  a  lot 
in  the  city  of  San  Bernardino,  and  no  question  is  made 
as  to  its  sufficiency,  except  as  to  the  description  of  the 
premises  sought  to  be  sold. 

Upon  this  petition  the  court,  on  the  same  day,  made 
an  order  requiring  all  persons  interested  to  show  cause 
before  the  court,  on  the  thirteenth  day  of  December,  1879, 
why  an  order  of  sale  should  not  be  granted;  and  no  objec- 
tion having  been  made,  an  order  of  sale  was  granted  on 
the  day  last  named. 

The  premises  were  subsequently  sold  to  the  defendant 
under  this  order,  and  the  sale  was  confirmed  March  6, 
1880,  and  on  the  next  day  the  guardian  executed  and 
delivered  to  the  defendant  a  deed  of  conveyance  there- 
for. 

The  respondent's  principal  contention  is,  that  the  or- 
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der  to  show  oause  did  not  oonform  to  the  statute;  that, 
therefoiei  the  court  did  not  acquire  jurisdiction,  and  that 
fdl  subsequent  proceedings  were  void,  and  did  not  divest 
the  title  of  ihe  plaintiff. 

Section  1782  of  the  Oode  of  Givil  Procedure  then  pro- 
vided (as  it  does  now)  thaA  the  time  fixed  in  the  order 
for  the  hearing  should  not  be  'leas  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order  to 
show  cause  why  an  order  should  not  be  granted  for  the 
sale  of  such  estate." 

Sections  1783  and  1784  of  the  Code  of  Civil  Proce- 
dure as  they  then  existed  were  as  follows: — 

"Sec.  1783.  A  copy  of  the  order  must  be  personally 
served  on  iihe  next  of  kin  of  the  ward,  and  on  all  per- 
sons interested  in  the  estate,  at  least  fourteen  days  be- 
fore the  hearing  of  the  petition,  or  must  be  published 
at  least  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there  be  none  printed  in  the  county, 
then  in  such  newspaper  as  may  be  specified  by  the  court 
or  judge  in  the  order.  If  written  consent  to  making  the 
order  of  sale  is  subscribed  by  all  persons  interested 
therein,  and  the  next  of  kin,  notice  need  not  be  served 
or  published. 

"Sec.  1784.  The  probato  court,  at  the  time  and  place 
appointed  in  the  order,  or  such  other  time  to  which  the 
hearing  is  postponed,  upon  proof  of  the  service  or  pub- 
lication of  the  order,  must  hear  and  examine  the  proofs 
and  allegations  of  the  petitioner,  and  of  the  next  of  kin, 
and  of  all  other  persons  interested  in  the  estate  who  op- 
pose the  application." 

This  order  was  published  four  times,  the  first  publi- 
cation on  November  21st,  and  the  last  December  12th. 
The  stotute  requiring  three  weeks'  publication  was  there- 
fore complied  with. 

From  the  date  of  the  order  to  and  including  the  day 
of  hearing,  there  was  but  twenty-three  days,  whilst  there 
should  have  been  not  less  than  four  weeks,  or  twenty- 
eight  days,  and  for  that  reason  respondent  contends  that 
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the  order  was  void,  and  that  the  court  acquired  no  ju- 
risdiction. 

That  the  order  was  erroneous  is  evident;  but  the  sole 
question  is,  whether  the  court  had  jurisdiction  to  order 
the  sale;  for  whatever  errors  may  have  occurred  in  the 
proceedings,  if  the  court  acquired  jurisdiction  the  sale  of 
the  real  estate  was  not  void,  and  the  title  passed  to  the 
purchaser. 

It  is  contended  by  respondent  thait  proceedings  by  a 
guardian  for  the  sale  of  the  ward's  estate  are  adverse  to 
the  ward;  that  the  order  to  show  cause  is  in  the  nature 
of  a  summons;  and  that  a  substantial  compliance  with 
the  statute  is  a  prerequisite  for  obtaining  auihority  to 
proceed. 

Respondent's  principal  error  lies  in  the  first  part  of 
his  contention,  viz.,  that  the  proceedings  are  adverse  to 
the  ward;  for  in  fact  the  proceedings  are  by  the  ward  and 
for  his  benefit. 

Our  statute  does  not  require  that  notice  shall  be  given 
to  or  served  upon  the  ward,  thus  emphasizing  what  is 
apparent  from  the  nature  and  object  of  the  proceeding 
and  clearly  distinguishing  it  from  a  proceeding  by  an 
administrator  to  sell  the  real  estate  of  the  intestate  to 
pay  debts,  which  is  clearly  adverse  to  the  heir,  and 
therefore  a  valid  and  sufficient  notice  to  the  heir  is  es- 
sential to  give  the  court  jurisdiction  over  him  as  a  party 
to  the  proceeding.  But  in  the  case  of  guardians'  sales, 
the  minor  is  in  court  by  the  filing  of  the  petition,  and 
submits  his  property  to  the  jurisdiction  and  order  of  the 
court.  An  order  for  the  sale  of  the  property  is  not  an 
order  against  or  adverse  to  the  minor,  but  is  a  granting 
of  his  request.  It  is  not  a  judgment  in  petBonam,  but 
operates  only  on  the  property,  and  is  therefore  in  rem. 

In  the  case  of  Oager  v.  Henry,  6  Saw.  243,  the  order 
to  show  cause  was  directed  to  be  published  "for  four 
successive  weeks,"  while  the  proof  of  publication  showed 
that  it  was  only  published  three  weeks.  The  court  said: 
•'This,  at  least,  is  a  serious  irregularity;  and  if  the  ju- 
risdiction of  the  court  did  not  atttach  upon  the  filing  of 
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the  petition,  but  until  due  service  of  the  prescribed  no- 
tice of  the  time  and  place  of  the  hearing  on  the  petition, 
the  subsequent  proceeding  would  probably  be  void. 
....  Bu4;  the  better  opinion  seems  to  be,  that  the  pro- 
ceeding by  a  guardian  to  obtain  a  license  to  sell  his 
ward's  land  is  not  one  between  adverse  parties,  and  of 
which  the  court  does  not  acquire  jurisdiction  until  due 
service  is  made  of  the  notice  of  application,  but  rather 
a  prooeeding  in  rem  carried  on  by  and  in  the  interest  of 
the  ward  through  his  legal  representative, — ^his  guar- 
dian.'' That  court,  after  citing  several  authorities,  and 
among  them  Fitch  v.  Miller,  20  Oal.  381,  concluded  that 
the  county  court  had  acquired  jurisdiction  by  the  pres* 
entation  of  the  petition  and  therefore  its  judgment 
could  not  be  questioned  collaterally  on  account  of  any 
errors  committed  in  the  course  of  its  subsequent  pro- 
ceedings. 

In  Mohr  v.  Manierre,  101  U.  S.  418,  a  case  originating 
in  the  Mate  of  Wisconsin,  the  guardian  of  a  lunatic  pe- 
titioned for  the  sale  of  his  ward's  property  to  pay  debts. 
The  order  to  show  cause  why  the  application  should  not 
be  granted  was  required  to  be  published  at  least  four 
successive  weeks.  Hie  order  was  not  published  for  the 
full  time.  The  order  of  sale  was  granted,  and  the  prop- 
erty sold.  After  the  recovery  of  the  lunatic,  he  brought 
a  suit  in  ejectment  to  recover  the  land.  The  supreme 
oourt  held, — "1.  That  the  publication  of  the  notice  of 
the  hearing  is  only  intended  for  the  protection  of  par- 
ties having  adversary  interests  in  the  property,  and  is 
not  eeeential  to  the  jurisdiction  of  the  court;  2.  That 
so  far  as  tiie  rights  of  the  lunatic  are  concerned,  the  juris- 
diction of  the  court  attached  upon  filing  the  guardian's 
petition  setting  forth  the  faots  required  by  the  statute; 
3.  That,  as  against  the  lunatic,  a  license  to  sell  is  not  ren- 
dered invalid  by  reason  of  an  insufficient  publication  of 
notfoe  of  the  hearing."     (See  syllabus,) 

In  another  case,  where  property  of  a  minor  had  been 
sold  by  guardian,  the  same  court  said:  'In  this  form  of 
proceeding,   the   ^lardian   sufficiently  and   fully   repre- 
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seated  the  infanta,  and  no  notice  to  them  was  required 
by  the  statute  of  Maryland,  or  by  any  general  rule  of 
law."  (Thaw  v.  Ritchie,  136  U.  S.  348.  See  abo  Fitz- 
gibbon  v.  Lake,  29  111.  176;  81  Am.  Dec.  302;  Mulford  v. 
Beveridge,  78  111.  458;  Mohr  v.  Porter,  51  Wis.  487.) 

Respondont's  citations  from  Freeman  on  Void  Judicial 
Sales  all  refer  to  ''proceedings  in  probate  to  obtain  a 
sale  of  real  estate  as  an  independent  adversary  proceed- 
ing in  personam";  but  in  the  latter  part  of  section  15 
the  author  seems  to  concur  in  the  views  we  have  endeav- 
ored to  express,  and  cites  MoJmt  v.  Manierre,  101  U.  S. 
418,  and  other  cases. 

Haws  v.  Clark,  37  Iowa,  356,  cited  by  respondent,  is 
not  applicable.  There  the  statute  required  notice  to  be 
served  upon  the  minor,  and  to  be  returned  and  heard 
upon  a  regular  term  day.  It  was  clearly  in  the  power 
of  the  legislature  to  limit  the  exercise  of  jurisdiction  by 
the  court  to  a  day  in  the  regular  term;  and  as  to  ser- 
vice of  the  notice  upon  the  minor,  the  case  can  have  no 
application  here,  as  our  statute  does  not  require  such 
notice. 

Kendall  v.  Miller,  9  Cal.  592,  and  De  la  Montagnie  v. 
Union  Ins.  Co.,  42  Gal.  292,  were  cases  of  the  sale  of  per- 
sonal property  without  any  order  of  court.  Halleek  v. 
Mo$s,  17  Oal.  340,  was  a  sale  by  executors  upon  insuffi- 
cient notice.  Stilhvell  v.  Swarthout,  81  N.  Y.  109,  was 
an  action  by  creditors  of  an  estate  against  the  adminis- 
trators and  heirs,  and  involved  a  question  as  to  the 
validity  of  a  sale  of  real  estate  by  the  administrators. 
The  inapplicability  of  the  foregoing  cases  cited  by  re 
spondent  is  clear.  The  case  of  Townsend  v.  TaUani,  33 
Oal.  45,  91  Am.  Dec.  617,  cited  by  respondent  several 
times,  is  not  in  point.  That  was  an  action  in  ejectment 
by  a  minor,  by  his  guardian  ad  litem,  to  recover  real 
estate.  But  in  that  case  the  land  had  been  sold  by  the 
administrator  to  pay  debts.  Schellenberger  was  the 
u^eneral  guardian  of  the  infant  as  well  as  administrator 
of  the  estate.  Section  159  of  the  Probate  Act,  required 
a  copy  of  the  order  to  be  served  on  the  general  guardian. 
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It  was  contended  that  as  Schellenberger  was  the  peti- 
tioner and  also  the  guardian,  that  he,  as  guardian,  had 
notice.  But  it  was  held  that  Schellenberger  could  not 
represent  both  sides;  that  the  minor  had  no  guardian 
quoad  the  petition;  and  that,  therefore,  the  knowledge  of 
the  guardian  was  not  equivalent  to  the  notice  required, 
the  proceeding  being  hostile  to  the  minor  as  heir  of  the 
estate.  The  question  we  are  considering  was  not  before 
the  court  in  that  case,  and  was  not  decided,  but  the  rea- 
soning of  the  court  is  entirely  consistent  with  the  view 
we  have  token  of  the  case  at  bar. 

The  petition  of  the  guardian  for  the  sale  of  these 
premises  alleged  that  the  property  was  unproductive,  by 
reason  of  being  in  bad  repair;  that  it  was  the  only  prop- 
erty of  any  character  belonging  to  the  minor;  that  there 
was  no  fund  out  of  which  the  property  could  be  put  in 
repair,  or  to  pay  the  taxes  thereon;  that  it  would  be  sold 
for  taxes,  unless  sooner  converted  into  money;  that  the 
minor  was  then  but  seven  years  of  age;  and  that  a  sale 
was  necessary  to  provide  him  with  the  common  necessaries 
of  life. 

These  facts  are  nowhere  contradicted  in  the  record, 
and  it  may  therefore  be  safely  asserted,  that,  if  the  guar- 
dian had  not  sold  the  property  it  would  have  been  lost 
to  the  plaintiff  by  a  sale  for  taxes,  and  that,  during  bis 
earlier  years  as  least,  he  would  have  been  compelled  to 
subsist  upon  the  charity  of  strangers  or  become  an  in- 
mate of  an  almshouse.  No  question  is  made,  either  in 
the  complaint  or  in  the  evidence,  but  that  the  full  value 
of  the  property  was  realized,  or  that  fraud  of  any  char- 
acter intervened,  nor  that  he  has  not  had  the  full  benefit 
of  the  proceeds;  though  if  it  were  otherwise,  it  would  not 
affect  the  question  here.  While  courts  of  equity  are 
Eealous  in  their  efforts  to  protect  the  rights  and  property 
of  infants,  and  all  others  who  are  not  sui  juris,  they  are 
equally  unwilling,  unless  compelled  by  some  strict  rule 
of  law,  to  make  their  incapacity  a  shield  or  ground  for 
doing  wrong.  Certainly,  in  this  case,  there  is  nothing 
to  commend  the  respondent  to  the  sympathies  of  a  court 
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of  equity  to  which  he  has  resorted.  It  may  be  that  the 
next  of  kin,  or  others  interested  in  the  estate  of  the 
minor  (if  there  are  such),  are  not  bound  for  want  of 
proper  notice;  but  that  does  not  aid  the  plaintiflF,  nor 
would  the  court  subserve  the  best  interests  of  wards  by 
making  the  titles  of  purchasers  at  guardians'  sales  so  un- 
certain as  to  prevent  the  obtaining  of  a  fair  price  when 
necessity  compels  a  sale. 

Another  ground  upon  which  respondent  contends, 
that  the  court  had  no  jurisdiction  requires  notice,  viz., 
that  the  petition  and  order  to  show  cause  were  void 
because  of  an  insufficient  description  of  the  real  estate 
sought  to  be  sold.  The  description  was  as  follows:  '*A 
part  of  lot  number  five,  in  block  number  twelve,  of  the 
town  of  San  Bernardino,  Oal."  In  the  order  of  sale, 
however,  the  description  was  specific,  giving  a  precise 
starting-point,  and  decribing  the  premises  by  metes  and 
bounds.  In  the  complaint  in  this  case,  the  starting-point, 
instead  of  being  ''at  the  northeast  comer  of  the  lot 
owned  by  L.  Garo,"  as  in  the  order  of  sale,  is  fixed  by 
reference  to  a  certain  comer  of  lot  6.  There  is  no 
allegation  or  evidence  that  the  premises  sold  under  the 
description  given  in  the  order  of  sale  are  not  identical 
with  those  described  in  the  complaint;  and  hence,  if 
the  court  had  jurisdiction  to  sell  the  premises  described 
in  the  order,  there  can  be  no  partial  recovery  by  the 
plaintiff. 

That  the  defective  description  in  the  petition  and  order 
to  show  cause  did  not  affect  the  jurisdiction  of  the  court, 
or  the  validity  of  the  sale  by  the  correct  description, 
see  Fitch  v.  Miller,  20  Cal.  352;  Estate  of  Boland,  55  Cal. 
312;  Richardson  v.  Butler,  82  Oal.  174;  16  Am.  St.  Rep. 
101 ;  Oager  v.  Henry,  5  Saw.  239. 

The  case  of  Wilson  v.  Hastings,  66  Cal.  244,  cited  by 
respondent,  was  one  where  the  sale  was  by  the  execu- 
tor of  an  estate,  and  as  to  the  heir  wes  an  adverse  pro- 
ceeding, and  hence  is  widely  distinguished  from  this 
case,  where  the  proceeding  was  ex  parte  by  the  minor,  for 
his  own  benefit.     There   was   no   inconsistency  between 
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the  general  description  in  the  petition  and  the  definite 
description  in  the  order  of  sale.  The  property  mentioned 
in  the  petition  is  the  property  that  was  sold. 

Other  irregularities  aie  pointed  out  by  respondent 
whkh  would  have  required  a  reversal  of  the  proceedings 
upon  appeal;  but  it  is  not  necessary  to  notice  them,  as 
they  occurred  after  the  court  acquired  jurisdiction,  and 
hence  do  not  affect  the  validity  of  the  sale  upon  collateral 
attack. 

Counsel  for  respondent  quotes  the  concluding  part  of 
a  stipulation  in  the  case,  made  to  relieve  plaintiff  of  the 
necessity  of  proving  title  to  him  prior  to  the  guardian's 
sale,  viz.:  ''And  no  question  is  made  as  to  the  title  of 
plaintiff  end  his  ownership  in  all  of  the  premises  d('- 
scribed  in  the  complaint  up  to  and  including  March  5. 
1880";  and  contends  that  this  stipulation  ''lets  the  defend- 
ant out,"  because,  it  is  said,  "if  plaintiff  was  the  owner  up 
to  and  including  March  6, 1880,  the  decree  of  confirmation 
cuts  no  figure  whatever." 

The  obvious  intention  of  the  stipulation  was  to  con- 
eede  that,  prior  to  the  time  when  title  would  have  vested 
In  the  defendant  under  the  sale  to  him  if  the  proceed- 
ings were  valid,  the  plaintiff  was  the  owner;  thus  leav- 
ing the  sole  question  whether  or  not  his  title  was  divested 
by  these  proceedings.  This  is  clearly  shown  by  the  body 
of  the  stipulation,  which  admits  that  the  plaintiff  was  seised 
in  fee  '^rior  to  the  decree  of  confirmation,  ....  and 
prior  to  the  execution  of  the  deed  of  Elizabeth  Wagner, 
then  guardian,"  etc. 

This  deed  was  made  March  6,  1880,  and  as  plaintiff's 
title  was  divested  by  the  deed,  and  not  by  the  confirma- 
tion of  the  sale,  the  stipulation,  even  as  construed  by 
respondent,  cannot  aid  him.  (Doe  v.  Jackson,  61  Ala. 
614.) 

All  of  the  proceedings  had  in  the  probate  court,  except 
the  petition,  were  objected  to  as  offered  by  the  defend- 
ant, and  the  objections  were  sustained  by  the  court,  as  was 
also  the  objection  to  the  deed  made  by  the  guardian  to 
the  defendant.  As  those  objections  are  fully  covered 
XCVII  Cal.— 24 
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by  what  has  been  said,  it  is  not  necessary  to  notice  them 
further. 

The  court  erred  in  sustaining  these  objections,  and 
the  judgment  should  be  reversed. 

Belcher,  C,  and  Temple,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed. 

Db  Haven,  J.,  McFarland,  J.,  Fitzgerald,  J. 
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JENNIE  M.  FRAZIER,  Respondent,  v.  CATHERINE 
LYNCH  ET  AL.,  Appellants. 

BjEcncEifT — ^Possession  of  Defendant — ^Failure  of  Proof. — In  an 
action  to  recover  possession  of  land,  where  the  evidence  fails  to  show 
that  the  defendant  was  in  possossion  at  the  commeDcement  of  the 
action,  the  plaintiff  is  not  entitled  to  judj^ment. 

Id. — Trespass  of  Defendants — Lack  of  Possession — Vebdiot 
AGAINST  Evidence. — Where  the  e\idpnce  given  in  such  action  on  the 
part  of  the  plaintiff  has  reference  to  certain  acts  done  by  the  defend- 
ants on  the  land  a  few  days  before  the  action  was  commenced,  and 
tends  rather  to  show  a  trespass,  or  a  prf'vention  of  the  plaintiff  from 
going  thereon,  than  an  actual  possession  thorpof  by  the  defendants, 
and  it  was  testified  on  behalf  of  the  defendants  that  from  that  time 
antil  the  commencement  of  the  action  neither  of  them  was  in  posses- 
sion, or  exercised  any  control  of  the  land,  and  there  is  no  evidence 
of  any  subsequent  act  by  either  of  them  with  reference  to  the  land, 
or  that  either  of  them  was  in  possession  of  the  land  at  the  time  of 
the  commencement  of  the  action,  or  for  several  days  prior  thereto, 
a  verdict  in  favor  of  the  plaintiff  will  be  set  aside  as  not  sustained 
by  the  evidence. 

Id. — Instruction — Presumption  of  Possession  from  Trespass. — An 
Instruction  to  the  jury  that  if  they  should  find  from  the  evidence  that, 
a  few  days  before  the  commencement  of  the  action,  the  defendants 
were  apon  the  premises,  or  entered  thereon  and  drove  the  plaintiff  and 
her  agents  and  emploj-ees  off  the  premises,  and  prevented  them  from 
plowing  the  premises,  by  threats  or  force,  such  cast  were  acts  of  pos- 
session on  the  part  of  the  defendants,  and  that  if  there  was  no  evi- 
dence to  the  contrary,  they  mi^ht  presume  and  find  that  the  defend- 
ants were  in  possession  at  the  time  of  the  commencement  of  the 
action,  is  erroneous.  Possession  of  the  defendants  must  be  shown  as 
a  fact,  and  cannot  be  inferred  from  the  mere  commission  of  a  trespaM 
by  defendants  upon  the  possession  of  plaintiff. 
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Id. — Presumption  as  to  Continuance  of  Trespass. — ^There  is  no 
presumption  of  law  that  a  trespass  continues  from  the  time  of  tb» 
commission  until  any  subsequent  date. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL 

The  facto  are  stated  in  the  opinion  of  tha  court. 

Z.  Montgomery,  for  Appellants. 

A.  E.  Nutt^  and  F.  W.  Etuing,  for  Respondenl 

Harrison,  J. — ^Action  to  reoover  possession  of  certain 
land  in  San  Diego  County,  with  damages  for  the  with- 
holding thereof. 

The  possession  of  the  land  by  the  defendant  at  the 
time  when  the  action  is  commenced  is  a  necessary  ele- 
ment of  the  plaintiff's  right  to  recover  in  an  action  of 
this  nature,  and  must  be  alleged  in  the  complaint;  and 
being  an  issuable  fact,  must,  if  denied  in  the  answer,  be 
established  at  the  trial.  Under  the  common-law  system, 
in  which  the  declaration  consisted  of  only  a  series  of 
fictions,  the  tenant  was  not  permitted  to  defend  the  ac- 
tion, except  upon  entering  into  the  "consent  rule," 
whereby  he  consented  to  plead  the  general  issue,  and  at 
the  trial  to  admiit  his  possession,  and  also  the  lease,  en- 
try, and  ouster  of  the  plaintifiF,  and  to  insist  only  on  his 
title,  so  that  the  only  matter  which  was  tried  by  the 
court  was  an  issue  not  presented  by  the  pleadings  or 
alleged  in  the  declaration,  viz.,  whether  the  plaintiflfs 
lessor  had  any  title  to  the  land.  As  these  fictions  have 
been  abolished  by  the  reform  in  pleading,  and  the 
pleader  is  required  to  state  in  ordinary  and  concise 
language  the  facts  which  oonstiitute  his  cause  of  action, 
inasmuch  as  the  withholding  of  the  possession  by  the 
defendant  at  the  time  of  commencing  the  action  is  one 
of  the  facts  which  constitute  the  plaintiff's  right  to  a  re- 
covery, it  is  essential  that  it  be  averred  (Payne  v.  Tread- 
well,  16  Cal.  244) ;  and,  being  an  issuable  fact,  if  denied, 
that  it  be  proved.     This  action,  being  only  for  the  re- 
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oovery  of  the  possession  of  certain  real  property,  cannot, 
in  a  case  where  the  defendant  is  not  in  possession,  be 
substituted  for  an  action  to  determine  whether  the  plain- 
tiff or  the  defendanl;  has  the  title  to  the  land.  The 
gravamen  of  the  aotion  is  the  withholding  of  the  posses- 
sion from  the  plaintiff,  and  the  very  essence  of  the 
plaintiff's  cause  of  action  is  lacking,  if  the  defendant  is 
not  shown  to  be  in  such  possession.  Accordingly,  it  has 
been  invariably  held  that  if  the  plaintiff  fails  to  show  that 
the  defendant  was  in  possession  of  the  land  sued  for  at  the 
commencement  of  the  action,  he  is  not  entitled  to  judg- 
ment. (Oamer  v.  Marshall,  9  Gal.  268 ;  Owen  v.  Fowler, 
24  Oal.  192;  Hawkins  v.  Reiehert,  28  Cal.  532;  Pope  v. 
Dattan,  31  Gal.  218.) 

The  jury  in  the  present  case  were  instructed  by  the 
court  in  accordance  with  the  foregoing  rule,  but  the  de- 
fendants assign  as  one  of  the  errors  committed  at  the 
trial  that  the  evidence  was  insufficient  in  this  respect  to 
sustain  the  verdict.  The  evidence  presented  on  the  part 
of  the  plaintiff  of  any  possession  of  the  land  by  either  of 
the  defendants  had  reference  to  certain  acts  done  by 
tliem  on  the  land  a  few  days  before  the  action  was  com- 
menced, and  tended  more  to  show  a  trespass,  or  a  pre- 
vention of  the  plaintiff  from  godng  thereon,  than  an 
actual  possession  thereof  by  the  defendants.  It  was  tes- 
tified on  behalf  of  the  defendants  that  from  that  time  until 
the  commencement  of  the  action  neither  of  them  was 
in  possession  or  exercised  any  control  of  the  land,  and  the 
record  does  not  contain  any  evidence  of  any  subsequent  act 
by  either  of  them  with  reference  to  the  land,  nor  has  the 
lespondent  called  our  attention  to  any  evidence  which 
shows  that  the  defendants  were,  either  of  them,  in  pos- 
sesBion  of  the  land  at  the  commencement  of  the  action,  or 
for  seveml  days  prior  thereto. 

Tfce  court  instructed  the  jury  that  "if  from  all  the 
evidence  in  this  case  you  should  find  that,  a  few  day^ 
before  the  commencement  of  this  action,  the  defendants. 
or  some  or  any  of  them,  were  upon  the  premises  de 
scribed  in  the  complaint,  or  entered  thereon  and  ordero<^ 
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and  drove  the  plaintiflF  and  her  agents  and  employees  oflf 
from  said  premises,  and  prevented  them  from  plowing 
iBid  premises,  by  threats  or  force,  such  acts  on  the  part 
of  such  defendant  or  defendants  were  acts  of  possession 
on  the  part  of  suoh  defendants;  and  if  there  is  no  evi- 
dence to  the  contrary,  you  have  a  right  to  presume  and 
to  find  theit  such  defendant  or  defendants  so  ordering, 
driving,  preventing,  or  threatening  were  in  possession 
of  the  said  real  estate  a/t  the  time  of  the  commencement 
of  this  action."  In  this  instruction  the  court  erred.  The 
possession  of  the  land  by  the  defendants  was  a  fact  to  be 
shown  by  the  plaintiff;  and  while  it  may  be  sufficient 
in  some  cases  to  show  a  construotive  as  contradistin- 
guished from  an  actual  possession  (Crane  v.  Ohirardelli, 
46  Oal.  235),  yet  the  evidence  presented  in  this  case  did 
not  tend  to  establish  a  construotive  possession;  and  it  is 
not  a  presumption  of  law  that  a  trespass  continues  from 
the  time  of  its  commission  until  any  subsequent  date; 
nor  should  the  jury  have  been  instructed  that  they 
might  infer  the  possession  of  the  defendants  from  the  fact 
that  they  had  previously  oommitted  a  trespass  apon  the 
possession  of  the  plaintiff. 
The  judgment  and  order  are  reversed. 

Patxbson,  J.,  and  Gabouttb,  J.,  concurred. 


[No.  18C58.    Department  Two. — Vthmnrj  2i,  1898.] 

MARGARET    MoCORMICK,     Appellant,     v,  PRED- 

ERIC3K  SUTTON  bt  al.,  Rbspondbnts. 

Town  Sns  Patent — ^Minkbix  Lauds. — ^A  iMtent  to  a  town  dto  eon- 
veyn  a  perfect  title  in  fee,  except  as  to  each  land  aa  was  known  to  eon- 
tain  valnable  mines  before  the  iaananoe  of  the  patent 

Id. — ^DisooTDT  or  Minz&al  Bdobx  Imfbovkiceztt  of  Lot. — ^Wheie  a 

town  site  patent  has  been  itraned,  and  a  deed  to  a  lot  thereof  has  been 
regalarly  granted  by  the  town  antboritieatoanindlTidaalelaiminf  It, 
the  deed  carries  to  the  grantee  a  perfect  title,  where  no  mine  has  been 
discovered,  and  the  land  was  not  Icnown  to  be  mineral  at  the  date  of  the 
patent ;  and  the  discovery  of  a  mine  aftpr  the  execution  of  the  deed,  and 
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before  the  occapancy  of  the  lot  for  residence  or  buflinefls  parposes. 
will  not  give  the  mining  claim^it  the  right  to  the  property  as  against 
the  grantee  under  the  t0¥m  site. 
Id. — ^Location  of  Mining  Claim — ^Patented  LAin>. — ^An  attempted  lo- 
cation of  a  mining  claim  upon  a  lot,  the  title  to  which  has  passed  into 
private  ownership  by  patent  from  the  United  States,  is  invalid. 

AOVEBSE  P08SESSION--CONSTSUCnVB  POSSESSION — RIGHTS  OT  OWNEB 

IN  Feb — Bntbt  op  Intbudbb  undet.  Written  Instbument. — ^Where 
the  owner  of  the  tme  title  to  land  is  in  possession  thereof,  the  con- 
structive possession  follows  his  title,  except  as  to  that  part  of  the  land 
which  is  in  the  actual  adverse  possession  of  an  intruder,  and  the  latter 
cannot  acquire  constructive  adverse  possession  against  the  own«r  is 
fee  by  entry  under  a  written  instrument 

Appbal  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare Countyi  and  from  an  order  denying  a  new  trial. 

l%e  facts  are  stated  in  the  opinion  of  the  court. 

WheaUm,  KaUoch  &  Kieree,  for  Appelknt. 

F.  W.  Street,  and  /.  F.  Ro<mey,  for  BeapondaniB. 

McFabland,  J. — ^This  ia  an  action  to  quiet  title  to  a 
piece  of  land  described  as  lot  60,  in  a  certain  block  in 
the  city  of  Sonoia,  county  of  Tuolumne.  The  defend- 
ants filed  separate  answers,  and  each  claimed  title  to  a 
large  portion  of  said  lot  by  virtue  of  an  alleged  location 
and  ownership  of  a  quartz-mining  claim,  called  the  San 
Guiseppi  Quartz  Mine;  and  defendant  Sutton  further 
averred  that  he  had  been  in  the  adverse  possession  of 
that  portion  of  said  mine  which  is  embraced  in  said  lot 
60  for  more  than  five  years  before  the  commencement 
of  the  suit,  and  pleaded  the  statute  of  limitations. 
Judgment  went  in  the  lower  court  for  the  defendants, 
and  the  court  decreed  that  Sutton  was  entitled  to  the 
possession  of  all  that  part  of  said  lot  50  which  was  in- 
cluded within  the  said  alleged  mining  claim.  Plaintiff 
appeals  from  the  judgment,  and  from  an  order  denying 
a  new  trial. 

It  appears  from  the  findings  that  on  March  24,  1874, 
Uie  government  of  the  United  Statas  issued  its  patent 
of  the  town  site  of  the  city  of  Sonora  to  the  trustees  of 
said  city.    Said  lot  50  was  a  part  of  said  town  site,  and 
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was  conyeyed  by  the  said  trustees  on  the  0th  of  August, 
1874,  to  one  Oliver  Cowan,  and  by  eeveml  mesne  convey- 
ances the  title  under  the  said  town  site  patent  to  said  lot 
50  passed  fiom  said  Cowan  to  the  appellant  before  the 
oommeiKsement  of  this  action. 

About  nine  years  afterwards,  to  wit,  in  January,  1883, 
the  respondent  Sutton  and  one  Gerlacfa  undertook  to 
locate  a  certain  quartz-mining  claim,  generally  known 
as  the  Guiseppi.  They  posted  and  recorded  a  notice, 
claiming  fifteen  hundred  feet  along  a  certain  quartz 
ledge,  waih  three  hundred  feet  surface  ground  on 
either  side,  properly  designated  its  boundaries,  and 
since  then  have  done  sufficient  work  within  said  boun- 
daries to  comply  with  the  laws  of  Congress  upon  the 
subject.  The  surface  location  included  a  large  part  of 
lot  60.  The  apex  of  the  vein  located  was  outside  of  said 
lot  60,  but  the  vein  in  its  dip  extended  under  the  sur- 
face ground  of  said  lot.  Gerlach  afterwards  conveyed 
his  interest  to  Sutton,  and  the  respondent  Halsey 
claims  the  right  of  possession,  under  a  contract  with 
Siitton. 

It  is  not  entirely  clear  upon  whet  theory  the  court 
below  decided  the  case  in  favor  of  respondents.  It  is 
true  that  there  is  a  finding  to  the  effect  that  Sutton 
held  the  mining  claim  adversely  for  more  than  five 
years,  and  counsel  for  respondent  in  some  parts  of  his 
brief  seems  to  found  his  right  upon  such  adverse  posses- 
sion; buft  some  of  the  findings  of  the  court  and  argu- 
ments of  respondent  seem  to  go  upon  the  theory  that 
the  town  site  patent  did  not  convey  any  mines  that  mi^t 
be  in  the  land,  although  not  discovered  until  after  the 
date  of  the  patent  of  the  town  site.  The  court  also 
found  that  the  said  Cowan,  the  original  grantee  from 
the  town  authorities,  did  not  occupy  said  lot  60  as  a 
residence,  or  as  a  place  of  business,  or  for  any  purpose; 
and  from  a  quotation  made  by  counsel  for  respondent 
from  the  opinion  of  the  court  in  Deffeback  v.  Hawke.  115 
U.  S.  392,  and  quoted  in  Richards^  v.  Dower,  81  Cal.  44, 
it  would  seem  that  both  court  and  counsel  were  of  opin- 
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ion  that  mines  discovered  within  the  patented  town  siie 
before  the  occupation  of  a  lot  for  business  or  residence 
purposes   could  be  held  against  the   grantee   from    the 
town  site,  although  not  discovered  until  after  patent  to  the 
town  sdte  had  issued.     If  the  judgment  of  the  court  went 
upon  any  such  theory,  it  is  sufficient  to  say  that  the  law 
is  clearly  established  to  be,  that  a  patent  to  a  town  site 
conveys  a  perfect  title  in  fee,  except  as  to  such  land  a< 
was  known  to  contain  valuable  mines  before  the  issuance 
of  the  patent.     (Smith  v.  Hill,  89  Cal.  122,  and  oases 
there  cited;  Deffeback  v.  Hawke,  115  U.  S.  392;  DaviM  v. 
Weihhold,  139  U.  S.  507;  Richards  v.  Dower,  81  Oal.  44.) 
The  expression  referred  to  in  the  opinion  of  Deffeback  v. 
Hawke,  115  U-  S.  392;  is  as  follows:     "A  mine  is  not 
reserved  unless  it  is  not  only  known,  but  blown  to  be 
valuable,  at  the  date  of  the  patent,  or  discovered  to  be  so 
befon  the  occupation  or  improvement  of  the  land  con- 
taining them  for  residences  or  business  under  the  town 
site  title."    li  seems  to  be  contended  that  the  meaning 
of  this  es^ression  is,  that  al4;hough  a  town  site  patent 
may  have  issued,  and  a  deed  to  a  lot  thereof  may  have 
been  regularly  granted  by  the  town  authorities  to  cm  indi- 
vidual claiming  it,  before  any  known  mine  had  been 
discovered,  still,  if  a  mine  had  been  discovered  before 
the  occupancy  of  the  lot  for  residence  or  business  pur- 
poses, then  the  newly  discovered  mine  would  hold  as 
against  the  gmntee  under  the  town  site.      But  this  is 
clearly  not  so.    In  Deffeback  v.  Hawke,  115  U.  S.  392,  the 
suit  was  commenced  by  the  holder  of  a  mining  claim 
which  had  been  entered  at  the  land-office,  and  no  patent 
had  issued  for  the  town  site.    The  defendants  in  that 
case  claimed  that  although  they  had  no  patent  under 
the  town  site,  still,  they  had  occupied  the  lot  for  business 
purposes  before  the  location  of  the  plaintiff's  mine,  and 
therefore  they  claimed  that  their  right  of  possession  was 
superior  to  thait  of  the  mine  claimant.    It  was  admitted, 
however,  in  that  case,  that  the  land  was  known  to  be 
valuable  mineral  land  before  its  occupation  for  business 
or  residence  purposes,  and  therefore  the  court  held  that 
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the  li^t  of  the  owners  of  the  mine  was  superior  to 
that  of  the  defendants;  and  the  opinion  of  the  ooort  can 
be  ooDfltrued  to  mean  nothing  else  than  this:  that  when 
a  patent  to  a  town  site  has  issued,  and  a  deed  made  to  a 
lot-owner,  the  latter  will  hold  as  against  any  claimants 
of  a  mine  discovered  subsequent  to  his  original  occu- 
pancy of  the  lot  for  buainess  or  residence  purposes. 
But  when  a  patent  has  issued  to  a  town  site,  a  deed  from 
the  town  authorities  of  a  town  lot  carries  to  the  grantee 
a  perfect  title,  where  no  mine  had  been  discovered  and 
the  land  was  not  known  to  be  mineral  at  the  date  of 
die  patent.  (DavM  v.  Weibbold,  139  U.  S.  507.)  And 
the  regularity  of  the  conveyance  from  the  authorities  of 
the  town  site  to  the  claimant  of  a  town  lot  cannot  be  after- 
wards questioned  collaterally.  In  the  case  at  bar,  lot  60 
was  not  known  to  contain  a  valuable  mine  at  the  date 
of  tbe  patent;  and  therefore  the  respondents  obtained 
no  title  to  any  portion  of  the  lot  by  virtue  of  the  at- 
tempted mining  location,  made  nearly  nine  years  after- 
wards. 

This  leaves  only  the  question  of  adverse  possession  to 
be  disposed  of.  Most  of  the  work  done  by  respondents 
upon  their  asserted  mining  claim  was  done  outside  of 
lot  60.  A  small  amount  of  work  was  done  underground; 
within  the  boundaries  of  said  lot  60;  and  there  was  an 
actual  occupancy  of  only  a  small  portion  of  the  surface 
of  said  lot  60  by  the  respondents.  They  had  an  arastra 
there,  and  a  dump-pile,  although  it  does  not  appear  how 
much  of  the  dump-pile  was  made  within  five  years  be- 
fore the  commencement  of  the  suit.  There  may,  also, 
have  been  an  occupancy  of  some  other  small  portions  of 
the  lot.  But  respondents  contend  that,  having  located 
their  mine  covering  a  large  portion  of  lot  60,  and  hav- 
ing continued  to  work  on  some  part  of  the  general  loca- 
tion, the  work  outside  of  lot  60  gave  them  constructive 
possession  of  all  of  lot  60  within  the  lines  of  their  min- 
ing location.  But  we  do  not  think  that  this  contention 
can  be  maintadned.  At  the  time  of  the  attempted  loca- 
tion of  the  mining  claim,  lot  60  was  no  longer  poblio 
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land  of  the  United  States,  but  had  passed  into  private 
ownerahip;  and  the  attempted  looation  of  a  mine  upojx 
said  lot  in  the  manner  prescribed  for  the  looation  of 
mines  on  the  public  domain  was  invalid.  Moreover, 
the  appellant  and  her  grantors  were  themselvesi  during 
the  whole  time,  in  possession  of  the  whole  of  lot  50, 
except  such  parts  thereof  as  were  actually  occupied  by 
respondents,  having  it  inclosed  with  a  fence,  and  using 
it  for  pasturage.  If  the  findings  of  the  court  can  be  con- 
strued as  finding  that  they  were  not  thus  in  possession, 
they  are  not,  as  to  that  subject,  justified  by  the  evidence. 
The  testimony  of  James  McGormick  clearly  shows  that 
there  was  such  possession  on  the  part  of  plaintiff  and 
her  grantors,  and  there  is  no  evidence  contradicting  it. 
Moreover,  respondents'  counsel  admits  such  possession, 
and  in  his  brief  says:  ''It  is  true  that  appellant,  during 
such  time,  was  in  the  general  possession  of  lot  50.''  If  it 
be  admitted,  therefore,  that,  as  claimed  by  appellants, 
the  notice  of  location  of  the  mining  claim  was  a  wrUtm 
instrument  within  the  meaning  of  section  322  of  the 
Code  of  Civil  Procedure,  and  would  carry  constructive 
possession  to  the  boundaries  designated  in  it,  still,  that 
doctrine  only  applies  to  unoccupied  land  of  which  there 
IS  no  possession  in  the  true  owner;  but  where  the  owner 
of  the  true  title  is  also  in  possession,  the  constructive 
possession  follows  his  title,  except  as  to  that  part  of  the 
land  which  is  in  the  actual  adverse  possession  of  the 
intruder.  (Semple  v.  Cook,  60  Oal.  29;  Labory  v.  Lot 
Angeles  Orphan  Asylum,  ante,  p.  270,  and  cases  there 
dted.)  Therefore,  in  the  case  at  bar,  the  appellant  hav- 
ing the  true  title,  and  being  in  general  possession  of  lot 
60,  her  constructive  possession  went  to  the  whole  lot, 
except  the  portions  actually  occupied  by  the  respond- 
ents. And  respondents  cannot  be  held  to  have  an  ad- 
verse possession  of  any  portion  of  lot  50,  except  those 
parts  thereof  of  which  they  were  in  the  actual  possession ; 
and  the  judgment  of  the  court  that  they  were  entitled 
to  the  possessdon  of  all  of  lot  50  embraced  in  their  min- 
ing location  was  erroneous.     These  views  make  it  un- 
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necessary  to  notice  any  other  points  made  in  the  case. 
(Certain  records  of  judgments  which  were  offered  in  evi- 
dence by  respondents,  but  excluded  by  the  court,  are 
printed  in  the  transcript;  but  they  are  so  printed  improp- 
erly, and  can  have  no  consideration.) 

Judgment  and  order  reversed,  and  cause  remanded  for 
a  new  trial. 

Db  Havbn,  J.,  and  Fxtzqebald,  J.,  eoncorred. 


[No.  14810.    Department  One. — ^Febniary  26,  1808.] 

E.  GROSSMAN,  Respondent,  v.  A.  M.  KENNISTON. 
Appellant. 

Mausasakob  or  MimiGiPAL  Ovfiokrs — ^EtxpcAL  or  Statdts— Mu- 

HIGEPAI.  Ck>BFOBATION   ACT— DISMISSAL  OW  OolCFLAIlfT. — The  ACt  of 

March  80,  1874  (Stats.  1873-74,  p.  911),  providing  for  a  Judgment  of 
remoya]  from  oflSce  of  municipal  officers  for  malfeasance  in  office  upon 
oomplaint  of  any  person,  and  for  a  money  judgment  in  ftiTdr  of  the 
complainant  for  one  hundred  dollars,  was  repealed  by  the  inconsistent 
provision  of  the  act  of  March  13,  1883  (Municipal  Corporation  Act, 
sec  11;  Stats.  1883,  p.  266),  providing  for  removal  from  office,  and 
conviction  of  a  misdemeanor  to  be  punished  as  such ;  and  a  complaint 
by  a  private  person  under  the  former  act,  after  the  passage  of  the 
Manldpal  Ck>rporation  Act,  must  be  dismissed. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  (bounty. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  E.  Bledsoe,  Rolfe  &  Freeman,  and  Hargrave  A  Bled- 
soe, for  Appellant. 

HarrtB  &  Oregg,  and  E.  Grossman,  for  Respondent. 

Patebsok,  J.  —  The  plaintiff  filed  an  accusation 
against  the  defendant,  who  is  a  member  of  the  board  of 
trustees  of  the  city  of  San  Bernardino,  charging  him 
with  having  willfully  violated  his  official  duty  as  a  city 
tnistce,  and  asking  that  he  be  removed  from  office.     It 
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was  alleged  that  while  holding  the  office  of  trustee  he 
leased  a  cortain  building  to  the  city,  to  be  used  by  the 
latter  as  a  city  hall,  and  that  he  received  pay  for  the  use 
of  the  building;  that  ho  also  let  to  diveis  oity  officiaU 
teams  belonging  to  a  firm  of  livery-stable  proprietors,  of 
which  he  was  a  member,  and  collected  pay  from  the  city 
for  the  use  thereof. 

A  demurrer  to  the  accusation  and  a  motion  to  dismiss 
the  proceeding  were  filed  and  overruled.  Thereupon  an 
answer  was  filed,  the  cause  was  heard  on  the  merits,  the 
allegations  of  the  complaint  were  found  to  be  true,  and 
judgment  was  entered  as  prayed  for.  From  this  judg- 
ment the  defendant  has  appealed. 

The  act  of  March  30,  1874,  provides  that  any  member 
of  any  board  of  officers,  state,  city,  or  county,  who  shall 
be  found  guilty  of  a  willful  violation  of  any  provision  of 
the  statute  prescribing  or  defining  his  duties,  or  who 
shall  be  found  guilty  of  any  other  willful  violation  of 
ofiioial  duty,  shall  be  deprived  of  bis  office.  Section  2 
of  the  act  provides  that  any  person  may  ffie  a  complaint 
charging  the  officer  with  a  willful  violation  of  official 
duty;  that  thereupon  a  citation  may  be  issued  and  a 
summary  hearing  had,  and  if  upon  such  hearing  the 
charges  are  sustained,  the  officer  may  be  deprived  of 
his  office,  and  the  court  may  enter  a  judgment  for  one 
hundred  dollars  in  favor  of  the  complainant  and  for  his 
costs  of  suit.  But  this  act,  so  far  as  it  provides  for  the 
removal  and  punishment  of  municipal  officers  for  mal- 
feasance in  office,  is  inconsistent  with  the  provisions  of 
section  11  of  the  Municipal  Corporation  Act,  passed 
March  13,  1883  (Stats.  1883,  p.  266),  which  reads  as 
follows: — 

''Sec.  11.  No  officer  of  such  city  shall  be  interested, 
directly  or  indirectly,  in  any  contract  with  such  city,  or 
with  any  of  the  officers  thereof  in  their  official  capacity^ 
or  in  doing  any  work,  or  furnishing  any  suiq>lie8,  for 
the  use  of  such  city  or  its  officers  in  their  official 
capacity;  and  any  claim  for  compensation  for  work 
done,  or  supplies  or  materials  furnished,  in  which  any 
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such  ofBicer  is  interested,  shall  be  void,  and  if  audited 
and  allowed,  shall  not  be  paid  by  the  treasurer.  Any 
willful  violation  of  the  provisions  of  this  section  shall  be 
a  ground  for  removal  from  office,  and  shall  be  deemed 
a  misdemeanor,  and  punished  as  such.'' 

The  act  of  March  30,  1874  (State.  1873-74,  p.  911), 
provides  for  a  judgment  of  removal  from  office,  and  a 
jodgment  in  favor  of  the  complainant  for  one  hundred 
dollars.  The  act  of  March  13,  1883,  provides  for  a  judg- 
ment of  removal,  and  conviction  of  a  miidemeanar  to  be 
punished  as  such.  Manifestly,  the  remedy  and  penalty 
provided  in  the  former  act  are  differenft  from  those  pro- 
vided in  the  latter  ttct.  Thds  being  the  case,  the  latter  act 
repealed  the  former,  and  the  proceeding  must  be  dismissed. 
(Fraser  v.  Alexander,  To  Oal.  147.) 

14  is  claimed  by  respondent  that  the  case  just  cited 
was  overruled  in  WickersJiam  v.  Brittan,  93  Cal.  34.  In 
tfab  he  is  mdstaken.  The  only  matter  decided  in  the 
Wickersham  case  germane  to  the  present  inquiry  was, 
that  the  decision  in  Fraser  v.  Alexander,  75  Cal.  147,  was 
obiter  dictum,  in  so  far  as  it  held  that  the  act  of  Mardi  30, 
1874,  was  repealed  by  the  provisions  of  the  constitution 
of  1879,  but  nothing  was  said  in  that  oase  impeuring  the 
decision  in  Fraser  v.  Alexander,  75  Cal.  147,  as  to  the 
effect  of  section  55  of  the  County  Government  Act  upon 
the  aot  of  March  30,  1874. 

The  judgment  is  reversed,  with  directions  to  the  court 
below  to  dismdss  the  proceeding. 

GABouTTBy  J.,  and  Habbisok,  J.,  oonourred. 
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[No.  14762.    Department  One.— February  2S,  1893.] 
E.  GROSSMAN,  Appbllant,  v.  H.  G.  LESHER,  Rf« 

BPONDBNT. 
HlSOONDUOT  IN  OBTIGB— PfiOOEEDINO  VOB  RKMOYAL — CONSTBUCTION  OF 

Penal  Oodb — ^Aoousation  bt  Pbivate  Person — Osand  Jubt. — 
Section  889  of  the  Penal  Code,  providing  that  "when  the  proceedings 
are  had  for  the  removal  of  district,  county,  municipal,  or  township 
ofiScers,  they  may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  758  and  772,"  does  not  authorise  a 
private  individual  to  oonmience  a  proceeding  to  remove  any  such 
officer  from  his  office  because  of  willful  misconduct  in  office,  other 
than  that  mentioned  in  section  772  of  the  Penal  Code,  but  such  pro- 
eeeding  must  be  commenced  by  accusation  presented  by  a  grand  jury, 
M  pfOTlded  in  section  758  of  the  same  code. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bemaidino  County. 

Tbe  fiicte  are  stated  in  the  opinion  of  the  oonrL 

Harris  &  Oregg,  and  Ezra  Crowman,  for  Appellant. 

R.  E.  Bledsoe^  Rolfe  &  Freeman,  and  Hargrave  A  BUdr 
$oe,  for  Respondent 

Patbbson,  J.  —  The  charges  of  the  plaintiff  in  his  accu- 
sation filed  herein  are  of  the  same  nature  as  those  referred 
to  in  Grossman  v.  Kenniston,  ante,  p.  379.  By  the 
accusation,  the  plaintiff  herein  sought,  as  in  the  Ken- 
niston case,  to  remove  the  defendant  from  his  office  as 
cifty  trustee.  The  matter  was  heard  before  another  depart- 
ment of  the  superior  court.  Judgment  was  entered  in 
favor  of  defendant  for  his  costs,  and  plaintiff  has 
appealed. 

Counsel  for  appellant  herein  —  oounsel  for  respond- 
ent in  Grossman  v.  Kenniston,  ante,  p.  379  —  rely  upon 
a  proposition  not  presented  in  the  other  proceeding. 
They  claim  that,  under  section  889  of  the  Penal  Code, 
plaintiff  is  authorized  to  commence  and  prosecute  this 
proceeding.  That  section  reads  as  follows:  ''When  the 
proceedings  are  had  for  the  removal  of  district,  county. 
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municipal^  or  township  officers,  they  may  be  oornmenced 
by  an  aocusfttion  or  information,  in  writing,  as  provided 
in  sections  758  and  772." 

We  see  no  merit  in  this  contention.  The  section  re- 
ferred to  simply  provides  that  proceedings  for  removal 
of  public  oflScers  may  be  commenced  by  either  an  accu- 
sation or  an  information,  as  provided  in  sections  758 
and  772.  Section  772  provides  for  proceedings  in  the 
superior  court  upon  an  accusation,  in  writing,  filed  by 
any  person  against  any  officer,  for  "charging  and  collect- 
ing illegal  fees  for  services  rendered,  or  to  be  rendered, 
in  his  office,"  or  neglect  ''to  perform  the  official  duties 
pertaining  to  his  office."  It  is  not  claimed  in  this  ease 
that  the  defendant  charged  or  collected  illegal  fees,  or 
that  he  has  refused  or  neglected  to  perform  any  official 
duty.  The  accusation  charges  the  defendant  with  an 
entirely  different  kind  of  misconduct  in  office.  When 
the  proceedings  are  for  any  willful  or  corrupt  misoon 
duct  in  office,  other  than  siwdi  as  are  mentioned  in  secv 
tion  772,  they  must  be  commenced  by  accusation  pre- 
sented by  a  grand  jury,  as  provided  in  section  758.  II 
is  only  when  the  misconduct  complained  of  consists  in 
charging  and  collecting  illegal  fees,  or  failure  or  neglect 
to  perform  the  official  duties  imposed  upon  the  officer  by 
law,  that  the  prosecution  may  be  had  upon  the  complaint 
of  an  individual. 

Judgment  affirmed. 

GabovttBp  J.,  and  Habbisoh,  J.,  oaneoned. 
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[No.  19101.    Department  One. — ^February  25,  1893.] 

R.  R.  DARBY,  Appellant,  v.  THE  ARROWHEAD 
HOT  SPRINGS  HOTEL  COMPANY,  Respondent. 

Assumpsit — ^Monet  Loansd  to  Hotel  C!obfobation — Trakbfkb  ow 
Oause  of  AonoN — Bvidbncb — Deed  fbom  Stockholder  to  Ck>- 
STOCKHOLDEBS. — In  an  action  against  a  hotel  corporation  to  recover 
a  sum  of  money  claimed  to  have  been  loaned  to  the  corporation  by  the 
plaintiff,  where  the  answer  alleged  as  a  defense  that  before  the  com- 
mencement of  the  action  the  plaintiff  had  transferred  the  demand  to 
other  parties,  and  was  not  the  owner  or  holder  thereof,  and  the  eri- 
dence  showed  that  the  plaintiff  had  made  the  advances  of  money  as  a 
stockholder  in  the  corporation  defendant,  a  deed  from  the  plaintiff  to 
the  alleged  transferees,  who  were  also  stockholders  in  the  corporation, 
transferring  all  of  the  plaintiff's  interest  in  all  the  property  belonging 
to  the  corporation,  *'inclading  all  furniture  and  fixtures,  Insurance, 
papers,  stock,  books  of  account,  bills  receivable,  accounts,  claims  and 
advances,  business,  and  good-will,"  Is  properly  admitted  in  evidence, 
upon  the  part  of  the  defendant,  as  tending  to  show  a  sale  and  transfer 
by  the  plaintiff  to  the  transferees  therein  named  of  the  demand 
against  the  corporation,  which  is  the  basis  of  the  action. 

Id. — Pabol  Evidence  to  Explain  Deed. — ^The  hotel  oorporatioii  not 
being  a  party  to  the  deed  from  the  plaintiff  to  a  portion  of  the  remain- 
ing stockholders,  and  not  having  any  shares  of  stock  to  be  sold,  or 
any  claims  for  money  advanced,  notwithstanding  the  description  in  the 
deed  is  of  property  belonging  to  the  hotel  company,  including  stock 
and  moneys  advanced,  it  is  competent  to  show  by  parol  evidence  that 
the  plaintiff  had  made  advances  of  money  as  a  stockholder  to  the  cor- 
poration, which  were  the  subject  of  the  transfer,  and  thus  explain  the 
language  of  the  contract  by  referenoe  to  the  circumstances  under 
which  it  was  made. 

Id. — Construction  of  Written  Instrument. — Courts  cannot  adopt 
a  construction  of  any  legal  instrument  which  shall  do  violence  to  the 
use  of  language  or  to  the  rules  of  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new 
tidaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Holloway  &  Kendrick,  and  Ray  Billingsley,  for  Appel- 
lant. 

The  parol  evidence  offered  was  inadmissible,  as  there 
was  no  ambiguity  in  the  language  of  the  deed.  (Civ. 
Code,  sec.  1638;  Swain  v.  Orangers'  Union,  69  Cal.  186; 
Hefwitt  v.  Dean,  91  Cal.  11.) 
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H.  C.  Rolf 6,  and  Chwpinan  &  Hendrick,  for  Respondent. 

Parol  evidence  was  admissible  to  explain  the  circum- 
stances surrounding  the  parties  at  the  time  of  the  execu- 
tion of  the  deed.  (Code  Civ.  Proc.,  sec.  1856;  Civ.  Code, 
sec  1647 ;  Jenny  Lind  Co.  v.  Bower,  11  Cal.  197 ;  Stanley 
V.  Oreen,  12  Cal.  162;  McNeil  v.  Shirley,  33  Cal.  202; 
Thompson  v.  McKay,  41  Cal.  221;  Altschul  v.  San  Fran- 
CISCO  P.  H.  A.,  43  Cal.  171;  Sprague  v.  Edwards,  48  Cal. 
239;  Truett  v.  Adam,  66  Cal.  221;  Orennan  v.  McGregor, 
78  Cal.  258.)  Parol  evidence  is  admissible  to  identify 
the  person  or  thing  described.  (Garwood  v.  Garwood, 
29  Oel.  520;  Penry  v.  Richards,  52  Cal.  499;  Wheeler  v. 
Bolton,  66  Cal.  87.)  It  is  also  admissible  to  show  the 
true  meaning  or  sense  in  which  a  word  is  used.  (Brew- 
ster V.  Lathrop,  15  Cal.  21.) 

The  Court.  —  The  plaintiff,  R.  R.  Darby,  brought  this 
action  to  recover  a  certain  sum  of  money  from  the  defend- 
ant, a  hotel  corporation,  claimed  by  him  to  have  been 
loaned  to  the  corporation.  The  defendant  denied  all  the 
allegations  of  the  complaint,  except  that  the  defendant 
was  a  corporation ;  and  for  a  further  and  separate  defense 
alleged  that  before  the  commencement  of  this  action  the 
plaintiff  had  sold  and  transferred  to  other  parties  every 
indebtedness  due  by  the  defendant  to  the  plaintiff,  which 
included  the  present  demand,  and  that  at  the  time  the 
action  was  brought  the  plaintiff  was  not  the  owner  or 
holder  of  any  demand  against  the  defendant.  The  court 
below  found  all  the  allegations  of  the  answer  to  be  true, 
and  rendered  judgment  in  favor  of  defendant,  for  costs, 
etc.  From  that  judgment,  and  from  an  order  refusing; 
a  new  trial,  this  appeal  is  taken. 

The  main  ground  assumed  by  the  plaintiff  and  appel- 
lant for  a  reversal  of  the  judgment  and  order  is,  that  the 
court  erred  in  the  admission  in  evidence  of  a  certain 
deed  from  the  plaintiff  to  three  other  persons,  who  were 
stockholders  in  the  hotel  corporation.  The  objection 
made  was,  that  the  evidence  proffered  was  irrelevant  and 
immaterial,  and  not  responsive  to  any  of  the  pleadings 
XCVII  Gal.— 25 
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in  the  case.  If  it  sufficiently  appears  from  the  recitals 
of  this  instrument  that  the  plaintiff's  claim  against  the 
hotel  corporation  for  loaned  money  was  transferred  and 
assigned  to  the  three  persons  named  in  that  instrument 
as  transferees^  then,  of  course,  the  deed  was  relevant  and 
material  to  the  issues  raised  in  the  pleading.  To  our 
minds,  the  reoitak  above  adverted  to,  taken  in  connei'-tion 
with  the  circumstances  of  the  transfer  proved  by  the  plain- 
tiff himself,  make  it  clear  that  it  was  intended  by  that 
instrument  to  sell  and  transfer  to  the  three  parties  above 
named  the  demand  against  the  hotel  corporation,  which  h 
the  basis  of  plaintiff's  action. 

The  language  describing  a  part  of  the  property,  and 
which  affects  the  matter  in  hand,  runs  thus:  "And  also 
all  right,  title,  and  interest,  of  whatsoever  nature,  in  and 
to  all  property,  real,  personal,  and  mixed,  in  San  Ber- 
nardino county,  hitherto  and  now  belonging  to  the  Arrow- 
head Hot  Springs  Hotel  Company,  a  corporation,  includ- 
ing all  furniture  and  fixtures,  insurance,  papers,  stock, 
books  of  account,  bills  receivable,  accounts,  daims,  and 
advances,  business,  and  good-will." 

The  plaintiff  had  shown  by  evidence  that  he  was  a 
stockholder  in  the  corporation,  and  that  he  had  made  to 
it  loans  and  advances  to  the  amount  he  sued  for;  that 
the  other  stockholders,  four  in  number,  had  also  made 
such  loans;  and  that  he  had  sold  his  stock  and  interest 
in  the  hotel  company  property  by  instrument  of  writing 
to  the  three  grantees  in  the  deed.  The  instrument  in 
question  was  certainly  not  one  by  the  terms  of  which 
the  transferees  and  purchasers  were  selling  any  stock 
or  claims  for  the  money  they  had  loaned  or  advanced. 
The  hotel  corporation  did  not  have,  and  oould  not  have, 
belonging  to  it  any  shares  of  stock  which  it  oould  sell  or 
transfer,  neither  could  such  a  corporation  have  any  claims 
for  money  advanced  or  loaned.  Therefore,  it  is  very  clear 
that  the  only  other  person  or  party  to  this  instrument 
who  had  any  stock  or  claim  for  advances  which  he  trans- 
ferred or  could  transfer  was  the  plaintiff. 

It  does  not  appear  from  the  language  of  the  instni- 
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ment,  therefore^  with  absolute  certainty^  to  whom  the 
''advances"  mentioned  in  the  deed  belonged;  bu/t  taking 
the  evidence  of  the  plaintiff  that  he  had  made  advances 
of  money  as  a  stockholder,  and  that  of  the  transferees 
of  the  plaintiff's  interest  in  the  hotel  company,  it  is  plain 
that  the  advances  intended  to  be  transferred  were  those 
which  formed  the  basis  of  this  action. 

The  argument  suggested  by  the  appellant  againet  this 
view  of  the  matter  is,  that  the  language  of  the  deed 
as  affecting  these  "advances"  is  too  plain  to  admit  of 
any  ezplcmation  whatever;  thai  it  is  there  distinctly  as- 
eerted  that  these  advances  belonged  to  the  hotel  company, 
and  therefore  no  explanation  by  parol  could  be  admit- 
ted wlkich  oould  vary  the  meaning  of  that  language. 
Bat,  as  we  have  seen,  suoh  a  hotel  corporation  could  not, 
according  to  the  rules  of  law,  advance  money  to  any  one, 
as  a  bank  or  commission  merchant  could;  therefore,  it 
appears  on  the  face  ot  the  instrument  itself  that  such 
advanoes  made  to  some  one  could  not  belong  to  the  cor- 
poration. "Courts  cannot  adopt  a  construction  of  any 
legal  instrument  which  shall  do  violence  to  the  use  of 
language  or  the  rules  of  l»w."  (2  Parsons  on  Contracts, 
7th  ed.,  495.)  This  being  so,  it  seems  pertinent  to  show 
in  this  matter  what  advances  were  transferred  by  the 
deed,  and,  as  it  were,  identify  to  whom  they  belonged 
when  the  instrument  was  executed,  and  thus  to  explain 
this  language  of  the  contract  by  reference  to^  the  circum- 
0tanoeB  under  which  it  was  made.  (Code  Civ.  Proc., 
eeca.  1647,  1856-1860;  Brewster  v.  Lathrop,  15  Cal.  21;  2 
Parsons  on  Contracts,  7th  ed.,  550.)  It  will  be  observed 
here,  also,  that  the  corporation  against  which  this  suit 
is  brought  is  not  a  party  to  the  instrument  offered  in 
evidence.  Tlie  three  stockholders  to  whom  the  trans- 
fer was  made,  and  the  fourth,  who  made  it,  are  the  sole 
partdes.  The  fifth  stockholder  is  not  a  party  in  privity 
with  them  in  the  matter.  It  would  seem,  therefore,  that 
the  strictness  of  the  rule  against  the  admission  of  parol 
evidence  to  explain  this  contract  should  be  relaxed  in  a 
case  like  this.     "In  such  cases  much  of  the  reason  which 
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prohibits  the  introduction  of  extrinsic  evidence  fails,  and 
with  it  the  prohibition  faila."  (2  Parsons  on  Contracts, 
7th  ed.,  687.) 

We  therefore  think  that  the  deed,  and  the  evidence 
explanatory  of  it,  were  admissible.  There  being  no  pre- 
judicial error  shown  by  the  record,  the  judgment  and 
order  are  afiSrmed. 


[No.  14014.    In  Bank.— rebniary  25,  1893.1 
0.    V.    NORTON,    Appellant,    v.    THE    ATCHISON, 
TOPEKA,  AND  SANTA  FE  RAH^ROAD  COMPANY, 
Respondent. 

VAOATINO    JVDQUttST   BY    DEFAXTLT— JUBISDICTIOW   OF    PERSON — ^NON- 

BESiDENT  Defendant — Service  of  Summons — False  Retubn — 
Remedy  rt  Motion. — Where  a  non-resident  has  not  been  personally 
served  with  summons  within  the  state,  and  a  default  judgment  has 
been  entered  in  the  action,  the  court  has  power,  within  a  reasonable 
time,  when  it  finds  that  it  has  been  deceived  by  a  false  return  of  such 
service  within  the  state,  to  quash  the  service  of  summons  and  vacate 
the  default  and  judgment  upon  motion;  and  it  is  not  necessary  to 
bring  an  independent  action  to  set  aside  the  judgment  Any  fact  going 
to  show  the  invalidity  of  the  judgment  can  be  presented  at  the  hear- 
ing of  the  motion. 

Id. — ^Basis  of  Motion — Gonstbugtion  of  Code — ^Affidavit  or  Mbb- 
ITB. — ^The  motion  to  set  aside  such  judgment  is  based  upon  irregu- 
larity, and  want  of  jurisdiction  in  fact,  and  not  upon  the  mistake, 
inadvertence,  surprise,  or  excusable  neglect  of  the  moving  party.  Sec- 
tion 473  of  the  Code  of  Civil  Procedure  has  no  application  to  such  a 
case,  and  it  is  not  necessary  that  the  motion  be  accompanied  by  an 
aflSdavlt  of  merits. 

Id. — ^TiMB  OF  Motion — ^Tebms  of  Court — Reasonarlb  Tims. — Under 
our  present  system,  terms  of  court  are  abolished,  and  a  motion  to  set 
aside  a  judgment  must  be  made  within  a  reasonable  time.  It  seems 
that,  following  the  analogy  of  section  473  of  the  Code  of  Civil  Pro- 
cedure, six  months  may  be  considered  the  extent  of  a  reasonable  time 
to  set  aside  a  judgment  rendered  upon  a  false  return  of  service  of 
summons. 

Id. — CoNnjcTiNo  Evidence  upon  Motion — Appeal. — Where  the  evi- 
dence is  conflicting  as  to  whether  or  not  the  defendant  was  served 
with  summons  within  the  state,  the  appellate  court  will  not  disturb 
the  finding  of  the  court  as  to  that  fact 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  granting  a  motion  to  set  aside  a  default 
judgment. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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WiUiam  N.  Fuller,  for  Appellant 

A  Branson,  and  Hunsacker,  Britt  &  Goodrich,  for  Re- 
spondent 

McFabland,  J.  —  This  is  an  appeal  by  plaintiff  from 
an  order  of  the  superior  court  granting  a  motion  of  defend- 
ant to  quash  tihe  service  of  summons,  to  set  aside  and 
vacate  the  default  of  defendant,  and  to  set  aside  and 
vacate  the  judgment  which  had  been  entered  in  the  case 
in  favor  of  plainitiff.  The  appeal  was  heard  in  Depart- 
ment Two,  and  the  order  of  the  court  below  was  there, 
upon  an  opinion  prepared  by  Beloher,  C.  affirmed.  (Post, 
p.  894.)  Upon  a  petition  by  appellant,  urging  strongly 
that  there  was  no  authority  in  the  court  to  grant  said 
motion,  a  hearing  was  ordered  in  Bank.  After  a  further 
and  full  consideration  of  the  point  made,  we  are  satis- 
fied that  a  correct  conclusion  was  reached  in  Depart- 
ment. 

Tlie  respondent  is  a  corporation  formed  under  the 
laws  of  Kansas,  and  having  its  principal  place  of  busi- 
ness in  and  being  a  resident  of  that  state.  The  action, 
yAuxAi  is  in  personam,  was  commenced  in  San  Diego 
County,  and  the  sheriff  of  that  county  returned  that  he 
had  personally  served  the  summons,  on  the  19th  of  Novem- 
ber, 1890,  on  K.  H.  Wade,  general  manager  of  defend- 
ant, *%y  delivering  to  said  defendant,  personally,  in 
the  county  of  San  Diego,  a  copy  of  said  summons/'  «tc. 
No  appearance  having  been  made  by  respondent 
within  ten  days,  its  default  was  entered  by  the  clerk 
on  the  first  day  of  December,  1890.  On  the  third  day 
of  December,  1890,  judgment  was  entered  by  the  court 
against  defendant,  the  judgment  reciting  that  defend- 
ant had  been  regularly  served  with  summons.  Within 
ten  days  thereafter,  to  wit,  on  December  12,  1890, 
respondent,  by  its  attorneys,  served  and  filed  a  no- 
tice that  ''the  defendant  in  the  above-entitled  action 
will  appear  for  the  purpose  of  this  motion  only,  and  for 
no  other  purpose,  and  will  move  the  court  to  set  aside 
and   recall  the  execution  heretofore  issued  in  this  case, 
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and  to  set  aaide  the  judgment  and  default  heretofore  entered 
on  tihe  first  day  of  December,  1890,  and  to  quash  service 
of  summons  herein,  upon  the  ground  that  said  service  is 
not  such  ae  is  authorized  by  law,  and  that  said  court  has 
no  jurisdiction  of  defendant  to  enter  said  default  or  judg- 
ment, and  that  the  same  is  void."  Affidavits  were  filefl 
by  both  parties  on  the  hearing  of  this  motion,  but  appel- 
lant objected  to  the  entertainment  of  any  such  affidavits 
on  the  part  of  respondent.  On  the  23d  of  January,  1891, 
the  court  granted  a  motion  quashing  the  service  of  the 
summons,  vacarting  the  judgment,  ete.  From  that  order 
plaintiff  appeals. 

It  is  contended  strenuously  by  appellant  that  such  a 
motion  can  be  maintained  only  when  based  upon  sec- 
tion 473  of  the  Code  of  Civil  Procedure;  that  this  motion 
is  not  based  upon  that  section,  and  is  not  accompanied 
by  any  affidavit  of  merits,  which  affidavit  has  been  held 
to  be  necessary  when  proceeding  under  the  section;  and 
that,  under  that  section,  a  party  can  be  relieved  only 
upon  an  offer  to  appear  and  plead  to  the  merifts.  Appel- 
lant relies,  on  this  point,  upon  People  v.  Harrison,  84 
Oal.  608;  People  v.  Oreene,  74  Cal.  400;  6  Am.  St.  Rep. 
448;  People  v.  Ooodhue,  80  Cal.  200;  and  some  other 
oases  cited.  But  the  cases  cited  go  no  fiu*ther  than  to 
hold  that  a  motion  to  vacate  a  judgment  cannot  be  made 
after  the  expiration  of  six  months,  or  with  respect  to 
one  ground  for  setting  aside  the  default,  after  one  year, 
unless  it  be  void  on  its  face.  The  recent  case  of  Jacks 
V.  Baldez,  97  Cal.  91,  might  also  be  cited  in  support  of 
what  appellant  deems  to  be  the  correct  position.  But 
those  authorities  relate  to  oases  which  come  clearly 
within,  or  should  have  been  brougjht  under,  the  provis- 
ions of  said  section  473.  The  main  provision  of  that 
section  is,  that  a  court  may  relieve  a  party  from  a 
judgn^nt  taken  against  him  'through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect";  and  it  is 
quite  clear  thaft  the  provision  just  quoted  has  no  appli^ 
cation  to  the  ground  upon  which  respondent  moved  in 
the  case  at  bar.    Defendant  here  is  not  asking  relief 
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from  its  neglect  or  mistake  or  default  of  any  character; 
ifts  contention  is,  that  the  court  has  no  jurisdiction  over 
it,  and  no  power  to  compel  it  to  answer  to  the  action. 
It  does  not  ask  to  be  allowed  to  come  in  and  answer, 
but  contends  that,  in  its  situation,  it  cannot  be  called 
upon  to  answer;  therefore  there  can  be  demanded  of  it 
no  aflSdavit  of  merits.  In  the  cases  dted  the  parties 
making  application  to  set  aside  the  judgment  confessed 
some  neglect  or  misconduct  from  which  they  sought  to 
be  relieved,  and  thus  come  clearly  within  the  provisions 
of  said  section,  and,  of  course,  were  compelled  to  com- 
ply with  the  provisions  of  iihe  section,  under  the  con- 
struction which  the  court  had  given  them.  Moreover, 
they  were  residents  of  the  state,  and  within  the  terri- 
torial jurisdiotion  of  her  courts;  while  in  the  case  at 
bar  respondent  is  a  non-resident,  and  beyond  such  juris- 
diction, except  80  far  as  the  statute  of  this  state  can  pro- 
vide and  has  provided  for  jurisdiction  under  special  cir- 
cumstances. It  was  clearly,  then,  the  duty  of  the  court 
to  quash  the  service  of  the  summons,  when  it  appeared 
to  it  that  the  return  of  such  service  was  false;  and  the 
vacating  of  the  judgment  was  an  incident  which  neces- 
sarily followed,  provided  that  the  proceeding  by  motion 
by  which  this  result  was  sought  to  be  accomplished  was 
a  proper  one. 

In  Freeman  on  Judgments,  commencing  at  paragraph 
105,  there  is  a  chapter  on  "Vacating  judgments  under 
statutes,''  and  various  statutes  of  different  states,  similar 
to  section  473  of  our  code,  are  reviewed,  and  the  dis- 
tinction between  proceedings  under  those  statutes  and 
proceedings  independent  of  them  is  stated;  and  in  para- 
graph 108  Ibe  author  says:  "In  all  cases  an  affidavit  of 
merits  must  be  made  and  filed,  except  where  it  appears 
that  the  court  bad  never  acquired  jurisdiction  of  the 
moving  party,  and  that  its  judgment  against  him  is 
void;  but  in  this  class  of  cases  he  is  entitled  to  relief, 
independently  of  those  statutes."  In  Bell  v.  Thompson, 
19  Cal.  707,  the  court  makes  this  same  distinction 
(section  A8  of  the  Practice  Act  being  at  the  time  of  that 
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deoisioD  the  same,  substantially,  as  the  present  section 
473  of  the  code),  and  also  in  People  v.  Greene,  74  Cal.  400, 
5  Am.  St.  Rep.  448,  in  Savings  etc.  Soc.  v.  Thome,  67  Cal. 
53,  and  other  cases.  (See  also  Ladd  v.  Stevenson^  112 
N.  Y.  326 ;  8  Am.  St.  Rep.  748 ;  and  Dobbins  v.  McNamara, 
113  Ind.  64;  8  Am.  St.  Rep.  626.)  In  Cowles  v.  Hayes, 
69  N.  C.  410,  the  coart,  in  discussing  a  motion  similar 
to  that  in  the  case  at  bar,  say:  "The  motion  is  not 
made  under  section  133  of  the  Code  of  Civil  Procedure; 
the  plaintiff  does  not  ground  his  claim  to  relief  on  his 
own  mistake,  inadvertence,  surprise,  etc.;  but  he  puts  it 
on  the  ground  that  the  judgment  of  which  he  complains 
was  irregular,  and  against  the  course  and  practice  of  the 
court." 

Appellant  contends  that  there  should  have  been  an 
independent  Action  brought  to  set  aside  the  judgment, 
but  we  do  not  think  so.  The  general  common-law  rule 
is,  that  courts  have  power  over  their  judgments  during 
the  en'tire  term  at  which  they  are  rendered,  and  may 
vacate  them  on  motion.  (Freeman  on  Judgments,  sees. 
90  et  seq.)  Many  of  the  courts  have  vacated  judgments 
after  Hie  expiration  of  the  term;  but  it  was  established 
in  California  that  such  jurisdiction  was  exhausted  at 
the  close  of  the  term,  unless  kept  alive  by  some  motion 
or  appropriate  proceeding  during  the  term.  (Bell  v. 
Thompson,  19  Cal.  706;  Shaw  v.  McGregor,  8  Cal.  521; 
Robb  V.  Robb,  6  Cal.  21;  Baldwin  v.  Kramer,  2  Cal.  582.) 
Under  our  present  system,  terms  of  court  are  abolished, 
and  a  motion  to  set  aside  a  judgment  would  have  to  be 
made  within  a  reasonable  time  {People  v.  Oreene,  74  Cal. 
400;  5  Am.  St.  Rep.  448);  and  perhaps,  following  the 
analogy  of  section  473,  six  months  might  be  considered 
the  extent  of  a  reasonable  time  for  any  motion;  but 
however  that  may  be,  there  is  no  question  in  the  case 
at  bar  as  to  reasonable  time,  because  the  motion  was 
made  within  ten  days  after  the  judgment.  It  is  ad- 
mitted that  a  motion  to  vacate  a  judgment  is  a  direct 
and  not  a  collateral  attack;  and  if,  as  we  hold,  a  motion 
was  the  proper  proceeding  in  this  case,  of  course  any 
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fact  going  to  show  the  invalidity  of  the  judgment  could 
be  presented  at  the  hearing  of  such  motion.  Where  a 
return  shows  that  a  non-resident  was  personally  served 
with  summons  within  the  state,  and  it  is  made  to  appear 
to  the  court  that  such  return  was  false,  it  would  be  strange 
if,  within  a  reasonable  time,  the  court  could  not,  upon 
application,  set  aside  the  service,  or  the  false  return  of 
•ervice,  and  vacate  the  judgment.  There  is  no  reason 
why,  in  such  a  case,  the  non-resident  should  be  put  to  the 
necessity  of  an  independent  action. 

We  hold,  therefore,  that,  where  a  non-resident  has 
not  been  personally  served  within  the  state,  the  court 
has  power,  within  a  reasonable  time,  when  it  finds  that 
it  has  been  deceived  by  a  false  return  of  such  service 
within  the  state,  to  quash  the  service  of  summons  and 
vacate  the  judgment.  This  is  as  broad  a  statement  of 
the  rule  as  the  facts  of  this  case  require.  And  so  hold- 
ing, we  think  that  the  order  of  the  court  below  should 
be  affirmed. 

With  respect  to  the  question  of  fact,  whether  or  not 
the  respondent  in  the  case  at  bar  was  served  within  the 
state,  the  evidence  before  the  lower  court  was  conflicting, 
and  we  would  not  be  warranted  in  disturbing  the  finding 
of  the  court  as  to  that  fact.  Upon  this  point  we  are  sat- 
isfied with  the  said  opinion  prepared  by  Commissioner 
Belcher  in  Department. 

The  order  appealed  from  is  affirmed. 

Paterson,  J.,  Db  Havbn,  J.,  and  Habbison,  J.,  oon- 
ourred. 

Bbatty,  C.  J.,  concurring.  —  Before  terms  of  court 
were  abolished,  it  is  clear  that  a  default  judgment  en- 
tered upon  a  false  return  of  personal  service  of  summons 
could  have  been  set  aside  upon  motion  made  within  the 
term.  The  abolition  of  terms  cannot  be  held  to  have 
abolish^  the  remedy  by  motion,  but  only  the  limitation 
of  time  within  which  the  motion  must  be  made;  and  if, 
under  section  473  of  the  Codo  of  Civil  Procedure,  a 
defendant   may   be   relieved    on    motion    from   a   default 
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judgment  taken  against  him  through  his  mistake  or  e.\ 
cusable  neglect,  provided  his  motion  is  made  within   u 
reasonable  time,  not  exceeding  six  months,  a  fortiori  he 
should  be  relieved  on  motion  made  within  the  same  time 
when  he  has  been  guilty  of  no  neglect. 

None  of  the  decisions  cited  are  in  conflict  with  thi? 
view.  They  merely  hold  that  judgment  will  not  be  vacated 
upon  motion  made  after  the  lapse  of  the  prescribed  period, 
unless  it  is  void  upon  its  face,  which  is  quite  consistent 
with  the  proposition  that  a  motion  made  within  the  stat- 
utory period  may  be  granted  as  well  when  the  defendant 
is  wholly  without  fault  as  when  he  has  been  guilty  of  neg- 
lect, mistake,  etc. 

As  to  the  conditions  upon  which  the  order  should  be 
made,  the  statute  only  requires  the  imposition  of  such 
terms  as  may  be  just;  and  when,  as  in  this  case,  the 
court  finds  that  the  defendant  has  never  been  brought 
within  its  jurisdiction,  it  would  not  be  just  to  require  it 
to  answer  to  the  merits,  or  to  make  an  affidavit  of 
merits. 

Upon  these  grounds,  I  concur  in  the  judgment. 

The  following  is  the  decision,  above  referred  to,  rendered 
in  Department  Two,  by  Mr.  Commissioner  Bekher,  July 
30,  1892:— 

Belcher,  C.  —  This  is  an  action  to  recover  the  value 
of  two  horses  which  were  delivered  by  plaintiflf  to  defend- 
ant, at  the  town  of  Hiawatha,  in  the  state  of  Kan- 
sas, to  be  transported  to  the  town  of  Escondido,  in  the 
state  of  California,  and  whioh  were  killed  while  in  tran- 
sit over  the  defendant's  railroad  to  their  place  of  desti- 
nation. The  complaint  is  in  the  usual  form,  and  alleges 
negligence  in  the  management  of  the  engine  and  train 
of  cars  as  the  cause  of  the  killing.  The  complaint  was 
filed  in  the  superior  court  of  San  Diego  County,  and  a 
summons  was  thereupon  issued  and  placed  in  the  hands 
of  the  sheriff  of  that  coun/ty.  By  his  return  on  the  sum- 
mons, the  sheriff  certified  that  he  "personally  served  the 
same,  on  the  nineteenth  day  of  November,  1890,  on  K.  H. 
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Wade,  general  manager  of  the  Atchison,  Topeka,  and 
Santa  Fe  Railroad  Company,  defendant  therein  named, 
by  delivering  to  said  defendant  personally,  in  the  county 
of  San  Diego,  a  copy  of  said  summons,  attached  to  a 
certified  copy  of  the  complaint  in  the  action  therein 
named.''  No  demurrer  or  answer  having  been  filed,  the 
default  of  the  defendant  was  entered  by  the  clerk  of  the 
court,  on  December  1,  1890.  Three  days  later,  the  case 
was  called  for  trial,  and,  after  witnesses  had  been  called 
and  examined  by  the  plaintiff,  judgment  was  entered  in 
his  favor,  according  to  the  prayer  of  the  complaint. 
The  judgment  recites  that  the  cause  came  on  regularly 
for  trial,  the  plaintiff  appearing  by  counsel,  and  the  de- 
fendant, a  corporation,  ''having  been  personally,  legally, 
and  regularly  served  with  summons  or  process,  and  hav- 
ing failed  to  appear  and  answer  plaintiff's  complaint 
filed  herein,  and  the  legal  time  for  answering  having 
expired,  and  no  answer  or  demurrer  having  been  filed, 
the  default  of  said  defendant  ....  having  been  duly 
and  legally  entered  against  said  defendant  according  to 
law, — now,  therefore,"  etc.  On  the  12th  of  December, 
1890,  after  due  notice,  the  defendant  appeared  by  attor- 
neys, and  moved  the  court  to  quash  the  service  of  sum- 
mons and  to  vacate  end  set  aside  the  said  default  and 
judgment,  upon  the  ground  that  the  said  service  was 
not  such  as  was  authorized  by  law,  and  that  the  court 
had  no  jurisdiction  of  defendant  to  enter  said  default  or 
judgment,  and  that  the  same  was  void.  In  support  of 
the  motion,  the  defendant  offered  to  read  in  evidence 
the  affidavits  of  E.  H.  Wade  and  A.  Branson,  copies  of 
which  had  been  served.  The  plaintiff  objected  to  the 
affidavits  being  received  in  evidence,  ''for  the  reason 
that  the  judgment  imports  absolute  verity,  and  cannot 
be  attacked  by  proof  aliunde/*  The  objection  was  over- 
ruled, and  an  exception  reserved.  The  hearing  was  then 
continued,  and  subsequently  the  plaintiff,  not  waiving 
his  objections  to  the  defendant's  affidavits,  introduced 
and  read  in  evidence  certain  counter-affidavits,  and  the 
defendant  introduced    and    read  certain    additional  affi- 
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davits.  All  of  the  affidavits  offered  were  received  and 
considered  by  the  oourt;  and  as  the  result  of  such  con- 
sideration, the  oourt,  on  January  23,  1891,  made  an  order 
granting  the  defendant's  motion,  and  thereby  quashed 
the  service  of  summons,  and  vacated  and  set  aside  the 
default  and  judgment  entered  against  defendant.  The 
plaintiff  excepted  to  the  order,  and  has  appealed  there- 
from to  this  court. 

1.  Appellant  contends  that  the  judgment  of  a  court  of 
general  jurisdiction  imports  absolute  verity,  and  that, 
on  a  motion,  like  this,  to  set  aside  a  domestic  judgment, 
the  parties  to  its  are  estopped  to  deny  the  jurisdiction  of 
the  court,  unless  its  want  of  jurisdiction  appears  on  the 
face  of  the  record;  that  here  the  recitals  in  the  judgment 
that  the  defendant  had  been  personally,  legally,  and 
regularly  served  with  process  conclusively  show  that 
the  court  had  acquired  jurisdiction  of  the  person  of  de- 
fendant, and  that  no  evidence  outside  the  judgment  roll 
was  admissible  to  contradict  these  recitals,  and  hence 
that  it  was  error  to  admit  in  evidence  the  affidavits 
offered  by  defendant  and  objected  to  by  plaintiff.  This 
position  cannot,  in  our  opinion,  be  sustained.  The  code 
provides  that  "any  judicial  record  may  be  impeached 
by  evidence  of  a  want  of  jurisdiction  in  the  court  or 
judicial  officer,"  (Code  Civ.  Proc,  sec.  1916,)  and  the 
only  question  is  as  to  the  method  of  procedure  to  effect 
the  impeachment.  The  rule  invoked  is  well  sustained 
by  the  authorities,  where  a  collateral  attack  is  made 
upon  a  judgment,  but  it  has  no  application  to  a  direct 
attack.  Here  the  motion  to  set  aside  the  judgment  was 
a  direct,  and  not  a  collateral,  attack,  as  has  been  held  in 
Qumerous  cases  decided  by  Una  court.  (People  v.  MuU 
Ian,  65  Cal.  396;  People  v.  Greene,  74  Cal.  400;  6  Am.  St. 
Rep.  448;  People  v.  Pearson,  76  Cal.  400;  Reinhari  v. 
Lugo,  86  Cal.  395;  21  Am.  St.  Rep.  52.)  In  LyoM  v. 
Roach,  84  Cal.  30,  it  is  said  that  "the  main  differeno*! 
between  collateral  and  direct  attacks  is,  that  in  the  for- 
mer the  record  i^lone  can  be  inspected,  and  is  condiv 
aivply  presumed  to  be  correct;   while   on  direct  attack  the 
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true  facts  may  be  shown."  But  it  is  urged  that  a  judg- 
ment can  only  be  set  aside  on  motion  when  it  appears 
on  its  face  to  be  void,  and  that  when  it  does  not  so  ap- 
pear, the  proper  and  only  remedy  is  an  action  regularly 
brought  to  test  its  validity.  In  support  of  this  position, 
counsel  cite  People  v.  Ooodhue,  80  Cal.  199,  and  People 
V.  Harrison,  84  Cal.  607.  In  the  first  of  these  cases  a 
decree  of  foreclosure  was  rendered  therein  on  October 
30,  1865,  and  a  motion  to  set  aside  the  decree  was  made 
on  December  31,  1888,  by  the  successor  in  interest  of 
the  defendant.  The  summons  was  served  on  Goodhue, 
the  defendant,  but  not  on  his  successor  in  interest.  The 
court  said:  '^e  know  of  no  provision  of  law  which  can 
be  held  to  authorize  the  vacation  of  a  judgment  on  a 
mere  motion  after  so  long  a  time";  and  again:  ''A  judg- 
ment cannot  be  attacked  in  this  informal  way  years 
after  its  rendition."  In  the  second  case  the  motion  to 
vacate  was  made  sixteen  years  after  the  judgment  was 
rendered,  and  it  was  held  that  a  motion  will  not  lie  to 
vacate  a  judgment  after  the  lapse  of  time  limited  by 
statute,  if  the  judgment  is  not  void  on  its  face,  and  that 
in  all  cases  after  the  lapse  of  such  time,  when  the  at- 
tempt is  made  to  vacate  the  judgment  by  a  proceeding 
in  court  for  that  purpose,  an  action  regularly  brought  is 
preferable,  and  should  be  required.  Here  the  motion 
was  made  within  ten  days  after  the  judgment  was  ren- 
dered, and  the  cases  cited  are  therefore  not  in  point.  In 
a  case  like  this,  the  proceeding  by  motion  is,  in  our 
opinion,  authorized,  and  is  the  proper  way  to  bring  up 
and  test  the  validity  of  the  judgment.  (Ede  v.  Hazer^, 
61  Cal.  360.) 

2.  Appellant  further  contends  that  the  decision  of  the 
court  was  not  justified  by  the  evidence,  and  that  the 
order  should  be  reversed  for  that  reason.  Section  411  of 
the  Code  of  Civil  Procedure  provides  that  "the  summons 
must  be  served  by  delivering  a  copy  thereof,  as  follows: 
.  •  •  •  2.  If  the  suit  is  against  a  foreign  corporation 
.  •  •  .  doing  business  and  having  a  managing  or  busi* 
nesB  agent,  cashier,  or  secretary  within  this  state,  to  snob 
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agenti  cashier,  or  secretary."  It  was  shown,  by  the  affi- 
davits introduced  in  support  of  the  motion,  that  the 
defendant,  the  Aitohison,  Topeka,  and  Santa  Fe  Railroad 
Company,  was  a  corporation  organized  under  the  laws 
of  the  state  of  Kansas,  and  having  its  principal  place  of 
business  at  the  city  of  Topeka,  in  that  state;  that  it 
owned,  controlled,  and  operated  a  line  of  railroad  from 
Kansas  City,  in  the  state  of  Missouri,  to  Albuquerque, 
in  the  territory  of  New  Mexico,  and  no  farther;  and 
that  K.  H.  Wade,  on  whom  the  summons  was  served, 
was  not  at  the  time  of  such  service,  and  never  had  been, 
the  managing  or  business  agent,  cashier,  or  secretary  of 
defendant,  within  this  state,  or  anywhere  else.  It  was 
also  shown  that  the  Atlantic  and  Pacific  Railroad  Com- 
pany was  a  corporation  organized  under  an  act  of  Con- 
gress, and  that  it  owned  and  operated  a  railroad  from 
Albuquerque,  New  Mexico,  to  the  town  of  Barstow,  in 
the  state  of  California;  that  the  Southern  California 
Railway  Company  was  a  corporation  organized  under 
the  laws  of  this  state,  and  that  it  owned  and  operated  a 
railroad  from  Barstow  to  National  City,  and  other  points 
in  California;  and  that  K.  H.  Wade  was  the  general 
manager  of  the  last-named  company.  It  was  further 
shown  that  the  three  railroads  above  mentioned  consti- 
tuted a  continuous  line,  and  were  advertised  as  such 
under  the  name  of  the  ''Santa  Fe  Route,"  but  that  the 
officers  of  the  companies  were  different,  no  two  of  them 
having  the  same  president,  general  manager,  or  other 
business  agents;  '^that  each  of  said  three  railroad  com- 
panies is  owned,  controlled,  and  operated  independently 
of  the  other,  under  different  organizations,  with  different 
stockholders  and  different  interests;  that  the  accounts 
between  them  are  kept  as  distinctly  and  separately  as 
are  the  accounts  of  any  other  of  the  railroads  in  the 
United  States;  that  the  three  companies  receive  freight 
and  passengers  independent  of  the  others,  and  only  de- 
liver to  the  others  as  connecting  lines,  forming  a  through- 
line  of  railroad,  known  as  the  'Santa  Fe  Route,' " ;  and 
that   "the   appellation    *Santa    Fe   Route'   does   not,   and 
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never  did,  designate  either  of  the  corporations  operating 
such  line  of  railroad,  bat  is  simply  a  term  used  to  desig- 
nate a  particular  line  of  travel  composed  of  connecting 
railroads  operated  by  distinet  railroad  companies." 
Appellant  sought  to  contradict  and  overcome  the  evi- 
dence introduced  by  respondent,  by  showing  numerous 
advertisements  of  Ihe  "Santa  Fe  Route,"  to  some  of 
iv^hich  the  name,  "K.  H.  Wade,  General  Manager,"  was 
appended,  and  also  by  showing  that  the  defendant  was 
the  owner  of  a  majority  of  the  stock  of  the  Southern 
California  Railway  Company.  It  is  urged  that  Wade  is 
estopped  by  these  advertisements  from  denying  that  he 
was  one  of  the  general  managers  of  the  defendant  cor- 
poration, and  'Hhat  the  evidence  clearly  establishes  the 
fact  that  the  'Santa  Fe  Route'  is  a  synonym  of  the  'At- 
chison, Topeka,  and  Santa  Fe  Railroad  Company/  and 
js  used  by  it  to  designate  its  great  system,  which 
stretches  from  Chicago  to  San  Diego,  over  which  through 
sleeping-cars  run  from  Chicago  and  St.  Louis  to  San 
Diego,  without  change,  every  day  in  the  year."  There 
can  be  no  question  of  estoppel  here.  Wade  is  not  a 
party  to  the  action;  and  whether  he  might  be  estopped 
or  not  by  his  acts,  in  connection  with  the  advertise- 
ments, to  deny  his  agency,  is  a  matter  which  need  not 
be  considered. 

The  only  question,  then,  is,  Was  Wade  the  managing 
or  business  agent,  cashier,  or  secretary  of  the  defendant 
when  the  summons  was  served  on  him?  If  he  was  not, 
then  the  attempted  service  did  not  give  the  court  juris- 
diction of  the  person  of  the  defendant,  and  its  judgment 
was  void.  Whether  he  was  such  agent  or  not  was  a 
matter  to  be  determined  by  the  court  below,  in  view  of 
all  the  evidence  introduced  at  the  hearing  of  the  motion. 
The  court,  as  we  have  seen,  decided  the  question  against 
the  theory  of  appellant,  and  we  do  not  think  its  decision 
can  be  disturbed.  The  evidence  was  conflicting,  but  a 
clear  preponderance  of  it  seems  to  sustain  the  decision. 

It  is  further  objected  that  no  sufBcient  afBdavit  of 
merits  was  filed.    We  do  not  think  it  necessary  to   pass 
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upon  this  question,  for  the  reason  that,  when  a  judg- 
«nent  is  attacked  upon  the  ground  that  it  is  wholly 
void,  no  affidavit  of  merits  is  required.  We  therefore 
advise  that  the  order  be  affirmed. 

Vanclief,  C,  and  Haynbs,  C,  ooncurrei 


[No.  209j0.    Department  Two.— Febrnary  18,  1896.] 

THE    PEOPLE,    Respondent,    v.  WALTER    JAMES, 

Appellant. 

CiaioNAL  Law — Plea  of  Onck  in  Jeopardy — Discharge  of  Juet 
FOR  Failure  to  Agree — Duty  of  Jury  to  Acquit. — In  a  criminal 
prosecution,  the  failure  of  the  jury  to  agree,  and  their  consequent  dis- 
charge, avoids  the  plea  of  one  in  jeopardy;  and  the  case  is  not  taken 
out  of  the  rule  by  the  fact  that  the  court  instructed  the  jury  to  return 
a  verdict  of  not  guilty,  nor  by  the  fact  that  they  ought  to  have  xe- 
turned  such  verdict,  by  reason  of  the  state  of  the  evidence,  but  failed 
to  agree  upon  a  verdict,  through  erroneous  notions  of  tome  of  the 
jurora. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Clack,  Rowell  Irwin,  and  R.  F,  Rotto,  for  Appel- 
lant. 

Attorney-General  W.  H.  H.  Hart,  and  M.  E.  Power,  for 

Respondent. 

McFarland,  J. — The  appellant  was  convicted  of  an 
assault  with  intent  to  commit  rape,  and  he  appeals  from 
the  judgment,  and  from  an  order  denying  a  new  trial. 
There  had  been  a  former  trial  of  the  case,  at  which  the 
jury  had  bt?en  discharged  by  the  court  for  a  failure  to 
agree,  and  at  the  second  trial  the  appellant  pleaded 
once  in  jeopardy.  On  the  issue  of  jeopardy  the  jury 
found  in  favor  of  the  people;  and  the  main  contention 
of  appellant  is,  that  the  verdict  ought  to  have  been  in 
his  favor  on  that  issue. 
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At  the  first  trial,  the  record  shows,  after  the  statement 
of  the  jury  that  they  could  not  agree,  as  follows:  "Where- 
upon the  court,  after  an  examination  of  the  jury  sepa- 
rately, and  it  appearing  that  it  was  impossible  for  the 
jury  to  agree,  ordered  that  they  be  discharged  from  fur- 
ther consideration  of  this  case."  Section  1140  of  the 
Penal  Code  provides  that  suoh  an  order  may  be  made, 
if,  "at  the  expiration  of  such  time  as  the  court  may  deem 
proper,  it  satisfactorily  appears  that  there  is  no  reason- 
able probability  that  the  jury  can  agree";  and  this 
clause  has  been  held  to  be  not  violative  of  the  provision 
of  the  constitution  as  to  jeopardy.  (Ex  parte  McLaughr 
lin,  41  Cal.  211;  10  Am.  Rep.  272;  People  v.  Cage,  48 
Oal.  323;  17  Am.  Rep.  436;  People  v.  Soto,  66  Gal.  621.) 
But  appellant  contends  that  this  rule  does  not  apply  to 
the  case  at  bar,  on  account  of  certain  things  which 
transpired  at  the  time  the  jury  was  discharged. 

The  appellant  was  charged  in  the  indictment  with 
having  commrtted  the  alleged  crime  upon  the  person  of 
a  girl  under  fourteen  years  old, — ^that  being  the  legal 
age  of  consent  under  our  statute.  After  the  jury  had 
been  regularly  impaneled  at  the  first  trial,  the  district 
attorney  put  the  father  and  mother  of  the  girl,  and  also 
the  girl  herself,  upon  the  witness-stand,  and,  evidently 
to  the  surprise  of  the  prosecution,  they  all  testified  that 
the  girl  was  fourteen  years  old  several  months  before 
the  date  of  the  alleged  crime.  The  district  attorney  then 
stated  to  the  court  that  as  the  case  of  the  prosecution 
depended  upon  proof  of  the  fact  that  the  girl  was  under 
fourteen,  it  was  useless  to  introduce  further  evidence, 
and  no  further  evidence  was  introduced.  The  court 
then  instructed  the  jury  to  return  a  verdict  of  not  guilty, 
but  also,  pursuant  to  the  provision  of  section  1118  of  the 
Penal  Code,  that  they  were  not  bound  by  his  advice. 
The  jury  then  retired,  and,  after  some  time,  the  exact 
period  not  being  shown,  they  were  brought  into  court, 
and  asked  if  they  had  agreed  upon  a  verdict.  The  fore- 
man said  that  they  disagreed  and  some  conversation 
then  took  place  hotween  the  court  and  the  foreman  of 
XOVII  Oal.— W 
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the  jury,  upon  which  the  appellant  mainly  restSi  on  the 
point  of  once  in  jeopardy.  The  substance  of  said  con- 
versation was,  in  brief,  this:  The  foreman  said  that  they 
did  not  want  to  render  a  verdict  in  the  case,  and  would 
ask  the  court  to  discharge  them;  that  if  they  were  dis- 
charged without  a  verdict,  it  would  leave  the  case  for  the 
district  attorney  and  the  court  to  handle;  that  they  did 
not  want  to  be  placed  in  the  position  of  acting  as  a  scape- 
goat, etc.  Counsel  for  the  appellant  insisted  that  the 
court  should  instruct  the  jury,  absolutely,  to  acquit  the 
appellant.  But  the  court  said  it  had  no  power  to  compel 
the  jury  to  render  a  verdict,  and  sent  them  back  to  their 
room,  with  the  instruction  that  no  evidence  had  been 
introduced  tending  to  prove  the  guilt  of  the  appellant, 
and  advising  and  instructing  them  that  it  was  their 
duty  to  acquit  him.  In  the  course  of  a  couple  of  hours 
more,  the  jury  were  again  brought  into  court,  and  were 
again  asked  if  they  had  agreed  upon  a  verdict.  The 
foreman  answered:  ''We  have  not,  and  we  cannot,  and 
ask  the  judge  to  discharge  us."  Counsel  for  appellant 
then  moved  the  court  to  discharge  the  defendant,  and 
dismiss  the  action,  on  the  ground  that  he  had  been  tried, 
and  there  was  an  absence  of  any  evidence  against  him; 
and  the  motion  was  denied.  Tlie  court  then  polled  the 
jury,  and  asked  each  one  of  them  individually  if  there 
was  any  probability  of  their  arriving  at  a  verdict,  and 
they  all  answered,  No.  One  of  the  jurors,  Mr.  Bacon, 
first  answered,  "Yes,  sir;  I  could  arrive  at  a  verdict  in 
a  minute";  but  when  the  court  said,  "What  I  mean  by 
that,  can  you  get  the  jury  to  agree  with  you?"  he  an- 
swered, "No,  sir;  I  think  it  is  impossible";  saying  further, 
"Nine  of  us  one  way,  and  three  the  other."  Whereupon 
the  court  made  the  order  discharging  the  jury,  as  herein- 
above stated. 

No  doubt,  it  would  have  been  the  duty  of  the  jury  to 
havp  acquitted  the  appellant,  under  these  circumstances, 
at  the  first  trial;  and  if  they  had  returned  a  verdict  of 
guilty,  the  oonrt  would,  no  doubt,  have  granted  a  new 
trial    But  wp  do  not  ?ce.  that  appellant  is  in  a  position 
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different,  in  point  of  law,  from  that  of  any  other  defend- 
ant, whom  the  jury  should  have  acquitted,  but  failed, 
through  erroneous  notions  of  some  of  the  jurors,  to 
agree  upon  a  verdict,  and,  after  a  reasonable  time,  were 
discharged.  We  do  not  see  that  the  conversation  be- 
tween the  foreman  and  the  court  puts  any  different 
phase  on  the  matter,  or  makes  any  stronger  case  for 
appellant  on  his  plea  of  jeopardy,  than  if  the  jury  had 
merely  said  that  they  were  not  able  to  agree,  without  as- 
signing any  reason. 

Therefore,  the  present  case  cannot  be  taken  out  of  the 
rule  that  the  failure  of  the  jury  to  agree,  and  their  con- 
sequent discharge,  avoids  the  plea  of  once  in  jeopardy. 

With  respect  to  the  motion  for  a  continuance,  without 
ooDflidering  the  evidence  in  detail  upon  the  subject,  we 
do  not  think  that  the  court  committed  any  error  in 
denying  it.  There  are  no  other  points  necessary  to  be 
specially  noted. 

The  judgment  and  order  appealed  from  are  affirmed. 

Db  Havbn,  J.,  and  Fitzgerald,  J.,  concurred. 


[No.  IWra    Depaitmeot  One. — ^Febrnarj  26,  1808.] 

JOHN   ALLIN,  AS  Trustee,  etc..   Respondent,   v.  R. 
WILLIAMS,  Appellant. 

Pbomisbobt  Notes — Aonon  against  IinwBSBS — Fobbolosuss  or 
Mortgage — Liabiijtt  fob  DEnciERor. — An  action  may  be  main- 
tained against  an  indorser  of  a  note,  payment  of  which  has  been 
■ecu red  by  a  mortgage  given  by  the  maker,  to  recover  any  deficiency 
resulting  after  a  sale  of  the  mortgaged  premises  under  a  Judgment  of 
foreclosure  against  the  mortgagor. 

I*. — ^Absionment  of  Deficiency  Judgment — Pleading — Judgment 
AGAINST  Indobseb. — In  such  action  it  is  not  necessary  for  the  plain- 
tiff to  allege  or  prove  an  offer  to  assign  to  the  indorser  the  deficiency 
judgment,  or  that  the  judgment  In  the  action  against  the  indorser 
should  direct  such  assignment  to  be  made. 

Id. — Rights  of  Indobseb — Assignment  upon  Payment — Condition  of 
Rbooveby.— An  indorser  is  entitled,  upon  payment  of  a  note  which  he 
has  indorsed,  or  of  a  judgment  against  the  maker  rendered  thereon,  to 
an  assignment  thereof ;  yet  such  assignment  is  not  a  condition  of  th« 
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payee's  right  of  recovery,  but  is  a  right  accruing  to  the  indorser  by 
reason  of  his  payment. 

Id. — Indorsement  by  Agenj^— Waivkb  of  Pbotest — Ratifigation. — 
The  iDdorsement  upon  a  nove  of  waiver  of  payment,  prctsentment  for 
payment  protest,  and  notice  of  prot*«t,  by  one  whose  name  has  been 
signed  as  an  indorser  by  another  person,  operates  as  an  affirmance  and 
ratification  of  the  prior  indorsement 

Id. — Defense  to  Luailitt  of  Indobsxb — ^Burden  ov  Pboof. — ^The 
burden  of  proof  rests  upon  the  indorser  of  a  note  to  prove,  as  a 
defense  to  his  apparent  liability  upon  the  indorsement,  as  between 
himself  and  his  immediate  indorsee,  that  the  indorsement  was  made 
merely  for  the  purpose  of  transferring  the  note  from  a  nominal  holder 
to  the  true  owner,  or  that  the  circumstances  under  which  th«  indorse- 
ment was  made  were  such  as  would  render  it  Inequitable  to  enforce 
an  indorser*s  liability  against  him. 

Tbusts — Monet  Deposited  to  Pat  Note— Dutt  of  Tbustsb — Powkb 
OF  Loan. — A  trustee  of  moneys,  placed  in  his  hands  for  the  sole  pur- 
pose of  paying  a  ncte,  which  he  cannot  pay  until  it  matures,  is  in  duty 
bound  merely  to  hold  the  money  until  those  for  whose  benefit  it  is 
held  give  him  definice  directions,  and  he  has  no  power  or  right  to  lend 
the  money. 

Id. — Dealing  in  Tbust  Pbopebtt  bt  Tbusteb— Loan  in  Bad  Faith. 
— Where  a  trustee,  holding  moneys,  as  a  depositary  thereof,  to  pay  a 
note  which  had  not  matured,  loaned  them  to  one  from  whom  he  took 
land  as  security,  which  he  had  previously  contracted  to  sell  to  a  third 
party,  who  had,  in  turn,  contracted  to  sell  the  same  to  the  party  to 
whom  the  loan  was  made,  and  it  appeared  that  the  land  was  declin- 
ing in  value,  such  third  party  being  willing  to  deduct  a  large  sum 
from  the  amount  due  him  from  the  party  to  whom  the  loan  was  made, 
in  order  to  have  the  latter  substituted  for  himself  as  the  debtor  to  the 
lender,  a  finding  by  the  court  that  the  trustee  dealt  with  the  trust 
property  for  his  own  profit  and  did  not  act  in  good  faith  in  making 
the  loan>  is  sustained  by  the  evidence. 

JuDQiCKNT — Formes  Adjudication— Record  upon  Affsal. — Where  a 
judgment  in  a  former  action,  relied  on  as  a  bar,  is  not  set  forth  in  the 
record  upon  appeal,  it  cannot  be  held  to  have  constituted  such  a  bar 

Id. — ^DiSMissAL  OF  AonoN. — ^The  mere  filing  of  the  dismissal  of  an 
action  with  the  clerk,  or  the  entry  of  an  order  of  dismissal  upon  the 
minutes,  does  not  of  itself,  constitute  a  bar  to  another  action  against 
the  party  as  to  whom  the  former  action  was  disndssed. 

Action  bt  Trustee— Indorsement  of  Note  bt  Benefigiart — Set- 
tlement OF  Trust. — In  an  action  by  a  trustee  for  a  number  of  con- 
cributors,  including  the  plaintiff  and  the  defendant  to  recover  the 
unpaid  amount  of  a  note  indorsed  to  the  plaintiff,  as  trustee,  by  the 
defendant  individually,  the  relative  rights  and  obligations  of  the  de- 
fendant toward  the  several  contributors  are  not  involved,  but  should 
be  presented  in  an  action  for  the  adjustment  at  the  settlement  of 
the  truat 

Appeal  from  a  judgment  of  the  Superior  Court  of  Loe 
Vn^eles  County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  tbe  court. 
W.  S.  Wright,  and  John  Hayne9,  for  Appellant 

A.  R.  Metcalfe,  and  Andenan  &  Andenon,  for  Respond* 
ent 

Habbisov,  J. — ^In  Febraary,  1888,  ten  individualBy 
including  the  plaintiff  and  the  defendant  herein^  bor- 
rowed upon  their  individual  credit  the  sum  of  ten  thou- 
sand dollars,  for  the  use  and  benefit  of  the  Pasadena 
Lake  Vineyard,  Land|  and  Water  Company,  a  corpora- 
tion in  whidi  they  were  interested  (five  thousand  dol- 
lars thereof  from  the  San  Gabriel  Valley  Bank  and  five 
thousand  dollars  from  a  Mrs.  Banta),  for  which  they 
gave  their  joint  and  several  notes.  About  a  month 
afterwards,  the  corporation  paid  to  the  defendant  a  suffi- 
cient sum  of  money  therefor,  for  the  purpose  of  taking 
up  the  notes  and  repaying  the  sums  thus  advanced, 
and  the  defendant  deposited  the  same  with  the  San 
Gabriel  Valley  Bank,  to  the  credit  of  "R.  Williams  et 
aV  He  immediately  paid  the  loan  that  had  been  made 
by  the  bank,  but  Mrs.  Banta  refused  to  a<icept  the  money 
on  her  note,  for  the  reason  that  it  would  not  mature  for 
nearly  a  year,  and  thereupon  the  money  for  its  payment, 
viz.,  $5,221.98,  was  left  in  the  bank  to  the  aforesaid 
credit.  Prior  to  this  time,  the  defendant  had  contracted 
to  sell  to  one  Webster  certain  real  property  in  Pasadena, 
and  Webster  had  contracted  to  sell  a  portion  of  the  same 
property  to  one  Wilson.  Webster  was  owing  defendant 
five  thousand  dollars  on  his  contract  of  purchase,  and 
Wilson  was  owing  to  Webster  a  little  more  than  this 
amount  on  his  contract  with  him;  and  on  April  18, 
1888,  in  pursuance  of  an  arrangement  between  them 
for  the  purpose  of  liquidating  these  several  obligations, 
the  defendant  made  a  conveyance  of  the  land  to  Wil- 
aon,  Webster  uniting  therein;  Wilson  executed  to  the 
defendant  his  note  for  five  thousand  dollars,  payable 
February  10,  1889,  and  secured  the  same  by  a  mort- 
gage upon  the  land,  ma4e  to  the  defendant,  as  tmstee 
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for  the  ten  individualfi  who  had  signed  the  Banta  note; 
and  on  April  21st  the  defendant  transferred  the  afore- 
said sum  of  $5^221.98  from  the  account  of  'H.  Williams 
et  al/*  to  his  own  personal  account  in  the  same  bank. 
In  September  of  that  year,  several  of  these  individuals 
expressed  a  dissatisfaction  with  his  acts  relating  to  the 
money,  and  thereupon  the  defendant,  acting  through 
his  attorney,  Wright,  who  was  one  of  the  ten,  surren- 
dered  to  Wilson  the  aforesaid  note  and  mortgage,  and 
took  from  him  a  new  note  for  five  thousand  dollars, 
maturing  February  10,  1889,  payable  to  "R.  Williams  or 
order,''  together  with  a  mortgage  on  the  same  property, 
securing  its  payment,  and  on  the  same  day  indorsed  the 
note  to  the  order  of  "John  Allin,  as  trustee,"  the  plain- 
tiff therein,  and  assigned  the  mortgage  to  him,  "in  trust 
for  the  benefit"  of  the  ten  contributors,  naming  them. 
After  the  Wilson  note  had  matured,  the  plaintiff  brought 
an  action  thereon,  making  Wilson  and  the  defendant 
herein  defendants  in  the  action.  Wilson  suffered  de- 
fault, and  the  plaintiff,  having  dismissed  the  defendant 
herein  from  the  action,  took  judgment  against  Wilson 
for  the  amount  of  the  note,  and  for  a  sale  of  the  mort- 
gaged property.  Upon  the  sale  under  that  judgment, 
the  property  was  bid  in  by  the  plaintiff  for  the  sum  of 
$2,400,  and  the  sheriff  returned  a  deficiency  judgment 
of  $3,737.  ThereuiK)n  the  plaintiff,  as  trustee  for  the 
benefit  of  the  ten  contributors,  brought  this  action  to  re- 
cover from  the  defendant  the  amount  of  this  deficiency. 
1.  The  action  against  the  defendant  is  for  the  pur- 
pose of  enforcing  his  liability  as  an  indorser  upon  the 
Wilson  note.  The  averments  of  a  recovery  of  judgment 
in  the  action  against  Wilson,  and  of  the  proceedings 
thereunder,  are  for  the  purpose  of  showing  that  a  por- 
tion of  the  note  has  been  paid,  by  subjecting  the  secu- 
rity given  therefor  to  a  sale,  and  thus  determining  the 
amount  to  be  recovered  from  the  defendant  The  right 
to  maintain  an  action  against  the  indorser  of  a  note 
whose  payment  has  been  secured  by  a  mortgage  given 
by  the  maker,  after  judgment  has  been  recovered  against 
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the  maker  in  a  suit  to  foreclose^  was  established  in  Var^ 
dewater  v.  McRae,  27  Cal.  598. 

2.  The  court  finds  that  Wright,  who  was  the  defend- 
ant's attorney,  by  whom  the  indorsement  was  made,  was 
fully  authorized  to  indorse  the  note,  and  there  was  suffi- 
cient evidenoe  before  it  to  authorize  this  finding.  Aside 
from  the  general  power  of  attorney  which  he  had  given 
him,  the  defendant  directed  Wright,  at  the  time  he  was 
leaving  the  state  in  September,  just  after  objection  had 
been  made  by  the  contributors  to  his  disposition  of  the 
money,  to  fix  the  matter  up  to  suit  those  who  were  mak- 
ing those  objections,  and  while  he  was  absent  from  the 
state  he  sent  a  telegram  to  Wright  to  exercise  his  best 
judgment  in  arranging  the  matter.  In  addition  to  this, 
Che  defendant  himself,  after  his  return  to  Pa^dena,  in- 
dorsed upon  the  note  a  waiver  of  payment,  presentment 
for  paymenti  protest,  and  notice  of  protest,  and  the  court 
was  authorized  to  treat  this  act  as  an  afiirmanoe  and  ratifi- 
cation  of  the  prior  indorsement  by  his  attorney. 

8.  The  appellant  contends  that  his  indorsement  of  the 
note  to  the  plaintiff  as  without  consideration,  and  merely 
for  the  purpoee  of  transferring  the  title  thereto,  and  that 
he  did  not  incur  the  liability  of  an  indorser. 

An  indorser  may  show,  as  between  himself  and  his 
immediate  indorsee,  that  the  indorsement  was  made 
merely  for  the  purpose  of  transferring  the  note  from  a 
nominal  holder  to  the  true  owner,  as  from  an  agent  to 
his  principal^  or  that  the  circumstances  under  which 
the  indorsement  was  made  were  such  as  would  render 
it  inequitable  to  enforce  an  indorser's  liability  against 
him  (McPherson  v.  Weston,  85  Cal.  90) ;  but  in  any  such 
case  the  burden  of  establishing  such  a  defense  to  the 
apparent  liability  attendeuit  upon  his  indorsement  rests 
upon  the  indorser.  The  court  below  found,  upon  evi- 
dence which  we  think  amply  sustains  its  finding,  that 
the  '^indorsement  on  the  said  note  was  made  for  the 
purpose  of  making  the  said  defendant  liable  as  an  in- 
dorser of  said  note,  and  giving  to  the  persons  for  whose 
benefit  the  plaintiff  prosecutes  this  action  the  additional 
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security  of  such  indorsement,  and  was  made  and  re- 
ceived in  settlement  of  the  differences  which  existed 
between  the  defendant  and  the  said  persons,  and  that  it 
is  untrue  that  said  indorsement  was  without  considera- 
tion." 

When  the  money  was  pla-ced  in  the  hands  of  the  de- 
fendant, he  was  but  a  mere  depositary  thereof  for  the 
purpose  of  paying  the  Banta  not«,  and  after  Mrs.  Banta 
had  refused  to  accept  it  until  the  note  should  mature, 
he  still  held  it  in  trust  for  the  ten  contributors,  without 
any  authority  to  make  any  other  disposition  of  it.  Al- 
though some  of  these  contributors  expressed  an  opinion 
that  the  money  ought  not  to  lie  idle,  but  should  earn  as 
much  interest  as  they  were  paying  to  Mrs.  Banta,  still 
the  defendant  does  not  claim  to  have  had  any  express 
authority  to  make  a  loan  of  it,  but  seeks  to  uphold  his 
action  by  showing  that  there  was  a  general  desire  that 
it  should  be  loaned.  He  does  not  claim  to  have  spoken 
specifically  to  more  than  three  or  four  of  the  contribu- 
tors, and  they  contradicted  his  statement,  and,  as  well 
as  the  others,  testified  that  the  loan  to  Wilson  was  made 
without  their  knowledge.  Under  this  evidence  the 
court  was  authorized  to  find  that  the  making  of  the 
loan  to  Wilson  was  his  own  act,  and  those  for  whom  he 
held  the  money  had  the  right  to  hold  him  responsible 
for  any  loss.  They  had  the  right  to  demand  of  him  a 
transfer  to  another  trustee  of  all  of  the  money  which 
had  originally  been  placed  in  his  hands  for  the  purpose 
of  paying  the  Banta  note,  irrespective  of  the  use  which 
he  had  made  of  it;  but  instead  thereof  they  agreed  to 
accept  a  transfer  of  the  Wilson  note  and  mortgage,  with 
the  additional  security  of  the  defendant's  indorsement 
This  was  a  direct  advantage  to  the  defendant,  as  it  re- 
lieved him  from  the  obligation  to  make  immediate  pay- 
ment of  the  trust-money,  and  gave  him  the  contingent 
advantage  of  having  his  obligation  entirely  satisfied  out 
of  the  moi-tgage  security  given  by  Wilson.  The  defend- 
ant does  not  contend  that  there  was  any  express  agree- 
ment by  which  his  indorsement  of  the  Wilson  note  was 
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to  be  taken  in  satisfaction  of  his  liability  for  the  money 
left  with  him  in  trust,  but  insists  that  the  circumstances 
under  which  the  indorsement  was  made  show  that  it 
was  so  intended.  Instead,  however,  of  it  appearing  in 
the  evidence  that  it  was  the  intention  of  the  parties  to 
accept  the  Wilson  note  and  mortgage  in  satisfaction  of 
the  obligation  of  the  defendant,  the  circumstances  and 
negotiations  between  them  at  the  time  of  the  transaction 
show  that  the  parties  were  dealing  at  arm's-length,  and 
that  the  contributors  were  demanding  the  indorsement 
of  the  defendant  as  an  additional  security;  and  the 
court  was  justified  in  finding  that  it  was  given  for  that 
purpose. 

It  is  undoubtedly  true  that  when  a  trustee  holds  funds 
which  it  is  his  duty  to  invest,  and  when  the  beneficiaries 
are  interested  chiefly  in  the  income  resulting  from  such 
investment,  he  will  not  be  held  liable  for  a  depreciation 
of  the  security,  or  even  for  a  loss  in  an  investment  that 
was  made  by  him  in  good  faith,  and  upon  suitable  se- 
curity which  was  ample  at  the  time  of  the  investment. 
But  this  rule  has  no  application  to  the  present  case. 
The  defendant  was  a  trustee  of  the  moneys  placed  in 
his  hands  for  the  sole  purpose  of  paying  the  Banta  note, 
and  when  that  could  not  be  done,  his  duty  was  merely 
to  hold  the  money  until  those  for  whose  benefit  he  held 
it  should  give  him  definite  directions.  He  was  at  no 
time  a  trustee  for  Che  purpose  of  lending,  or  with  power 
to  lend,  the  money.  The  court,  moreover,  finds  that  his 
acts  in  making  the  loan  were  not  only  not  authorized  by 
the  contributors,  but  also  that  the  loan  itself  was  not 
made  in  good  faith. 

The  land  which  he  took  from  Wilson  as  security  for 
the  note  was  at  the  time  held  by  him  as  security  for  an 
obligation  of  Webster  to  himself,  and  he  was  pressing 
Webster  for  payment.  Although  several  of  the  witnesses 
testified  that,  in  their  opinion,  the  land  was  at  that  time 
a  sufficient  security  for  the  loan,  yet  they  were  unable 
to  corroborate  their  opinion  by  evidence  of  a  sale  of  any 
land  in  that  vicinity  at  any  time  between  the  transac- 


410  Alun  t;.  Williams.  [97  Oal. 

tion  with  Wilson  and  the  time  of  the  trial,  and  it  ap- 
peared that  within  little  more  than  a  year  it  sold  for  leas 
than  half  the  amount  of  the  loan.  It  was  also  shown 
that  lands  were  then  declining  in  value,  and  Wehster 
was  himself  willing  to  deduct  twelve  hundred  dollars 
from  the  amount  due  him  from  Wilson,  in  order  to  ef- 
fect the  arrangement  by  which  Wilson  should  be  substi- 
tuted for  himself  as  the  debtor  to  the  defendant.  These 
facts  authorized  the  court  to  find  that  the  defendant  dealt 
with  the  trust  property  for  his  own  profit,  in  violation  of 
section  2229  of  the  Civil  Code,  and,  consequently,  that 
he  did  not  act  in  good  faith  in  making  the  loan.  (Civ. 
Code,  sec.  2234.) 

4.  The  judgment  in  the  case  of  Allin  v.  Wihon  is  not 
set  forth  in  the  record,  and  we  cannot  say  that  it  is  of 
such  a  character  as  to  constitute  a  bar  to  the  present 
action.  The  mere  filing  of  a  dismissal  with  the  clerk, 
or  the  entry  of  an  order  of  dismissal  in  the  minutes  of 
the  court,  would  not  of  itself  constitute  such  a  bar.  The 
facts  shown  in  reference  to  the  dismissal  justify  the  con- 
clusion tlmt  it  was  filed  before  the  hearing  of  the  matter 
upon  the  default  of  Wilson. 

6.  It  was  not  necessary  that  the  plaintiff  should  have 
alleged  in  his  complaint  or  shown  an  offer  to  assign  to 
the  defendant  the  deficiency  judgment  against  Wilson, 
or  that  the  judgment  herein  should  direct  that  such  as- 
signment be  made.  Although  an  indorser  is  entitled, 
upon  payment  of  a  note  which  he  has  indorsed,  or  of  a 
judgment  against  the  maker  rendered  thereon,  to  an  as- 
signment thereof,  yet  such  assignment  is  not  a  condition 
of  the  plaintiff's  right  of  recovery,  but  is  a  right  accru- 
ing to  the  defendant  by  reason  of  his  payment. 

6.  A  considerable  portion  of  the  brief  on  behalf  of 
the  appellant  has  been  devoted  to  a  discussion  of  the 
relative  rights  of  the  plaintiff  and  the  defendant  in  the 
property  bought  under  the  Wilson  judgment,  as  well  as 
in  the  deficiency  judgment,  in  case  he  shall  satisfy  the 
present  judgment;  and  he  argues  therefrom,  that  as  be 
is  liable  for  only  his  share  of  the  Banta  note,  there  can 
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be  no  right  of  action  against  him  until  that  share  shall 
have  been  ascertained  by  a  sale  of  the  property  bought 
in  under  the  Wilson  judgment,  and  the  means  of  col- 
lecting the  deficiency  judgment  against  Wilson  shall  have 
been  exhausted.  It  is  unnecessary  for  us^  however,  to 
pass  upon  these  questions,  as  they  are  not  involved  in  this 
action.  This  is  an  action  by  the  plaintiflF,  as  trustee 
for  the  ten  contributors,  to  recover  from  the  defendant 
the  unpaid  amount  of  the  note  taken  by  him  from  Wil- 
son, and  indorsed  to  the  plaintiff.  The  relative  rights 
and  obligations  of  the  defendant  towards  the  several  con- 
tributors con  be  presented  in  an  action  for  their  adjust- 
ment at  the  settlement  of  the  trust,  after  the  Banta  note 
shall  have  been  paid. 

The  judgment  and  order  denying  a  new  trial  are  af- 
firmed. 

Gabouttb^  J.,  and  Patebsok,  J.,  concuzred. 
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ABE  HAAS,  AssiGNBB,  btc.,  Rbspondbnt,  v.  W.  P. 
WHITTIER  BT  AL.,  Appellants. 

IHSOLTXNOT— PBErEBmOS  OF  ObIDXTOB— FbAUDULBNT  IKTUIT— QOV- 

TI0N8  OF  Fact. — ^Tbe  question  of  the  intent  of  an  insolvent  debtor  to 
make  a  fraudulent  preference  of  a  creditor,  forbidden  by  the  Ineolrent 
Act,  if  a  qnestion  of  fact,  and  not  of  law. 

Id. — Tbaitsfib  out  of  Usual  Ck)T7BSC  or  Business — ^PBBSUifpnoir^ 
CtouwTEB-EViDENCB — BoNA  FiDE  INTENTION. — Where  the  transfer  by 
an  insolvent  debtor  to  a  creditor  is  not  made  in  the  nsnal  and  ordinary 
mode  of  bnsiness,  the  transaction  is  presumed,  prima  faeie^  to  be  a 
preference,  not  allowed  by  section  S5  of  the  Insolvent  Act;  bnt  sneh 
presumption  may  be  overcome  by  counter-evidence  showing  that  no 
preference  of  the  creditor  over  other  creditors  was  intended,  bat  that 
the  insolvent  intended  bona  fide  to  treat  all  of  his  creditors  alike. 

Id. — ^Tbansfebof  Goods  to  Pat  Debt — Evidence  of  Intent — Spsoial 
Verdict — New  Trial. — In  an  action  by  the  assignee  of  an  insolvent 
debtor  to  set  aside  a  transfer  of  goods  to  a  creditor  in  payment  of  the 
debt,  where  there  is  no  evidence  of  a  fraudulent  preference,  except  that 
the  transfer  was  not  made  in  the  usual  course  of  business,  and  the  an- 
contradicted  evidence  of  the  insolvent  and  of  the  agent  of  the  creditor 
showed  that  there  was  no  intention  to  make  or  secare  a  preference  over 
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other  creditors,  but  both  parties  intended  that  all  the  creditors  of  the 
Insolvent  should  share  alilce.  the  prima  facie  presumption  which  the 
law  makes  from  the  unusual  nature  of  the  transaction  is  done  away 
with ;  and  it  is  error  for  the  trial  court  to  set  aside  a  special  verdict 
of  the  jury,  finding  that  the  transfer  was  not  made  with  a  view  to 
give  a  fraudulent  preference,  and  that  the  creditor  had  no  cause  to 
believe  that  it  was  made  with  such  view,  and  to  grant  a  new  trial  for 
insufficiency  of  the  evidence  to  sustain  such  special   findings. 

ID.^ — Special  FnTDmos  Ooittrol  Gbnerax.  Vkbdiot.— The  spedal  find- 
ings of  the  Jury  against  the  fraudulent  intent  of  the  parties  to  the 
transfer  will  control  a  general  verdict  in  favor  of  the  assignee  of  the 
insolvent  debtor,  and  it  is  error  for  the  court  to  refuse  to  grant  a 
motion  of  the  defendants  for  judgment  In  their  favor  because  the 
general  verdict  was  not  supported  by  the  special  findings,  under  sec- 
tion 625  of  the  Code  of  Civil  Procedure. 

Id. — MonvBs  or  Gbeditob  in  Receivino  Pbopebtt. — If  an  insolvent 
debtor  does  not  transfer  his  proi>erty  with  the  view  or  intention  to 
give  a  preference  to  a  particular  creditor,  it  makes  no  difference  what 
were  the  motives  of  the  creditor  in  receiving  the  property,  or  what 
the  creditor  suspected  or  believed  about  the  solvency  of  the  debtor. 

Id.— iNSTBUonoHB — Omission  or  QuAunoATiON  klsvwhebb  Givkn 
— Knowlbdqb  or  Insolvenct — ^Violation  or  Instbuctions.— 
Where,  taking  all  of  the  instructions  together,  and  interpreting  them 
fairly,  the  jury  had  the  right,  if  the  evidence  warranted,  to  find  that 
the  ereditor  and  debtor  had  no  intent  to  make  a  preference,  in  viola- 
tion of  section  65  of  the  Insolvent  Act,  they  do  not  violate  the  in- 
stmctions  of  the  court  because  one  of  the  instructions,  taken  by  itself, 
directs  a  finding  for  the  plaintiff  if  the  debtor  was  insolvent,  and  the 
creditor  knew  or  had  reasonable  cause  to  believe  that  fact,  and  ob- 
tained the  transfer  in  payment  of  the  claim  under  such  drcomstances. 

Id. — iNBTsuonoNs  albbadt  Given — Refusal  of  Reqttsst. — ^Matters 
indnded  in  instmetions  given  may  be  properly  striken  from  an 
Instmction  asked  for  by  one  of  the  parties. 


Appbal  from  an  order  of  the  Superior  Court  of  Lo5 
Angeles  County  granting  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court.  The 
following  are  the  instructions  to  the  jury  referred  to  in 
the  opinion: — 

Instructions  asked  by  plaintiff  and  given : — 
"1.  It  appears  in  this  case  that  on  the  fifth  day  of 
December,  1887,  a  petition  was  filed  by  certain  credi- 
tors of  Edgar  Sessions,  in  involuntary  insolvency 
against  the  said  Sessions,  and  that  such  proreedinL'* 
were  had  therein  that  aftorwnrds  he  was  adjndced  ah 
insolvent,  and  an   assifftimont   of  h]<  proportv   wn^  ilnh 
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made  by  the  clerk  of  the  superior  court  on  the  twen- 
tieth day  of  December,  1887.  If,  therefore,  you  find 
from  the  evidence  that  said  Edgar  Sessions,  within  one 
month  prior  to  the  filing  of  the  petition  aforesaid,  as- 
signed and  transferred  to  Whittier,  Fuller  ft  Co.  the 
personal  property  described  in  the  complaint,  or  any 
part  thereof,  and  that  at  the  time  of  making  such  trans- 
fer h«  was  insolvent,  and  that  Whittier,  Fuller  ft  Co. 
knew  or  had  reasonable  cause  to  believe  that  he  was 
insolvent,  and  such  assignment  was  made  by  said  Ses- 
sions, and  received  by  them,  with  a  view  to  give  them 
a  preference,  and  to  pay  the  indebtedness  of  Sessions  to 
them  in  preference  to  all  other  creditors,  or  with  a  view 
of  preventing  the  said  property  so  transferred  from  com- 
ing to  his  assignee  in  insolvency,  and  preventing  the 
same  from  being  distributed  ratably  among  his  credit- 
ors, or  to  defeat  the  objects  of,  or  in  any  way  hinder, 
impede,  or  delay  th«  operation  of,  or  to  avoid  any  of 
the  provisions  of  the  insolvency  act,  such  transfer  is 
fraudulent  and  void,  and  the  plaintiff  in  this  action  is 
entitled  to  recover  the  value  of  the  property  so  trans- 
ferred. 

''2.  A  debtor  is  insolvent  when  he  is  unable  to  pay  his 
debts  from  his  own  means,  in  the  ordinary  course  of  busi- 
ness, as  they  became  due. 

"3.  In  determining  the  question  of  whether  the  as* 
signment  was  made  with  the  intent  to  give  a  preference, 
you  will  consider  the  evidence  in  the  light  of  the  maxim 
that  a  party  is  presumed  to  intend  the  natural  conse- 
quences of  his  act,  and  if,  from  the  evidence  in  this  case, 
and  cii«umstances  of  the  party  at  the  time  the  transfer 
was  made,  you  believe  that  the  natural  and  necessary 
consequences  of  the  assignment  of  the  property  to  Whit- 
tier,  Fuller  ft  Co.  was  to  give  a  preference  to  the  said 
Whittier,  Fuller  &  Co.  over  other  creditors,  and  to  pre- 
vent a  ratable  distribution  of  the  property  of  the  debtoi 
among  his  creditors,  it  is  presumed  that  the  debtor  in* 
tended  to  give  such  preference,  or  to  prevent  his  prop- 
erty from  Iwing  distributed  ratnbly  amonji  hi^-^  creditors. 
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^^4.  In  determining  the  question  of  whether  Whit- 
tier^  Fuller  &  Go,  had  reasonable  cause  to  believe  that 
the  debtor  was  insolvent  at  the  time  he  made  the  assign- 
ment, you  will  consider  all  the  facts  and  circumstances 
by  which  the  parties  were  surrounded,  so  far  as  known 
to  them,  or  either  of  them,  or  to  their  agent  who  was 
negotiating  the  assignment.  It  is  not  necessary  that 
positive  knowledge  of  the  insolvency  of  the  debtor 
should  exist,  neither  is  ignorance  of  the  law  any  excuse, 
as  all  men  are  presumed  to  and  must  know  the  law. 
If  you  believe  that  the  debtor  was,  at  the  time,  in  such 
a  condition  financially  that  he  could  not  pay  his  debts 
from  his  own  means  as  they  became  due,  and  the  said 
Whittier,  Fuller  &  Co.  knew  that  fact,  or  had  reasonable 
cause  to  believe  it,  and  under  such  circumstances  ob- 
tained a  transfer  of  the  property  mentioned  in  the  oom- 
plaint  in  payment  of  their  claim,  then  you  should  find 
for  the  plaintiflf." 

The  above  portion  of  the  fourth  instruction  asked 
for  by  plaintiff  was  given,  but  the  court  struck  out  and 
refused  to  give  the  remainder  of  such  fourth  instruc- 
tion, which  was  as  follows:  ''And  the  fact  ihat  either 
Sessions  or  said  Whittier,  Fuller  &  Oo.,  or  its  agent» 
may  have  supposed  at  the  time  that  the  debtor  would 
be  able,  in  the  course  of  time,  to  work  out  of  debt,  does 
not  make  any  difference  in  the  case.  The  solvency  or 
insolvency  of  the  debtor  is  not  a  question  of  the  pos- 
sibility of  his  paying  off  his  debts  in  the  course  of  time, 
but  it  is  a  question  of  his  ability  to  pay  as  they  become 
due  in  the  ordinary  course  of  business,  and  the  fact  that 
a  debtor  transferred  a  large  portion  of  his  property  to 
one  creditor  without  making  provision  for  an  equal  dis- 
tribution of  its  proceeds  to  all  of  his  creditors,  and  es- 
pecially when  the  transfer  is  made,  not  in  the  due  course 
of  business,  and  is  made  under  the  pressure  of  the  cred- 
itor, these  are  all  facts  and  circumstances  to  be  consid- 
ered by  you  in  determining  whether  the  assignment 
was  made  or  intended  as  a  preference  of  said  Whittier, 
Fuller  &  Co.,  and  also  in  determining  whether  they  had 
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reasonable  cause  to  beUere,  at  the  time,  that  he  was  in* 
solvent.'' 

^'5.  You  are  further  instructed  that  a  transfer  of  a 
considerable  portion  of  his  property  by  Sessions  to  said 
Whittier,  Fuller  &  Co.,  the  property  being  of  a  different 
character  from  that  which  Whittier,  Fuller  &  Co.  were 
accustomed  to  deal  in,  and  made  for  the  purpose  of  satr 
isfying  a  debt,  is  not  a  transfer  made  in  the  usual  and 
ordinary  course  of  business,  and  a  transfer  not  in  the 
ordinary  course  of  business  is  prima  facie  evidence  of 
fraud." 

The  court  refused  to  give  the  following  instructions, 
asked  by  plaintiff: — 

"6.  It  does  not  alter  the  case  that  Whittier,  Fuller  & 
Co.  acted  in  this  matter  through  an  agent,  for  although 
they  were  not  personally  present,  yet,  having  acted 
through  cui  agent,  and  especially  as  they  have  received 
the  benefit  of  the  assignment,  it  is  in  law  the  same  as 
if  they  had  acted  personally  in  the  matter.  And  further- 
more, as  a  matter  of  law,  Whittier,  Fuller  &  Co.  had 
knowledge  of  everything  known  to  their  agent,  and 
whatever  the  agent  had  cause  to  believe,  they  had  cause 
to  believe;  and  therefore,  if  you  find  that  the  agent 
knew  or  had  reasonable  cause  to  believe  that  Sessions 
was  insolvent  at  the  time  said  transfer  was  made  to  said 
firm,  and  that  such  transfer  and  payment  was  made  with 
a  view  to  prevent  said  property  from  being  distributed 
ratably  among  his  creditors,  or  to  defeat  the  object  of, 
or  in  any  way  hinder,  impede,  or  delay  the  operation  of, 
or  to  evade  any  of  the  provisions  of  the  Insolvent  Act, 
such  transfer  is  void,  and  you  should  find  for  plaintiff 
for  the  amount  stipulated,  to  wit,  $856.99,  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum  from 
the  twenty-sixth  day  of  November,  1887.  The  court 
instructed  the  jury  in  this  case  to  return  a  verdict  for  the 
plaintiflP  for  the  sum  of  $856.99,  with  interest  thereon 
Bt  the  rate  of  seven  per  cent  from  the  twenty-sixth  day 
of  November,  1887/' 
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The  following  instructions  were  given  on  behalf  of 
defendants: — 

^'1.  The  question  of  fraudulent  intent  is  one  of  fact, 
aud  not  of  law.  The  jury  are  exclusive  judges  of  all  ques- 
tions of  fact.'' 

^'3.  You  are  further  instructed^  in  this  oasei  no  actual 
fraud  is  charged  against  these  defendants,  but  the  com- 
plaint simply  charges  that  the  assignment  in  question 
was  made  to  defendants  by  Sessions,  and  was  accepted  by 
these  defendants  with  a  view  to  give  a  preference  to  de- 
fendants, with  a  view  to  prevent  the  property  so  trans- 
ferrod  from  coming  to  the  assignee  of  said  Sessions  in 
insolvency,  and  to  prevent  the  same  from  being  dis- 
tributed ratably  among  his  creditors,  and  to  defeat  the 
objects  of  the  Insolvent  Act  of  1880 ;  and  that  the  defend- 
ants had  reasonable  cause  to  believe,  and  knew,  that  said 
Sessions  was  insolvent,  and  that  the  transfer  was  made  for 
the  purpose  mentioned.  Now,  if  you  believe  from  the  evi- 
dence that  defendants  had  not  reasonable  cause  to  believe 
as  charged,  and  had  no  other  intent  than  to  collect  an 
honest  debt  due  them  by  Sessions,  and  had  no  intent  of 
defeating  the  insolvent  law,  then  you  must  find  for  the 
defendants. 

**4.  Even  if  you  believe  from  the  evidence  that  Ses- 
sions was  insolvent  at  the  time  of  the  transfer,  and  even 
if  he  did  make  the  transfer  with  intent  to  prefer  the 
defendants  to  other  creditors,  if  you  believe  from  the 
evidence  that  the  transfer  was  made  for  a  valid  debt  to 
defendants,  and  that  there  was  no  intent  on  the  part  of 
the  defendants  to  defeat  the  operation  of  the  insolvent 
law,  and  no  reasonable  cause  on  their  part  to  believe  as 
charged,  you  must  find  for  the  defendanla. 

^'5.  If  you  believe  from  the  evidence  that  Sessions 
did  not  transfer  the  property  with  the  view  or  intention 
to  give  preference  to  defendants,  it  makes  no  difference 
what  were  the  views  or  motives  of  the  defendants  in 
receiving  the  property,  or  what  they  suspected  or  be- 
lieved about  the  solvency  of  Sessions.  And  you  should 
find  for  the  defendants." 
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"10.  If  you  believe  from  the  evidence  that  Sessions 
had  means  or  resources  of  his  own  to  pay  his  debts  as 
they  became  due  in  the  ordinary  oourse  of  business, 
though  he  may  not  have  had  money  in  his  possession 
or  in  bank  to  meet  them,  or  to  pay  a  particular  debt 
when  due,  he  was  not  insolvent  at  the  time  he  made  the 
transfer  to  defendants." 

''12.  You  are  instructed  that  the  plaintiff  admits  that 
Sessions  was,  at  the  time  of  the  transfer  in  question,  in- 
debted to  defendants  in  the  sum  of  $900,  and  that  defend- 
ants accepted  the  goods  to  the  amount  of  $866.99  in  pay- 
ment of  that  debt." 

H.  A.  Barclay,  for  Appellants. 

Graves,  O'Melveney  &  Shankland^  and  Chapman  &  Hen- 
drick,  for  Respondent. 

The  Court. — This  is  an  action  brought  to  recover  a 
sum  of  money  which  the  plaintiff,  as  assignee  of  an  in- 
solvent debtor,  Edgar  Sessions,  claims  should  be  paid  him 
in  his  representative  capacity  by  the  defendants,  W.  F. 
Whittier  ei  al.,  by  reason  of  their  having  received  from 
the  insolvent,  and  converted  to  their  own  use,  certain  goods 
delivered  to  them  in  satisfaction  of  a  debt  due  the  defend- 
ants by  the  insolvent. 

The  proposition  upon  which  the  plaintiff  based  his 
claim  for  a  recovery  is,  that  the  defendants  had  received 
the  property  by  a  transfer  made  by  the  insolvent,  with 
the  intention  of  giving  them  a  preference  over  his  other 
creditors.  The  cause  was  tried  before  a  jury,  and  they 
gave  a  general  verdict  for  the  plaintiff,  but  found  "No" 
upon  the  special  issues  submitted  to  them.  The  special 
issues  were:  1.  At  the  time  that  Edgar  Sessions  trans- 
ferred to  Whittier,  Fuller  &  Co.  the  goods  described  in 
the  complaint,  was  he  able  to  pay  his  debts  from  his 
own  means  as  they  became  due?  2.  Was  the  transfer  of 
said  goods  by  Sessions  to  Whittier,  Fuller  &  Co.  made 
in  the  usual  and  ordinary  course  of  business  of  said 
Rirr^ions?     3.   Did  Sessions  make  said  transfer  with  a 
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view  to  give  a  preference  to  said  Whittier,  Fuller  <fe  Co.? 
4.  Did  Whittier,  Fuller  &  Co.,  at  the  time  they  received 
said  transfer,  have  reasonable  cause  to  believe  that  il 
was  made  with  a  view  to  prevent  Sessions's  property 
from  coming  to  his  assignee  in  insolvency?  5.  Did 
Whittier,  Fuller  &  Co.,  at  the  time  of  said  transfer,  have 
reasonable  cause  to  believe  that  the  transfer  was  made 
to  prevent  said  property  from  being  distributed  ratably 
among  his  creditors? 

The  defendants  moved  the  court  for  a  judgment  in 
their  favor,  because  the  general  verdict  was  not  sup- 
ported by  the  special  findings  under  section  625  of  the 
Code  of  Civil  Procedure.  The  plaintiflF  made  a  motion 
for  a  new  trial,  and  the  court  below  considered  the  two 
motions  together,  refused  that  of  the  defendants,  and 
granted  that  of  the  plaintiff,  from  which  rulings  this  appeal 
IS  taken. 

The  real  questions  involved  in  the  case  are,  whether 
the  trial  court  was  justified  in  believing,  upon  the  evi- 
dence and  contrary  to  the  view  of  the  jury,  that  the  pref- 
erence denounced  by  section  55  of  the  Insolvent  Act  had 
been  given,  and  whether  such  errors  of  law  had  been 
committed  on  the  trial  as  warranted  a  new  trial.  It  would 
have  been  useless  to  have  entered  judgment  for  the  defend- 
ants on  the  special  issues  found  by  the  jury,  if  the  trial 
court  had  not  considered  the  evidence  sufficient  to  sup- 
port the  special  findings  of  the  jury,  or  had  believed  itself 
to  have  committed  errors  of  law  on  the  trial ;  for  immedi- 
ately following  the  order  for  judgment  for  defendants,  the 
court  would,  by  granting  a  new  trial,  have  rendered  the 
judgment  inoperative. 

The  jury  foimd,  as  it  was  proper  they  should  under 
the  evidence,  that  the  transfer  was  not  made  in  the  usual 
and  ordinary  course  of  business.  This,  of  course,  made 
the  transaction,  prima  jade,  a  preference,  not  allowed  by 
section  55  of  the  Insolvent  Act.  But  they  also  found, 
as  we  think  justifiably,  from  the  evidence,  that  neither 
of  the  parties  had,  in  fact,  any  intention  to  violate  the 
law  denouncing  a  preference  in   favor  of  one  creditor 
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over  others.  If  the  oourt  was  not  right  in  coming  to  a 
different  conclusion  from  the  evidence,  then  it  could 
not,  in  the  exercise  of  its  discretion,  grant  a  new  trial 
on  that  ground.  As  we  look  at  the  evidence,  it  is  all 
one  way,  that  both  parties  were  desirous  that  all  creditors 
sJiould  share  alike.  This  is  shown,  in  part,  by  the  fact 
that  both  of  them  were  willing  and  desired  that  a  gen- 
eral assignment  should  be  made  for  all  creditors,  and 
were  prevented  from  taking  this  course  by  the  advice 
of  an  attorney,  who  thought  it  could  not  be  done.  The 
creditor's  agent  wished  to  secure  his  debt,  the  debtor 
wished  to  settle  it  in  some  way,  and  preferred  to  make 
a  general  assignment,  and  this,  also,  the  creditors  were 
willing  if  they  were  advised  it  could  be  done,  but  they 
did  not  proceed  in  that  way,  as  they  were  advised  to  the 
contrary  by  an  attorney  at  law.  It  is  clear  that  there 
was  no  intent  to  make  or  to  secure  a  preference  over 
other  creditors.  The  main  idea  of  the  insolvent  was  to 
secure  aU  his  creditors  alike;  he  had  his  choice  to  make  an 
assignment,  which,  under  the  advice  he  had,  he  was  jus- 
tified in  not  doing,  to  be  attached,  which  would  render 
his  chance  to  pay  all  his  creditors  worse,  or  to  pay  his 
creditor  in  goods,  as  he  had  not  the  money.  This  shows 
the  contrary  of  any  intention  on  his  pait  to  make  a  pref- 
erence of  one  creditor  over  another. 

The  truth  is,  he  seems  to  have  been  very  anxious  to 
do  the  best  he  could  for  all  his  creditors.  The  creditor 
had  no  ground  to  believe  that  the  debtor  intended  to  make 
any  preference  such  as  the  law  denounced. 

The  declaration  of  the  insolvent  and  the  agent  of 
Whittier,  Fuller  &  Co.  are  directly  to  the  point  that 
they  did  not  have  the  least  intention  of  preferring  any 
creditor. 

The  insolvent  was  a  witness  for  the  plaintiff  in  this 
action;  he  is  contradicted  in  his  material  statements 
by  no  witness.  And  the  evidence  of  both  these  wit- 
nesses was  not,  on  this  trial,  given  orally  in  the  pres- 
ence of  the  court,  but  was,  by  agreement,  read  from  the 
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transcript  of  the  case  made  up  when  it  was  in  this  court 
on  a  former  appeal. 

There  was  nothing,  then,  in  their  manner  or  appear- 
ance, as  the  court  did  not  have  them  before  it,  which 
could  have  influenced  that  tribunal  to  disbelieve  their 
positive  statements,  and  we  perceive  nothing  in  the  cir- 
cumstances to  raise  any  such  disbelief.  The  presump- 
tion, prima  facie,  which  the  law  makes  from  the  unusual 
nature  of  the  transfer  is  entirely  done  away  with  by  the 
testimony  of  these  two  imcontradicted  witnesses,  and  the 
jury  was  right  in  its  special  findings. 

The  court  below  had  therefore  no  legal  ground  to  doubt 
the  correctness  of  their  conclusion,  and  should  not  have 
done  80. 

The  question,  then,  recurs.  What,  if  any,  were  the  erron 
in  law  committed  by  the  trial  court? 

That  tribunal  should  not  have  directed  a  verdict  for 
the  plaintiff,  as  the  respondent  contends  it  should,  for 
the  question  of  intent  to  make  a  fraudulent  preference, 
denounced  by  the  statute,  was  one  of  fact.  (Bull  v.  Bray, 
89  Oal.  298.)  And,  as  we  have  seen,  there  was  no  evi- 
dence except  the  prima  facie  presumption,  which  was 
entirely  done  away  with,  to  support  any  such  theory  of  the 
case  as  the  plaintiff  contends  for. 

The  next  contention  of  respondent  in  support  of  the 
court's  action  is,  that  the  court  erred  in  striking  out  a 
portion  of  the  fourth  instruction.  The  matter  which  it 
was  proper  should  be  contained  therein  as  an  instruction, 
in  the  part  stricken  out,  was  fully  covered  by  the  fifth 
instruction  for  the  plaintiff,  and  the  part  of  the  fourth 
given.  The  matter  concerning  the  responsibility  of  Whit- 
tier,  Fuller  A  Co.  for  the  acts  of  their  agent,  in  the  plain- 
tiff's sixth  instruction,  was  sufficiently  explained  in  the 
plaintiff's  fourth  instruction  granted,  and  the  balance  of 
what  was  refused  was  given  by  the  court  in  the  first  instruc- 
tion  for  plaintiff. 

We  perceive  no  objection  to  the  first  instruction  given 
for  defendants.  It  is  sustained  by  Bull  v.  Bray,  89  Cal. 
^08-     Neither  do  we  perceive  any  valid  objection  to  the 
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third  and  fourth  instructions  asked  and  given  for  defend- 
ants. 

The  fifth  instruction  is  in  accordance  with  the  law  of 
this  oaae,  as  settled  by  the  appellate  court  in  Hass  v.  Whit- 
Her,  Fuller  &  Co.,  87  Cal.  613. 

It  is  further  claimed  that  the  jury  found  contrary  to 
the  fourth  instruction  given  by  the  court  for  the  plain- 
tiff, and  therefore  the  new  trial  should  have  been  granted. 

Taking  all  the  instructions  together,  such  was  not  the 
effect  of  the  findings  by  the  jury;  they  were  not  told 
by  the  instruction  last  mentioned  to  find  for  the  plain- 
tiff at  all  events,  but  that  if  they  believed  certain  facts 
existed,  or  things  had  been  done  by  defendants,  they  would 
find  for  plaintiff,  and  the  basis  on  which  this  instruction 
is  placed  as  one  element  necessary  to  show  a  wrongful 
intent  is,  Did  defendants  know  or  have  reasonable  cause 
to  believe  the  debtor  was  insolvent  when  they  took  the 
transfer?  But  the  insolvency  of  the  debtor,  known  to 
the  creditor  when  he  took  the  transfer,  was  not  the  only 
condition  on  which  the  jury  were  told  that  they  could 
find  for  plaintiff.  Taking  all  the  instructions  together, 
and  interpreting  them  fairly,  the  jury  had  the  right,  if 
the  evidence  warranted,  to  find  that  the  defendants  and 
the  debtor  had  no  intent  to  make  a  preference  in  violation 
of  section  55  of  the  Insolvent  Act. 

This  they  did  find  in  effect,  and  in  so  doing  they  did 
not  violate  the  instructions  of  the  court. 

We  think  that  the  court  below  should  not  have  granted 
a  new  trial,  but  should  have  rendered  judgment  for  the 
defendants  on  the  special  findings,  and  therefore  the  order 
granting  a  new  trial  is  reversed,  and  the  court  below 
directed  to  enter  judgment  for  defendants  as  herein 
indicated. 

Hearing  in  Bank  denied. 
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[No.  19078.     Department  One. — ^February  27,  1883.] 

JESSIE  N.  MAESHALL,  Respondent,  v.  JACOB  S. 
TAYLOR,  Appellant. 

Dismissal  or  AonoN — Negleot  to  Enteb  Judoubrt  it>B  Six 
Months — ^Pathent  of  Costs. — ^A  motion  to  (Usmiss  an  action  upon 
the  ground  that  the  plaintiff  entitled  to  Judgment  has  neglected  for 
more  than  six  months  after  the  rendition  of  the  verdict  to  demand  and 
have  the  judgment  entered  is  properly  denied,  where  it  appears  that 
the  plaintiff  paid  to  the  clerk  the  costs  of  the  action  immediately  after 
the  verdict,  and  presented  him  with  a  form  of  the  judgment  to  be 
entered.  In  such  case,  the  party  asking  to  have  the  judgment  entered 
has  a  right  to  rely  upon  the  assumption  that  the  clerk  will  make  the 
entry,  as  required  of  him  by  section  664  of  the  Code  of  Civil  Pro- 
cedure. 

Id. — Notice  of  Noh-entbt  of  Judoubrt — Cebtificatb  to  Tban- 
sobipt  upon  Appeal — ^Bnx  of  Bzgeftions — Estoppel. — ^A  certifl- 
catt  of  the  clerk  to  the  transcript  upon  appeal,  that  no  judgment  had 
been  entered  upon  the  verdict,  cannot  be  used  as  notice  to  diarge  the 
respondent  with  neglect  in  not  having  had  the  judgment  entered  until 
service  of  notice  of  a  motion  to  dismiss  the  action ;  and  the  appellant 
is  estopped  from  using  it  for  such  purpose,  when  the  appeal  is  both 
from  the  judgment  and  from  an  order  denying  a  new  trial,  and  his 
bill  of  exceptions  states  that  the  judgment  was  entered  immediately 
after  rendition  of  the  verdict,  and  that  the  judgment  was  intro- 
duced in  evidence  upon  the  hearing  of  the  motion  for  a  new  triaL 

Id. — ^Entbt  of  Judouent  Nunc  pbo  Tunc — Recobo  EviDfiNCB— De- 
lay fob  Mobb  than  Six  Months. — ^The  pleadings,  the  minutes  of 
the  court  and  the  verdict  in  an  action  are  sufficient  record  evidence 
to  sustain  the  action  of  a  court  in  ordering  an  entry  of  a  judgment 
fHHie  pro  limo,  although  more  than  six  months  have  elapsed  from  the 
rendition  of  the  verdict. 

Id.— Judgment  upon  Vebdict — Delay  of  Clebk — ^Neqlbot  of  linr- 
ISTEBIAL  Duty. — ^The  fact  that  the  delay  to  enter  the  judgment  upon 
the  verdict  was  the  delay  of  the  clerk,  and  not  of  the  court,  does  not 
affect  the  right  to  have  the  judgment  entered  nunc  pro  tune.  The 
verdict  is  equivalent  to  findings  by  the  court,  and  section  664  of  the 
Code  of  Civil  Procedure  Is  equivalent  to  an  express  direction  by  the 
court  to  the  clerk  to  enter  the  judgment,  whose  ministerial  duty  It  is 
to  enter  the  judgment  as  required  by  statute. 

Id. — ^Neglect  to  Enter  Hendebed  Judgment — Lapse  of  Time.— 
Where  the  trial  court  has  rendered  a  judgment  in  an  action,  but  the 
same  has  not  been  entered  on  the  record,  whether  in  consequence  of 
the  neglect  of  the  court,  or  neglect  or  misprision  of  the  clerk,  an  order 
may  properly  be  made  that  the  judgment  rendered  be  entered  nunc 
pro  tunc,  without  regard  to  the  'ipse  of  time,  where  third  persons  are 
not  injured   thereby. 

Appeal  from  an  order  of  the  Superior  Ooupt  of  Lo< 
Angeles  County  denying  a  motion  to  dLsmias  an  action, 
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and  from  an  order  granting  a  motion  for  an  entry  of 
judgment  nunc  pro  tv/ne. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  C.  StephenB,  for  Appellant. 

The  failure  to  enter  the  judgment  within  the  six 
months  entitled  the  defendant  to  a  dismissal  of  the 
action,  no  good  cause  being  shown  against  it.  {WaterB 
7.  Dumas,  75  CSal.  563;  Moore  v.  Superior  Court,  86  Cal. 
495;  Wolff  V.  Canadian  Pac.  Ry,  89  Oal.  333;  BuM  v. 
Emerick,  85  Oal.  116;  People  v.  Woodhue,  80  Cal.  200;  1 
Black  on  Judgments,  sees.  106,  110.)  Before  the  abol- 
ishment of  court  terms,  the  court  had  no  power  to  enter 
a  nunc  pro  tunc  order  after  the  adjournment  of  a  term, 
where  there  was  nothing  in  the  record  showing  that 
the  order  was  ever  made.  (Hegeler  v.  Henckell,  27  Cal. 
491.)  Since  court  terms  have  been  abolished,  the  six 
months'  limitation  of  sections  473  and  581  of  the  Code 
of  Civil  Procedure  supplies  the  place  of  terms.  (See  Bell 
V.  Thompson,  19  Cal.  706;  and  read  section  473  of  the 
Code  of  Civil  Procedure  for  section  68  of  the  Practice 
Act,  which  substitute  ''six  months"  for  ''term";  Case- 
ment V.  Ringgold,  28  Cal.  335 ;  Sanchez  v.  Carriaga,  81  Cal. 
170;  Murdoch  v.  De  Vries,  37  Oal.  527;  Wakelee  v.  Davis, 
62  Oal.  514.)  Negligence  of  attorneys  is  no  ground  for 
setting  aside  a  judgment.  (Smith  v.  Tunstead,  56  Cal. 
175.)  Motion  to  set  aside  judgment  more  than  six  months 
after  entry  of  judgment  is  too  late.  (Hill  v.  Beatty,  61 
Cal.  292;  Estate  of  Hudson,  63  Cal.  454;  Dean  v.  Superior 
Court,  63  Cal.  474;  Wallace  v.  Center,  67  Cal.  134;  Pea- 
pie  V.  Oreene,  74  Cal.  400;  5  Am.  St.  Rep.  448;  People  v. 
Ooodhue,  80  Cal.  200.)  The  motion  to  have  the  judg- 
ment entered  nunc  pro  tunc  should  have  been  denied,  as 
such  an  entry  can  be  made  only  when  the  delay  has 
arisen  from  the  act  of  the  court  (2  Bouvier's  Law  Diet., 
tit.  Nunc  Pro  Tunc;  Freeman  on  Judgments,  sees.  56- 
59) ;  and  the  record  must  contain  some  memorandum 
or  entry  to  base  the  order  on.     (Metcalf  v.  Metcalf,  19 
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Ala.  319;  54  Am.  Dec.  190;  Hegeler  v.  Henckell,  27  Oal. 
491;  Swain  v.  Naglee,  19  Cal.  127;  Hyde  v.  Curling,  10 
Mo.  359;  Hudson  v.  Hudson,  20  Ala.  364;  56  Am.  Dec. 
200;  Freeman  on  Judgments,  eecs.  61,  62.)  The  faUure 
of  the  court  to  act,  or  its  incorrect  action,  cannot  author- 
ize a  nunc  pro  tune  entry.  If  no  judgment  be  rendered, 
or  if  an  imperfect  or  improper  one  be  rendered,  the  court 
has  no  power  to  remedy  the  error  or  omission  by  treating 
it  as  a  cleri<»l  misprision.  (Freeman  on  Judgments,  sec. 
68;  Hyde  v.  Curling,  10  Mo.  359;  Gibson  v.  Chouteau, 
46  Mo.  171;  100  Am.  Dec.  366.) 

W.  W.  Hokamb,  W.  T.  WUliams,  and  /.  W.  Coehfon, 
for  Bespondent 

The  court  had  power  to  direct  judgment  to  be  entered 
after  the  expiration  of  six  months  from  the  date  of  the 
verdict  or  decision.  (Rosenthal  v.  McMann,  93  Cal.  505; 
Swain  v.  Naglee,  19  Cal.  127;  People  v.  Ah  Ping,  27  Oal. 
490;  Buckman  v.  Whitney,  28  Cal.  556-560;  Gray  v. 
Palmer,  28  Oal.  416.) 

Patbbson,  J.  —  PlaintiflF  recovered  a  judgment  against 
the  defendant  in  the  court  below  for  the  sum  of  twenty- 
five  thousand  dollars  damages  on  December  18,  1890. 
On  that  day  her  counsel  gave  to  the  clerk  the  form  of 
judgment,  and  paid  him  the  costs  of  the  action.  The 
verdict  was  duly  recorded,  and  the  judgment  was  filed, 
but  was  not  entered.  In  due  time  the  defendant  moved 
for  a  new  trial.  The  motion  was  denied,  and  the  defend- 
ant appealed  on  June  26,  1891.  The  notice  of  appeal 
served  upon  the  plaintiff  states  that  the  defendant  appeals 
to  the  supreme  court  from  the  final  judgment  given, 
made,  rendered,  and  entered  in  the  cause  on  December 
18,  1890,  and  also  from  the  order  of  June  12,  1891,  deny- 
ing defendant's  motion  for  a  new  trial  therein.  The 
transcript  on  appeal  was  served  upon  respondent  on 
August  25,  1891,  and  contains  a  certificate  of  the  clerk, 
which  states  that  no  judgment  has  ever  been  rendered 
or  entered  in   the  action.       On   December  9,   1891,  the 
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appellant  served  upon  respondent  a  notice  of  motion  to 
dismiss  the  action  upon  the  ground  that  the  plaintiff 
had  neglected  for  more  than  six  months  after  the  ren- 
dition of  the  verdict  to  demand  or  have  entered  a  judg- 
ment thereon.  About  the  same  time,  plaintiff  served 
the  defendant  with  notice  of  motion  to  have  judgment 
entered  "as  of  the  date  the  eighteenth  day  of  January, 
1890."  The  motions  were  heard  together.  The  motion 
of  the  defendant  for  a  dismissal  of  the  action  was  denied, 
and  the  motion  of  plaintiff  "for  an  order  directing  the 
clerk  to  enter  judgment  nunc  pro  tunc  as  of  January  18, 
1890,"  was  granted.  From  these  orders  the  defendant 
has  appealed. 

We  think  the  court  properly  denied  the  motion  to  dis- 
miss the  action.  The  application  was  based  upon  section 
581  of  the  Code  of  Civil  Procedure,  which  provides  that 
"an  action  may  be  dismissed  ....  in  the  following 

oases 6.  By  the  court  when,  after  verdict  or  final 

submission,  the  party  entitled  to  judgment  neglects  to 
demand  and  have  the  same  entered  for  more  than  six 
months."  This  section  is  not  mandatory  (RosentJial  v. 
McMann,  63  Cal.  505) ;  and  if  it  were,  would  not  author- 
ise a  dismissal  of  the  action  under  the  circumstances 
shown  in  this  case,  because  there  was  no  "neglect"  on 
the  part  of  the  plaintiff.  When  plaintiff  paid  to  the 
clerk  the  costs  of  the  action  after  verdict,  and  presented 
him  with  a  form  of  the  judgment  which  she  desired  to 
have  entered,  she  had  a  right  to  rely  upon  the  assump- 
tion that  the  clerk  would  perform  the  duty  required  of 
him  by  the  statute.  Section  664  of  the  Code  of  Civil  Pro- 
cedure provides  that  "when  trial  by  jury  has  been  had, 
judgment  must  be  entered  by  the  clerk,  in  conformity 
to  the  verdict,  within  twenty-four  hours  after  the  rendi- 
tion of  the  verdict,  unless  the  court  order  the  case  to  be 
reserved  for  argument  or  further  consideration,  or  grant 
a  stay  of  proceedings." 

It  ifl  <)laimed  that  the  clerk's  certificate  to  the  tran- 
script was  notice  to  the  respondent  that  no  judgment 
had  ever  been  entered,  and  she,  having  neg;lectpd  thero- 
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after,  until  the  notice  of  motion  to  dismiss  was  served, 
to  take  any  steps  to  have  the  judgment  entered,  it  was 
an  abuse  of  discretion  in  the  court  below  to  refuse  to 
dismiss  the  action.  But  the  certificate  of  the  clerk  can- 
not be  used,  and  never  was  intended  to  be  used,  for  any 
such  purpose.  If  it  were  evidence  of  notice  under  any 
circumstance,  the  appellant  ought  not  to  be  allowed  to  use 
it  for  such  a  purpose,  after  having  incorporated  into  his 
bill  of  exceptions  a  statement  that  immediately  after  the 
rendition  of  the  verdict,  "on  the  eighteenth  day  of  Decem- 
ber, 1890,  judgment  was  rendered  and  entered  in  said 
case  in  accordance  with  said  verdict,"  and  also  a  certifi- 
cate of  the  judge,  to  the  effect  that  on  the  hearing  of  the 
motion  for  a  new  trial,  among  other  documents  intro- 
duced in  evidence,  was  the  judgment,  and  having  also 
stated  in  his  notice  of  appeal  served  upon  respondent  that 
the  appeal  was  from  the  judgment  entered  on  the  eight- 
eenth day  of  December,  1890,  in  favor  of  plaintiff,  end 
against  the  defendant. 

It  is  contended  that  a  judgment  nunc  pro  tunc  can  be 
entered  only  when  the  delay  has  arisen  from  the  act  of 
the  court,  and  that  there  is  nothing  in  the  record  upon 
which  to  base  an  order  of  entry  nunc  pro  tunc.  Neither 
of  these  contentions  is  sound.  The  pleadings,  the  min- 
utes of  the  court,  and  the  verdict  were  sufficient  record 
evidence  to  sustain  the  action  of  the  court.  The  verdict 
is  equivalent  to  findings  of  fact  and  conclusions  of  law, 
and  section  664  of  the  Code  of  Civil  Procedure  is  equiv- 
alent to  an  express  direction  by  the  court  to  the  clerk  to 
enter  judgment  in  accordance  with  the  verdict.  The 
rights  of  the  parties  were  fully  determined,  there  was 
no  question  as  to  the  form  or  substance  of  the  judgment, 
and  nothing  remained  to  be  done  but  the  mere  minis- 
terial duty  to  be  performed  by  the  clerk  of  entering  the 
judgment,  as  required  by  the  statute.  (Casement  v.  Ring- 
gold,  28  Cal.  339;  Gray  v.  Palmer,  28  Cal.  416.)  The 
rule  is,  tliat  where  the  court  has  actually  rendered  a 
juclgnient,  but  the  same  has  not  been  entered  on  the 
rocord.  whether   in    consequence   of   the   neglect   of   the 
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oourti  or  neglect  or  misprision  of  the  clerk,  an  order 
may  be  made  that  the  judgment  rendered  be  entered 
nunc  pro  tunc,  and  this  may  be  done  after  the  expiration 
of  the  term,  —  in  this  state,  after  the  expiration  of  six 
months.  Such  an  order  was  made  in  a  case,  although 
nearly  eight  years  had  elapsed,  it  appearing  that  third 
persons  would  not  be  injured  thereby.  In  such  a  case 
the  effect  of  the  order  is  simply  to  supply  matters  of 
evidence.  The  record  is  merely  amended  by  inserting 
in  the  memorial  of  the  proceedings  that  which  has  been 
improperly  omitted  therefrom.  (1  Black  on  Judgments, 
sees.  128-183.) 

The  appellant's  rights  on  appeal  will  not  be  affected  by 
the  action  of  the  court  below,  because  the  order  relates 
back  to  the  time  the  proceedings  of  the  oourt  actually 
took  place,  and  the  nunc  pro  tunc  entry  of  the  judgment 
becomes  a  pert  of  the  entry  of  that  date,  the  same  as  if 
it  had  actually  been  entered  then.  ''There  can  be  no 
doubt  that  such  an  entry  may  operate  so  as  to  save  pro- 
ceedings which  have  been  had  before  it  is  made."  (1 
Black  on  Judgments,  sec.  136.) 

To  protect  the  rights  of  the  parties,  however,  it  is 
necessary  that  the  order  of  the  oourt  granting  the  plain- 
tiff's motion  should  be  corrected  in  one  respect.  It  directs 
the  clerk  "to  enter  a  judgment  nunc  pro  tunc  as  of  Jan- 
uary 18,  1890."  The  word  "January"  is  a  palpable  mis- 
take as  to  the  month.  The  action  was  not  commenced 
until  March  22,  1890,  and  the  record  shows  beyond  ques- 
tion that  the  judgment  ought  to  have  been  entered  DeccTn- 
her  18,  1890. 

The  order  denying  the  defendant's  motion  to  dismiss 
the  action  is  affirmed,  and  the  court  below  is  directed  to 
amend  the  order  granting  the  plaintiff's  motion,  by 
striking  out  the  word  "January,"  and  inserting  in  lieu 
thereof  the  word  "December."  As  so  modified,  the  last- 
named  order  will  stand  affirmed;  and  there  being  no 
merit  in  the  appeal,  the  appellant  will  not  recover  the 
costs  thereof. 

Habbison,  J.,  and  Gabouttb,  J.,  concurred. 
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[No.  18051.    Department  One.— Febniaiy  27,  188S.] 

Ik  thb  Matter  of  the  Estate  of  JAMES  A.  WOODS, 

Deceased. 

DSTATBI  or  DB0BA8KD  PKB80N8 — ^RlOHT  OF   ADinNIBTEllOB— OUABD- 

lAV  OF  Minor  Hex»— Wbitten  Rxquest. — ^A  guaidi&n  of  a  minor 
h«lr,  not  boing  one  of  the  pexsomi  named  in  section  1865  of  the  Ck>de 
•f  CMl  Procednre  to  whom  administration  must  be  granted,  cannot, 
bj  a  written  request^  confer  upon  another  person  the  right  to  admin- 
later. 

Appeal  from  an  order  of  the  Superior  Court  of  Sac- 
ramento CSounty  denying  an  application  for  letters  of 
administration^  and  granting  letters  to  the  public  admin- 
istrator. 

The  facts  are  stated  in  the  opinion  of  the  ooazt 

HaU  &  Dunn,  for  Appellants. 

Johnson,  Johnson  &  Johnson,  for  Respondent. 

The  Court.  —  C.  M.  West  and  George  F.  Bronner, 
public  administrator,  were  conetstants  for  letters  of  admin- 
istration of  the  estate  of  James  A.  Woods,  deceased.  The 
court  made  an  order  denying  the  application  of  West, 
and  granting  letters  to  Bronner;  and  West  appeals  from 
the  order. 

The  only  heirs  of  said  Woods,  deceased,  were  three 
minor  children,  and  appellant  offered  to  prove  that 
Susan  Sherwood  was  their  only  appointed  guardian, 
and  that  said  guardian  had  made  a  written  request  for 
the  appointment  of  said  West  as  administrator.  An 
objection  to  this  evidence  was  sustained  by  the  oourt, 
and  appellant  excepted.  West  founded  his  claim  to  be 
appointed  administrator  solely  upon  said  request  of  said 
guardian.  We  think  that  the  court  was  right  in  its 
ruling. 

Section  1365  of  the  Code  of  Civil  Procedure  declares 
that  administration  upon  estates  shall  be  granted  to 
some  person  belonging  to  one  of  ten  specified  classes, 
who   shall   be   entitled   in    the   order   named;   and   the 
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gaardaan  of  a  minor  is  not  one  of  the  persons  therein 
named.  Section  1369  declares  that  a  minor  is  not  com- 
petent or  entitled  to  serve  as  administrator.  Section 
1879  provides  that  '^administration  may  be  granted  to 
one  or  more  competent  persons,  although  not  otherwise 
entitled  to  the  same,  at  the  written  request  of  the  person 
entitled."  Section  1368  provides:  "If  any  person  entitled 
to  administration  is  a  minor,  letters  must  be  granted  to 
his  or  her  guardian,  or  any  other  person  entitled  to  let- 
ten  of  administration,  in  the  discretion  of  the  court." 
No  doubt  these  sections  are  somewhat  confusing  a;*  to  the 
point  whether  a  minor  is  a  "person  entitled,"  and  there- 
fore as  to  whether  the  guardian  of  a  minor  may  be  granted 
letters.  But  assuming,  for  the  purposes  of  this  case,  that 
the  guardian  herself  had  some  right  to  letters,  still  she 
had  such  right  merely  as  representative,  or  in  place  of 
the  minor.  She  does  not  come  within  any  one  of  the 
dassea  of  persons  enumerated  in  section  1365  as  persons 
to  whom  administration  must  be  granted;  and  therefore 
her  written  request  could  not  confer  upon  appellant  the 
right  to  administer. 
The  oirder  appealed  from  is  affirmed. 


[ffe.  19032.    Department  One. — ^Marcfa  2,  1898.] 

NAT.  KENNEDY,  Treasurer,  etc..  Appellant,  v.  E.  H. 

MILLER,  Auditor,  etc.,  bt  al.,  Respondents. 

PUBUO    SOHOOL    StSTKM — Ck>N8TITUTI0NAL   LAW. — ^The    piOTUdoOS    of 

article  IX.  of  the  constitution  making  education  and  the  management 
and  control  of  the  public  tdioola  a  matter  of  state  snpenrlslon,  and 
directing  the  legislature  to  provide  a  ''system  of  common  schools/' 
require  the  adoption  of  one  system,  whidi  shall  be  applicable  to  all 
the  common  schools. 
In — School  Distbiot — Political  Godb—Chabtxb  or  Municipal  C)ob- 
POBATION. — ^The  legislative  declaration,  in  section  1576  of  the  Politi- 
cal Oode,  that  every  incorporated  dty  is  a  school  district,  though  it 
makes  each  school  district  a  public  corporation,  does  not  import  into 
the  organisation  any  of  the  provisions  of  the  city  charter,  or  limit  the 
powers  and  functions  which,  as  a  school  district,  it  has  by  virtue  of 
the  PoUtical  Code. 
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Id. — Obnebal  Laws — Limitation  op  Crrr  Ghab'/kb. — ^All  dty  char- 
ten  are  Jimlted  by  the  operation  of  general  laws. 

Td. — CiTk  Boards  of  Education. — ^The  powers  and  duties  of  boards  of 
education  in  cities  are  the  same  as  those  of  boards  of  trustees  In  other 
school  districts,  and  cannot  trench  upon  the  system  that  the  legis- 
lature has  provided  for  the  entire  state. 

Id. — CiTT  OF  San  Diego — Pubuo  School  Fund — Oountt  Tbkasubt. 
— ^The  dty  of  San  Diego  is  a  corporation  distinct  from  the  corpora- 
tion known  as  the  school  district  of  the  dty  of  San  Diego,  and  the 
rights  and  obligations  of  the  school  district  corporation  are  to  be 
determined  by  the  provisions  of  the  Political  Code,  and  not  by  those 
of  the  charter  of  the  dty  of  San  Diego ;  and  a  provision  of  its  charter, 
that  all  moneys  belonging  to  the  school  fund  of  the  dty  shall  be  de 
X>oslted  with  the  dty  treasurer  does  not  supersede  the  requirements  of 
the  Political  Code  that  all  moneys  pertaining  to  the  public  sdiool 
fond  shall  be  paid  into  the  county  treasury. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Wmiam  H.  Fuller,  for  Appellant 

W.  /•  Mossholder,  Parrish,  Moasholder  &  Leuns,  John- 
stone  Jonee,  and  /.  E.  Deakin,  for  BespondenAs. 

Habbison,  J.  —  The  charter  of  the  city  of  San  Diego 
was  framed  by  a  board  of  freeholders  chosen  therefor, 
and»  having  been  adopted  by  the  electors  of  the  city  and 
approved  by  both  houses  of  the  legislature  (Stats  1889, 
p.  643),  went  into  effect  on  the  first  Monday  of  May, 
1889.  Article  7  of  the  charter  is  entitled  "Educational 
Department,''  and  provides  for  a  board  of  education 
with  certain  designated  powers  and  duties.  Section  6 
of  this  article  provides  for  a  public  school  fund  of  the 
city,  to  consist  of  "all  moneys  received  from  the  city, 
county,  and  state  school  funds,  of  all  moneys  arising 
from  taxes  which  shall  be  levied  by  the  common  coun- 
cil for  school  purposes,"  and  certain  other  moneys;  and 
further  provides  that  "all  moneys  of  this  fund  shall  be 
deposited  with  the  city  treasurer,  and  the  same  shall  be 
drawn  only  by  warrant,  signed  by  the  president  and 
clerk  of  the  board  and  duly  audited  by  the  auditor." 
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Section  16  requires  that  the  board  of  education  ^'shall 
report  to  the  common  council  before  the  annual  tax 
levy  be  made  the  amount  necessary  to  carry  on  the 
public  flchools  for  the  next  school  year,  and  thereupon 
the  common  council  shall  levy  a  rate  of  tax  for  school 
purposes,  .  •  .  .  and  such  tax  shall  be  in  addition  to  all 
other  amounts  levied  for  city  purposes."  The  plaintiflf 
herein  is  the  city  treasurer  of  the  city  of  San  Diego,  and 
alleges  that  certain  moneys  in  the  custody  of  the  county 
treasurer  have  been  apportioned  by  the  county  superin- 
tendent of  schools  to  the  school  district  of  the  city  of  San 
Diego,  a  portion  of  which  were  derived  from  the  public 
school  fund  and  a  portion  from  a  tax  upon  the  taxable 
property  of  the  city  of  San  Diego  levied  by  the  board  of 
supervisors  in  pursuance  of  an  estimate  made  by  the 
city  board  of  education;  and  he  seeks  by  this  proceed- 
ing to  compel  the  defendants,  as  auditor  and  treasurer 
of  the  county  of  San  Diego,  to  deposit  these  moneys  with 
him,  as  treasurer  of  the  city  of  San  Diego. 

Article  IX.  of  the  constitution  makes  education  and 
the  management  and  control  of  the  public  schools  a 
matter  of  state  care  and  supervision.  The  election  of 
a  state  superintendent  of  public  instruction,  and  of  a 
county  superintendent  of  schools  for  each  county,  is 
therein  authorized,  and  a  public  fund  for  the  support  of 
schools  IS  provided,  which,  it  is  declared  in  section  4, 
''shall  be  inviolably  appropriated  to  the  support  of 
common  schools  throughout  the  state";  and  in  section 
6,  that  the  revenue  from  this  fund,  as  well  as  from  the 
state  school  tax,  ''shall  be  applied  exclusively  to  the  sup- 
port of  primary  and  grammar  schools";  and,  in  section 
8,  it  IS  further  declared  that  no  public  money  "shall  ever 
be  appropriated  for  the  support  of  any  ....  school  not 
under  the  exclusive  control  of  the  officers  of  the  public 
schools."  The  legislature  is  directed,  in  section  5,  to 
provide  for  "  a  system  of  common  schools,"  and  section 
6  declares  that  "the  public  school  system  shall  include 
primary  and  grammar  schools,  and  such  "other  (of  cer- 
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tain  designated)  "schools  as  may  be  established  by  the 
legislature  or  by  municipal  or  district  authority." 

The  term  "system"  itself  imports  a  unity  of  purpose 
as  well  as  an  entirety  of  operation,  and  the  direction  to 
the  legislature  to  provide  "a"  sytjtem  of  common  schools 
means  one  system  which  shall  be  applicable  to  all  the 
common  schools  within  the  state.  In  pursuance  of  this 
direction,  the  legislature  has  enacted  chapter  III.  of  title 
III.,  part  III.,  of  the  Political  Code,  wherein  the  system 
outlined  in  the  constitution  is  amplified,  and  provision 
made  for  the  organization  of  school  districts,  and  the 
election  of  the  ofBoers  thereof,  as  well  as  of  the  officers 
authorized  by  the  constitution,  and  defining  their  powers 
and  duties,  and  also  providing  for  the  proper  application 
of  the  revenue  from  the  state  school  fund,  and  for  the 
raising  of  additional  money  by  taxation  for  iha  cmp- 
port  of  the  oommon  schools. 

Section  1676  of  the  Political  Code  dedares  that 
"each  county,  city,  or  incorporated  town,  unless  sub- 
divided by  the  legislative  authority  thereof,  forms  a 
school  district.'^  By  virtue  of  this  legislative  authority, 
each  school  district  becomes  a  public  corporation  (Estate 
of  Bulmer,  59  Oal.  131;  HugJies  y.  Ewing,  93  Oal. 
414),  and  its  functions  and  powers  as  such  corporation 
are  those  which  axe  given  to  it  by  the  act  under  which 
it  is  created.  The  legislative  declaration  that  every  in- 
corporated city  is  a  school  district  does  not  import  into 
the  organization  of  the  school  district  any  of  the  provis- 
ions of  the  city  charter,  or  limit  the  powers  and  func- 
tions which,  as  a  school  district,  it  has  by  virtue  of  the 
Political  Code.  The  city  is  a  corporation  distinct  from 
that  of  the  school  district,  even  though  both  are  desig- 
nated by  the  same  name,  and  embrace  the  same  territory. 
The  one  derives  its  authority  directly  from  the  legisla- 
ture, through  the  general  law  providing  for  the  estab- 
lishment of  schools  throughout  the  state,  while  the 
authority  of  the  other  is  found  in  the  charter  tmder 
which  it  is  organized;  and  even  though  the  chfurter  may 
purport  to  define  the  powers  and  duties  of  its  municipal 
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ofiSoeTs  in  reference  to  the  public  schools  in  the  same 
language  as  has  the  legislature  in  the  Political  Code,  yet 
these  powers  and  duties  are  referable  to  the  legislative 
authority,  and  not  to  the  charter. 

Hie  constitution  and  laws  of  this  state  recognize  three 
classes  of  cities:  those  which  are  organized  under  the 
provisions  of  the  general  law  authorizing  municipal  in- 
corporations; those  whose  charters  have  been  framed 
by  a  board  of  freeholders,  chosen  for  that  purpose  by 
the  city  itself;  and  those  which  were  organized  prior  to 
the  adoption  of  the  constitution,  but  have  not  chosen  to 
change  their  form  of  organization.  The  legislature  is, 
by  the  constitution,  not  only  prohibited  from  creating  a 
municipal  corporation  by  special  law,  but  it  has  also 
been  prohibited  from  passing  any  local  or  special  law!< 
with  reference  to  the  powers  or  duties  of  municipal  offi- 
cers, or  of  any  matter  relating  to  municipal  government. 
In  all  matters,  however,  which  may  affect  the  state  at 
large,  or  whenever  any  legislation  is,  in  its  judgment, 
apprq>riate  for  all  parts  of  the  state,  it  possesses  all  the 
legislative  power  of  the  state  that  has  not  been  specifi- 
cally denied  to  it,  and  upon  whatever  subjects  its  power 
to  pass  a  general  law  exists,  such  general  law  must  be 
the  controlling  rule  of  action  in  all  parts  of  the  state, 
and  over  all  its  citizens.  The  constitution  does  not  pur- 
port of  itself  to  affect  the  organization  of  any  city  which 
had  been  previously  incorporated,  or  to  give  to  the  legis- 
lature any  power  to  affect  its  organization,  except  with 
its  consent;  but  it  gives  to  the  legislature  the  right  to 
pass  general  laws  which  shall  be  applicable  to  all  cities 
within  the  state,  by  declaring  (art.  XI.,  sec.  6)  that 
^'cities  or  towns  heretofore  or  hereafter  oi^anized,  and 
all  charters  thereof  framed  or  adopted  by  authority  of  this 
constitution,  shall  be  subject  to  and  controlled  by  general 
laws." 

Section  1616  of  the  Political  Code  declares  that 
^Tboards  of  education  are  elected  in  cities  under  the  pro- 
visions of  the  laws  governing  such  cities,  and  their  pow- 
ers and  duties  are  as  prescribed  in  such  laws,  except  as 
XOVII  Oal.— 28 
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otherwise  in  this  chapter  provided";  and  in  the  Muni- 
cipal Government  Act  provision  has  been  made  for  boards 
of  education  in  cities  that  may  be  organized  under  that 
act.     By  the  expression,  "the  laws  governing  such  cities," 
is  meant  the  charter  of  the  city,  or  the  power  under 
which   the  city   «icts   and   exercises  its  authority,  whether 
such  power  be  such  as  was  originally  conferred  by  spe- 
cial charter  prior  to  the  adoption  of  the  present  consti- 
tution, or  such  as  has  been  conferred  by  the  general  law 
providing  for  the  organization  of  cities  and  accepted  by 
the  city,  or  such  as  is  embraced  in  a  charter  framed  by 
freeholders  of  its  own  selection,  and  ratified  by  the  legis- 
lature.    The   "boards   of   education"    thus   provided   for 
in  cities  is  but  another  term  for  the  "boards  of  trustees" 
to  which  the  control  of  school  districts  han  been  given; 
and   by   section    1617    the   same   powers   are    conferred 
upon  each,  except  in  certain  enumerated  instances.     It 
is  unnecessary  to  determine  whether  it  is  competent  for 
the  legislature  to  delegate  to  these  boards  of  education 
any  of  the  powers  which  the  constitution  has  authoriased 
it   to   exercise   in   providing   for   a  system   of   common 
schools,  as  the  rights  of  neither  party   herein   depend 
upon   the   exercise   of   such    power;    but  conceding  that 
by  virtue  of  this  section  of  the  Political  Code  the  charter 
under  which  a  city  is  organized  may  prescribe  the  pow- 
ers and  duties  of  a  board  of  education,  yet  the  "powers 
and  duties"  authorized  by  section  1616  are  powers  and 
duties  of  the  same  general  character  as  those  which  are 
enumerated  in  section  1617,  and   which,  except  in  cer- 
tain   enumerated    particulars    are    conferred    alike    upon 
boards  of  education  and  boards  of  trustees.      The  powers 
and  duties  of  the  board  of  education  in   a  city  cannot 
trench  upon  the  system  that  the  les;islature  has  provided 
for  the  entire  state,  since   tlie   charter   is  limited  in  its 
operation  by  any  general  law  tliat  may  be  passed  by  the 
legislature,   and,    in    addition    thereto,   such    powers   an(^ 
duties  are,  by  the  terms  of  the  section  in  which  they  are 
authorized  to  be  given,  limited  by  the  provisions  of  the 
Political  Code.     One  of  these  is  found  in  the  second  sub- 
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division  of  section  1617,  by  which  it  is  made  the  duty, 
not  only  of  the  trustees  of  school  districts,  but  also  of 
boards  of  education  in  cities,  "to  pay  all  moneys  col- 
lected by  them  from  any  source  whatever  for  school 
purposes  into  the  county  treasury,  to  be  plaoed  to  the 
credit  of  the  special  fund  of  their  district." 

These  powers  and  duties  relate  to  the  management 
and  control  of  the  schools  for  the  purposes  of  education, 
and  do  not  pertain  to  the  custody  or  disbursement  of 
the  school  moneys.  Section  1532  of  the  Political  Code 
requires  the  state  superintendent  of  public  instruction 
to  apportion  the  school  money  to  the  several  counties, 
and  when  he  has  so  apportioned  it,  to  draw  his  order  on 
the  controller  "in  favor  of  each  county  treasurer"  for 
the  moneys  appropriated  to  that  county;  and  section 
1543  requires  the  county  superintendent  of  schools  to 
apportion  the  school  moneys  of  the  county  to  each  school 
district  within  the  county,  and,  on  the  order  of  the  board 
of  trustees  or  board  of  education,  "to  draw  his  requisition 
upon  the  county  auditor  for  all  necessary  expenses 
against  the  school  fund  of  any  city,  town,  or  district," 
and  "upon  receipt  of  such  requisition  the  auditor  shall 
draw  his  warrant  upon  the  county  treasurer  in  favor  of  the 
parties,  and  for  the  amounts  stated  in  such  requisition." 
The  money  is  to  remain  with  the  county  treasurer  until 
it  is  paid  out  by  him  upon  the  receipt  of  such  requisition. 
The  school  moneys  never  lose  their  character  of  public 
moneys  belonging  to  the  state,  and  are  to  remain  under 
the  control  of  its  officers  for  the  purposes  for  which  they 
have  been  appropriated.  The  fact  that  they  have  been 
apportioned  to  the  several  school  districts  does  not  give 
to  those  districts  any  proprietary  ri^t  therein,  or  any 
right  to  th^  custody;  but  the  districts,  through  their 
authorized  agents,  have  the  right  merely  to  contract  for 
their  proper  disbursement  within  the  purposes  author- 
ized by  law.  If  any  portion  of  the  moneys  thus  appor- 
tioned is  not  used  during  the  school  year,  it  is  made  by 
section  1621  the  duty  of  the  county  superintendent  to 
reapportion  the  balance  as  other  moneys  are  apportioned. 
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Section  1617  makes  it  the  duty  of  the  boards  of  educa- 
tion in  cities  to  pay  all  moneys  collected  by  them  from 
any  source  whatever  for  school  purposes  into  the  county 
treasury.  As  these  boards  do  not  collect  the  money 
which  the  superintendent  apportions  to  the  district, 
this  provision  must  have  reference  to  other  moneys; 
but  as  it  requires  them  to  pay  all  moneys  collected  from 
any  source  into  the  county  treasury,  it  is  corroborative 
of  the  proposition  that  as  a  school  district  the  city  is  not 
€Ln  independent  organization,  but  is  correlated  to  the 
other  school  districts  in  the  county,  as  a  part  of  the  sys- 
tem of  public  schools  provided  for  by  the  legislature. 
For  the  purpose  of  raising  money  additional  to  that  pro- 
vided for  from  the  state  school  fund,  section  1817  directs 
the  county  superintendent  to  furnish  to  the  supervisors 
each  year  an  estimate  of  the  amount  needed  fur  the  en- 
suing year,  and  section  1818  requires  the  superviaozs  of 
each  county  having  less  than  one  hundred  thousand  in- 
habitants to  levy  a  tax  known  as  the  ''county  school 
tax,"  which,  as  all  other  county  school  taxes,  must,  by 
section  8714,  be  at  a  uniform  rate  upon  all  taxable  prop* 
erty  within  the  county;  and  by  section  1820  must  be 
paid  into  the  county  treasury.  For  certain  special  pur- 
poses the  supervisors  are  authorized  to  levy  an  additional 
tax  within  a  school  district,  if  the  district  has  voted 
therefor,  but,  with  this  exception,  the  school  tax  must 
be  uniform  throughout  the  county.  A  board  of  educa- 
tion within  a  city  has  only  the  same  right  to  make  a 
requisition  upon  the  board  of  supervisors  to  levy  a  tax 
for  school  purposes  upon  the  taxable  property  within 
the  city  that  has  the  board  of  trustees  within  any  other 
school  district  in  the  county;  and  with  the  exception  of 
a  tax  authorized  by  a  vote  of  the  district  under  the  pro- 
visions of  sections  1830-1837  of  the  Political  Code  for 
the  expenditure  of  certain  moneys  within  that  district, 
the  supervisors  are  not  authorized  to  levy  any  tax  for 
school  purposes  that  shall  not  be  uniform  upon  all  the  tax- 
able property  within  the  county.  Section  1837  requires 
that  this   money,  when    collected,  shall  be  paid  into  the 
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county  treasury  for  the  use  of  the  district  in  which  the 
tax  was  voted,  and  there  is  no  provision  of  law  author- 
izing the  county  treasurer  to  pay  out  any  of  the  moneys 
held  by  him  for  the  account  or  to  the  credit  of  a  school 
district,  except  in  the  manner  provided  by  section  1543. 
The  provision,  in  the  charter  of  the  city  of  San  Diego, 
that  all  moneys  belonging  to  the  school  fund  of  the  city 
shall  be  deposited  with  the  city  treasurer,  cannot,  as  wp 
have  seen,  supersede  the  requirements  of  the  Political 
Code  that  all  moneys  pertaining  to  the  public  school 
system  shall  be  paid  into  the  county  treasury.  Aside 
from  the  fact  that  this  provision  in  the  charter  purports 
in  terms  to  apply  only  to  those  taxes  levied  by  the  com- 
mon council,  and  not  to  those  levied  by  the  board  of 
supervisors,  a  consideration  of  the  functions  of  the  city 
government  relative  to  the  county  government  will  show 
that  the  provisions  of  the  charter  cannot  have  the  effect 
contended  for  by  the  appellant.  The  constitution  has 
authorized  the  city  to  frame  this  charter  ''for  its  own 
government,"  and  this  limitation  implies  that  its  au- 
thority is  restricted  to  its  own  ofiScers  and  the  inhabi- 
tants within  its  territory,  and  that  it  cannot  extend  the 
authority  of  its  officers  to  matters  outside  of  its  territory, 
or  to  subjects  that  have  been  placed  by  the  constitution 
exclusively  within  the  control  of  the  legislature,  or  that 
have  been  confined  by  the  legislature  to  the  management 
of  other  officials.  The  county  treasurer  and  the  county 
auditor  are  elected  by  the  county  at  large,  and  consti- 
tute a  portion  of  the  political  government  of  the  state, 
with  duties  and  powers  prescribed  by  the  legislature, 
and  in  their  official  positions  act  for  the  welfare  of  the 
state;  but  if  it  should  be  held  that  the  inhabitants  of  a 
city  can,  by  means  of  a  charter  framed  by  themselves, 
prescribe  the  powers  and  duties  of  these  officers,  the 
charter  of  that  city  would  cease  to  be  a  charter  "for  its 
own  government,"  and  we  might  have  the  spectacle  of 
different  cities  within  the  same  county  prescribing  dif- 
ferent, and  perhaps  contradictory,  duties  for  officers  who 
had  not  been  chosen  by  them,  but  had  been  elected    by 
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different  constituencies  under  the  general  law  of  the 
state,  and  who  were  accountable  for  their  acts  to  the 
citizens  by  whom  they  had  been  elected. 

We  hold,  therefore,  that  the  appellant  is  not  entitled 
to  the  custody  of  the  moneys  referred  to  in  his  petition, 
and  the  judgment  of  ihe  superior  court  is  aflSnned. 

Patsbson,  J.,  «nd  Gabouttb,  J.,  concurred. 


tN«.  19178.    Department  One. — ^Marek  %  1896.] 
3AN   DIEGO  SCHOOL    DISTRICT  OF  SAN  DIEGO 
COUNTY,    Respondent,  v.    THE  BOARD  OF    SU- 
PERVISORS  OF   SAN    DIEGO  COUNTY,    Appbl- 

LANT 

IfAFDAinTB— IlBTT  OF  TAX — Ck)MFLIANCB  GT  SUPCByiSOBS  WITH  IffAV- 

DiATB— Appeal — ^Dismissal. — An  appeal  by  a  board  of  taperrlaon 
from  a  Judgment  In  a  mandamuM  proceeding,  directing  them  to  levj  a 
tax  for  Bchool  purposes,  will  be  dismissed  npon  motion,  where  it 
appears  that  after  the  Judgment,  and  before  the  taking  of  the  appeal, 
the  board  Tolontarlly  complied  with  the  mandate  of  the  trial  court  hy 
levying  the  tax. 

MonoN  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Sam  Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  conrL 

Works  A  Worki,  William  F.  Herrin,  Johnstone  Jones, 
and  /.  E.  Deakin,  for  Appellant. 

Parrish,  Mossholder  &  Lewis,  A.  0.  Watson,  and  /•  0. 
W.  Paine,  for  Respondent 

Harrison,  J. — ^Motion  to  dismiss  the  appeal. 

The  board  of  education  of  the  city  of  San  Diego  pre- 
sented an  estimate  to  the  board  of  supervisors  of  the 
county  of  San  Diego  of  the  amount  of  money  needed  to 
be  raised  by  taxation  for  school  purposes  of  the  school 
district  of  the  city    of  San  Diego,    and    requested  said 
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board  of  supervisors  to  levy  a  tax  upon  all  the  taxable 
property  m  the  city  sufficient  to  raise  the  amount  of 
said  estimate.  Thereafter  the  board  of  supervisors  noti- 
fied the  board  of  education,  in  writing,  that  it  would  not 
levy  such  tax,  whereupon  the  plaintiff  herein  brought 
this  action  to  compel  its  levy.  Upon  the  hearing,  the 
court  rendered  its  judgment  September  26,  1892,  direct- 
ing the  supervisors  that  at  the  time  of  levying  the  county 
tax  of  the  county,  they  levy  a  tax  upon  all  the  taxable 
property  in  said  San  Diego  school  district  suJBScient  to 
raise  the  amount  required  by  said  school  district  for 
school  purposes  during  the  year  next  ensuing  after  the 
first  Monday  in  January,  1893.  Upon  the  service  of 
this  judgment  upon  the  board  of  supervisors,  they,  on 
the  same  day,  complied  therewith,  and  levied  the  tax,  as 
directed  by  the  mandate  of  the  court.  On  the  6th  of 
October,  1892,  the  board  of  supervisors  took  an  appeal 
to  this  court  from  the  judgment  that  had  been  entered 
against  them,  and  the  respondent  now  moves  to  dismiss 
the  appeal,  upon  the  ground  that  the  judgment  was  sat- 
isfied before  the  appeal  was  taken  by  a  compliance  there- 
with, and  a  levy  of  the  tax  directed  by  the  judgment. 

We  are  of  the  opinion  that  the  motion  must  be 
granted.  The  defendant  voluntarily  complied  with  the 
mandate  of  the  court,  and  the  judgment  was  thereupon 
satisfied  and  its  force  exhausted.  After  it  had  thus  been* 
satisfied,  there  was  nothing  in  the  judgment  which  the 
court  had  rendered  of  which  the  defendant  could  com- 
plain, or  about  which  it  could  say  that  it  was  aggrieved. 
A  reversal  of  the  judgment  would  not  of  itself  set  aside 
the  levy  of  the  tax  which  had  been  made,  nor  did  the 
appellant,  by  its  compliance  with  the  judgment,  lose 
any  property  or  rights  of  which  restitution  could  be 
made  in  case  of  a  reversal.  (Code  CSv.  Proc,  sec  957.) 
The  proceeding  was  for  the  purpose  of  compelling  the 
defendant  to  perform  an  official  duty,  and  not  one  in 
which  it  had  any  personal  rip"btd  ^o  be  aflFected.  By 
reason  of  its  levy  of  the  tax  in  obedience  to  the  judg- 
tuont,    ri^ht'5   and   interests    o^    other    parties   have    su- 


440  City  of  Coronado  v.  San  Diego.  [97  Cal. 

pervened,  and  it  would  be  unjust  to  those  who  have  ac- 
quired or  lost  such  rights  by  reason  of  its  compliance 
with  the  judgment,  if  the  appellant  should  now  be  per- 
mitted to  seek  a  reversal  of  the  judgment  under  which,  by 
reason  of  its  own  acts,  those  rights  and  interests  have  been 
acquired. 

The  appeal  is  dismissed. 

Patbrson,  J.,  and  Garoutte,  J.,  concurred. 


(Ke.  19116.    Department  One. — Mardi  %  1808.] 

OITT  OF  CORONADO  bt  al..  Petitioners,  v.  CITY 

OF  SAN  DIEGO  bt  al.,  Respondents- 

PmrnmiON— linriflTEBiAL  Aciv— Levy  of  Tax.— The  leyy  •!  *  tmz  b 

*  ministerial  and  not  a  judicial  act,  and  a  writ  of  prohibition  will  not 

Ito  to  reitialn  the  levy. 
toy  Ofitob  of  Whit  of  Pbohibihon — Judicial  Acts. — A  writ  of  pn- 

hibitlon  can  only  be  Invoked  to  reatrain  threatened  acti  which  an 

Judicial  Ib  their  character. 

Appbal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facta  are  stated  in  the  opinion  of  the  court 

0.  A.  MeConoughey,  aiid  A.  M.  MeConoughey,  for  Peti- 
iioiierB. 

WWiam  H.  Fuller,  for  Req)ondent8. 

Oabouttb,  J. — ^This  is  an  application  for  a  writ  of  pro- 
hibition, to  prevent  re^ondents  from  levying  a  tax  for 
municipal  purposes  upon  property  situated  within  the 
corporate  limits  of  petitioner.  A  general  demurrer  to 
the  petition  was  sustained  by  the  trial  court,  and  the 
legal  sufficiency  of  the  petition  is  the  only  matter  be- 
fore us. 

After  alleging  the  corporate  existence  of  the  city  of 
San  Diego,  that  the  territory  forming  the   city  of  Coro- 
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nado  was  originally  a  portion  of  the  city  of  San  Diego, 
but  had  been  set  off,  and  the  city  of  Coronado  created 
therefrom  in  accordance  with  the  requirements  of  the 
law,  the  petitioner  further  alleged  ''that  the  dty  of 
San  Diego,  ever  since  said  exclusion  of  said  territory 
from  its  corporate  limits,  has,  without  warrant  of  law, 
charter,  or  grant,  exercised  the  franchise  of  assessing, 
levjring,  and  collecting  taxes  on  and  from  all  the  terri- 
tory within  said  city  of  Coronado,  so  excluded,  for  the 
municipal  uses  of  the  oity  of  San  Diego,  and  has  fin- 
ished the  assessment  for  the  year  1892  on  the  property 
in  the  said  city  of  Coronado,  and  is  threatening  and  has 
expressed  its  intention  to  levy  taxes  thereon  for  the 
municipal  uses  of  said  city  of  San  Diego,  which  fran- 
chise is  not  conferred  upon  it  by  the  statute,  charter,  or 
grant,  and  there  is  no  plain,  speedy,  or  adequate  rem- 
edy in  the  ordinary  course  of  law,"  etc. 

The  foregoing  facts  form  no  basis  for  the  issuance  of 
a  writ  of  prohibition.  Prohibition  is  essentially  juris- 
dictional, and  therefore  judicial;  mandamus  is  purely 
ministerial;  and  when  the  Code  of  Civil  Procedure  de- 
clares that  the  writ  of  prohibition  is  the  counterpart  of 
the  writ  of  mandate,  the  declaration  cannot  be  true  in 
its  broadest  sense,  and  to  that  extent  it  is  misleading. 
These  two  writs  are  the  counterpart  of  each  other,  to  the 
extent  that  one  is  prohibitory  and  the  other  mandatory; 
one  acts  upon  the  person,  the  other  acts  upon  the  tri- 
bunal; but  beyond  that  they  have  nothing  in  common. 
{Maurer  v.  Mitchell,  53  Cal.  289.) 

It  is  recognized  as  a  universal  rule  that  the  writ  of 
mandate  will  issue  to  compel  the  levy  of  a  tax,  and  H 
wiU  issue  for  the  reason  that  the  act  of  making  the  levy 
is  purely  ministerial.  If  mandamus  will  issue  to  com- 
pel a  levy,  because  the  act  is  ministerial,  it  must  be  con- 
ceded that  prohibition  will  not  run  to  restrain  the  levy, 
for  it  can  only  be  iuvoked  to  restrain  threatened  acts 
which  are  judicial  in  their  character.  It  was  held  in 
Maurer  v.  Mitchell,  53  Cal.  289,  that  tiie  writ  of  prohibi- 
tion to  which  reference  is  made  in  the  coDfltitution  and 


442  Cm  0¥  Ban  Dieqo  v.  Daub.  [97  CU. 

the  statute  is  the  connnon-law  writ,  and  that  it  would  not 
run  to  pix^ibit  the  tax  collector  from  selling  property 
under  an  alleged  void  aaseasmttit.  In  Le  Cante  y.  Town 
of  BerMey,  67  Gal.  269,  a  writ  was  refused  to  restrain 
the  collection  of  a  street  eanssment  upon  tbe  ground 
that  it  was  not  the  proper  remedy.  In  People  ▼•  Eleo- 
tion  CommWs,  64  Oal.  4Mf  it  was  declared  that  4he  writ 
would  not  lie  to  restrain  a  board  of  election  oomimission- 
ers  from  calling  an  electioUi  their  action  not  being  judi- 
cial in  its  nature,  the  court  further  saying  that  whetlMr  il 
was  legislative  or  ministerial  was  not  necessary  to  deter- 
mine. There  are  numerous  other  authorities  in  this  state 
to  the  same  effect. 

The  levy  of  the  tax  is  not  a  judicial  act,  and  for  tfaa 
foregoing  reasons  the  judgment  is  affirmed. 

HABBisoNy  J.,  and  Patsbson,  J.,  conourred. 


fNo.  19068.    Depaitmoit  One. — ^Maidi  %  1898.] 

THE   CITY   OF   SAN   DIEGO,  Appellant,  v.  0.  B. 

DAUER,  Trbasurbr,  btc.»  bt  al.,  Respondbnts. 

MvNioiPAL  GoBPOBATioNS — San  Dibgo-— Sohool  Distrio^— Oxtt  80^ 

PEBINTBNDENT   OF    SOHOOLB — SALABT — INJUNCTION — ^PaBTIXS. — The 

city  of  San  Diego  as  a  municipal  corporation  has  no  interest  in  mon- 
•js  paid  into  the  county  treasaiy  to  the  credit  of  the  odiool  district 
of  the  city  of  San  Diego,  which  is  a  distinct  corporation,  whose  rights 
mnd  obligations  are  governed  by  the  Political  Code,  and  not  by  the 
dty  charter;  and  the  city  is  not  entitled  to  an  injanction  to  prevent 
the  county  treasurer  from  paying  a  warrant  drawn  upon  him  in  pay- 
ment of  the  salary  of  the  superintendent  of  schools  of  the  city  of  San 
Diego. 
Id. — Power  to  Fix  Salary  of  City  Suferintendknt  or  Schools — 
City  Charter  Controlled  by  Poiitioal  Codb— Purlio  Sohool 
System. — ^The  power  to  fix  the  salary  of  superintendent  of  schools 
of  the  dty  of  San  Diego  is  vested  by  section  1793  of  the  Political 
Code  in  the  board  of  education  of  the  dty,  which,  as  a  general  law 
regulating  the  public  school  system,  prevails  over  a  provision  of  the 
dty  charter  directing  the  common  ooundl  to  fix  such  salary. 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  dissolving  an  injunction. 
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The  facts  are  stated  in  the  opmion  of  the  court 
William  H.  FuUer,  for  Appellant. 

Parriah,  MossJiolder  &  Lewis,  Johnstone  Jonee,  and  /•  B. 
Deakin,  for  Respondents. 

Habbison,  J. — ^The  appellant  soaght  by  thjs  action 
to  enjoin  the  respondent  Dauery  as  treasurer  of  the 
county  of  San  Diego,  from  pa3dng  a  warrant  drawn  upon 
him  in  favor  of  the  respondent  De  Bum  for  his  salary 
as  superintendent  of  public  schools  of  the  city  of  San 
Diego.  By  the  charter  of  the  city  of  San  Diego,  the 
salary  of  the  superintendent  of  schools  was  originally 
fixed  at  fifteen  hundred  dollars  a  year,  and  chapter  9  of 
the  charter  directs  the  common  council  to  readjust  and 
Bx  anew,  in  the  month  of  January,  1891,  and  every  four 
years  thereafter,  the  amount  of  all  official  salaries  pro- 
vided for  in  the  chapter.  In  pursuance  of  this  direc- 
tion, the  common  council,  on  the  thirty-first  day  of 
January,  1891,  passed  an  ordinance  fixing  the  salary  of 
the  superintendent  of  schools  at  nine  hundred  dollars  a 
year.  The  respondent  De  Bum  was  elected  superintend- 
ent of  the  public  schools  of  the  city  of  San  Diego  on 
the  fourth  day  of  May,  1891,  and  on  December  17,  1891, 
the  board  of  education  of  that  city  passed  a  resolution 
fixing  his  salary  at  $125  per  month,  to  take  effect  Janu- 
ary 1,  1892.  Thereafter  the  president  and  clerk  of  the 
board  of  education  gave  an  order  on  the  county  super- 
intendent of  schools,  directing  him  to  draw  a  requisition 
on  the  county  auditor  against  the  county  school  fund, 
in  favor  of  De  Bum,  for  $125  as  his  salary  for  the  month 
of  January,  1892;  and  upon  the  presentation  thereof  to 
the  county  superintendent,  he  gave  to  De  Bum  his  re- 
quisition upon  the  county  auditor,  and  upon  its  receipt 
the  county  auditor  drew  his  warrant  upon  the  county 
treasurer  in  favor  of  De  Burn  for  its  payment.  This 
action  was  brought  by  the  plaintiff  to  restrain  the 
county  treasurer  from  paying  the  warrant,  and  also  to 
rostrnin  the  president  and  clerk  of  the  board  of  educa- 
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tion  from  thereafter  drawing  any  similar  orders.  A 
preliminary  injunction  that  had  been  granted  by  the 
judge  upon  the  complaint  of  the  plaintiff  was  dissolved 
upon  the  motion  of  the  defendants,  and  the  plaintiff  has 
appealed  from  the  order  dissolving  that  injunction. 

In  Kennedy  v.  Miller,  ante,  p.  429,  we  have  held  that  the 
city  of  San  Diego  is  a  corporation  distinct  from  the  cor- 
poration known  as  the  school  district  of  the  city  of  San 
Diego,  and  that  the  rights  and  obligations  of  the  school 
district  corporation  are  to  be  determined  by  the  provis- 
ions of  the  Political  Code,  and  not  by  those  of  the  char- 
ter of  the  city  of  San  Diego,  and  also  that  the  pow- 
ers and  duties  of  boards  of  education  in  cities  are  the  same 
as  those  of  boards  of  trustees  in  other  school  distriobs. 
We  also  held  in  that  case  that  all  the  moneys  which 
are  apportioned  from  the  school  fund,  as  well  as 
those  which  are  raised  by  meaais  of  a  tax  for  school  pur- 
poses levied  by  the  board  of  supervisors,  are  to  be  paid 
into  the  county  treasury,  and  to  remain  there  until 
they  are  paid  out  upon  a  warran<t  drawn  by  the  ooonty 
auditor  under  a  requisition  from  the  county  superintend- 
ent of  schools. 

Section  1793  of  the  Political  Code  as  amended  in  1891 
(Stats.  1891,  p.  164)  authorizes  the  board  of  edu- 
cation of  a  city  to  elect  a  city  superintendent  of  schooby 
and  also  to  fix  the  salary  of  its  employees.  Assuming, 
therefore,  that  the  superintendent  of  schools  of  the  city 
of  San  Diego  is  an  employee  of  the  board  of  education  of 
that  city,  whose  functions  pertain  to  the  management 
of  the  public  schools  organized  within  the  school  dis- 
trict of  the  city  of  San  Diego  under  the  system  estab- 
lished by  the  legislature,  the  fixing  of  his  salary  would 
pertain  to  the  board  of  education,  and  not  to  the  oom- 
mon  council,  and  such  salary  would  be  payable  out  of 
the  moneys  held  in  the  county  treasury  for  the  aoooimt 
of  the  school  district  of  the  city  of  San  Diego.  These 
moneys  are  in  the  treasury  to  the  credit  of  the  sdiool 
district,  and  the  city  of  San  Diego,  as  a  municipal  cor- 
poration, has  no  interest  therein.    It  therefore  appeared 
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upon  the  face  of  the  complaint  that  the  plaintiff  was  not 
entitled  to  ihe  injunction  sought  for,  and  the  oider  dis- 
solving the  same  is  affirmed. 

Patbbson,  J.,  and  Gabouttb,  J.,  conconed. 


[No.  19041.    Department  Oiie.--MArdi  2,  188S.] 

CLAUS  HAAEEN,  Rbspondbnt,  v.  J.  K  HIGH,  Af- 

PSLLANT. 


Tazks — Saub  ot  Rbal  Pbopebtt — NoTicB  or  REraMfnoir. — ^Where 
real  property  was  sold  for  taxes,  and  the  time  for  redemption  had 
expired  prior  to  the  amendment  in  1885  of  section  3785  of  the  Politi- 
cal Ck>de,  requiring  notice  of  redemption  to  be  fiTcn,  no  such  notice 
wu  neoessary  to  the  validity  of  a  tax  deed. 

iDd — ^Expiration  of  Time  fob  Redemption — ^FiNDiNa. — In  an  action 
to  recover  possession  of  land,  where  the  defendant  claimed  title  under 
a  tax  deed,  a  finding  by  the  court  that  the  property  wu  sold  by  the 
tax  collector  to  the  defendant  in  the  proceedings  for  the  collection  of 
delinquent  taxee  for  the  year  1883,  and  that  a  deed  was  executed 
therefor  on  July  7,  1885,  sufficiently  shows  by  onavoidable  inference 
tiiat  the  sale  could  not  have  been  later  than  March,  1884,  and  that 
the  year  allowed  for  redemption  after  the  sale  had  expired,  before  the 
execution  of  the  tax  deed,  and  before  the  taking  effect  of  the  amend- 
ment to  the  Political  Code  requiring  notice  of  redemption. 

Id. — ^Pboof  of  Pubucation — Effect  of  Tax  Deed. — A  tax  deed  is 
oondusiTe  evidence  that  proper  proof  was  made  of  publication  by 
filing  with  the  clerk  and  recorder  of  the  county  tho  affidavit  reqalved 
by  section  8769  of  the  Political  Ck>de. 

Appeal  fiom  a  judgment  of  the  Superior  Court  of  San 
Diego  CSoimty. 

The  facts  are  stated  in  the  opimon. 

Works,  Qihson  &  TiPas,  for  Appellant 

Syheiter  Kipp,  for  Respondent 

Temple,  C. — ^The  action  was  brought  to  recover  pos- 
session of  land.  Defendant  denies  plaintiff's  title,  claims 
title  and  right  of  possession  in  himself,  and  pleads  the 
statute  of  limitations. 
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The  case  was  tried  without  a  jury,  and  the  court  found 
as  facts:  That  plaintiff  acquired  title  to  the  demandcnl 
premises  in  June,  1882;  that  on  the  seventh  day  of  July. 
1885,  the  tax  collector  of  San  Diego  County — wherf- 
said  property  is  situated — executed  to  defendant  four 
tax  deeds,  being  one  for  each  lot  described  in  the  com- 
plaint. The  deeds  were  executed  in  the  proceedings  for 
the  collection  of  delinquent  state  and  county  taxes  for 
the  year  1883,  under  the  provisions  of  the  Political 
Code,  but  did  not  show  that  any  notice  of  redemption  was 
given,  as  required  by  section  3785  of  the  Political  Code  as 
amended  in  1886. 

The  deeds  were  recorded  by  defendant  on  the  day  of 
their  execution,  and  defendant  has  ever  since  claimed 
to  be  the  owner  of  the  lots,  has  paid  all  taxes  levied 
upon  them,  and  in  1886  inclosed  the  entire  property  by 
a  fence. 

It  is  contended  by  plaintiff  and  respondent  that  the 
deeds  are  void,  because  no  notice  was  given  as  required 
by  the  section  above  cited. 

To  this  it  is  replied,  that  the  time  for  redemption  had 
expired  before  section  3785  was  amended  so  as  to  require 
notice.  Therefore  no  such  notice  was  required  in  this 
case.    (Rollins  v.  Wright,  93  Cal.  395.) 

But  it  is  again  contended  that  it  does  not  appear  that 
the  full  year  allowed  for  redemption  had  expired,  for  the 
reason  that  the  finding  does  not  state  when  the  sale  was 
made  for  taxes. 

Admitting  that  in  such  case  the  burden  would  be  on 
defendant  to  show  that  such  notice  was  not  required,  I 
think  the  fact  is  made  to  appear  by  unavoidable  infer- 
ence from  the  facts  which  are  stated.  The  amendment 
was  made  to  the  Political  Code,  so  as  to  require  that 
such  notice  be  given,  February  12,  1885.  The  property 
was  sold  by  the  tax  collector  in  the  proceedings  for  the 
collection  of  the  taxes  for  1883.  There  is  no  such  fiscal 
year,  but  the  finding  must  be  understood  as  referring  to 
the  taxes  levied,   for   which    assessment    is    made   and 
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which  are  payable  in  that  year,  and  which  became 
a  lien  upon  praperty  on  the  first  Monday  of  March, 
1883. 

The  tax  collector  was  required  to  publish  the  delin- 
quent tax  list  on  or  before  the  first  Monday  in  February. 
(Pol.  Code,  sees.  3764,  3765.) 

The  sale  of  property  delinquent  for  taxes  must  com- 
mence not  later  than  twenty-eight  days  after  the  first 
publication  (Pol.  Code,  sec.  3763),  and  be  completed 
within  three  weeks  after  the  day  first  named  for  the 
commencement  of  the  sale.    (Pol.  Code,  sec.  3772.) 

The  aale,  therefore,  as  is  shown  by  the  facts  found, 
could  not  have  been  later  than  March,  1884. 

Section  3786  was  amended  so  as  to  require  the  notice, 
February  12,  1885,  and  took  effect  sixty  days  thereafter, 
to  wit,  April  15th.  The  time  of  redemption,  therefore, 
had  fully  expired  before  the  law  took  effect,  as  amended. 

It  is  claimed  that  the  deed  is  void  because  the  tax 
collector  did  not  file  with  the  clerk  and  recorder  of  the 
coimty  the  affidavit  required  by  section  3769  of  the 
Political  Code.  The  findings  show  that  an  affidavit  in 
full  accord  with  the  provisions  of  that  section  was  filed, 
but  it  was  the  affidavit  of  the  tax  collector.  This  is  ob- 
jected to,  because  section  2010  of  the  Code  of  Civil  Pro- 
cedure provides  that  evidence  of  the  publication  of  a 
notice  required  by  law  to  be  published  in  a  newspaper 
may  be  furnished  by  the  affidavit  of  the  publisher  or  his 
principal  clerk.  It  is  not  necessary  to  determine  which 
is  the  proper  mode  of  proving  the  publication,  for  the 
reason  that  the  deed  is  conclusive  that  the  proper  proof 
was  made.  (Pol.  Code,  sec.  3787;  Rollins  v.  Wright,  93 
Cal.  395.) 

I  think  the  judgment  should  be  reversed,  and  the 
lower  court  directed  to  set  aside  the  judgment  entered,  and 
to  enter  judgment  for  the  defendant  on  the  findings. 

Bblchbb,  C.y  and  Vanclibf,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  court  below  is  directed  to 
set  aside  the  judgment  entered,  and  to  enter  judgment  for 
the  defendant  on  the  findings. 

Patbbson,  J.,  Harrison,  J.,  Gabouttb,  J. 


INo.  20932.     Department  Two.— March  6,  1893.] 

THE  PEOPLE,  Respondent,  v.  MIGUEL  SAMONSET, 
Appellant. 

CKnoiTAL  Law — Seduction  xmDEB  Pbomisk  of  Mabriage — ^Bvidenoi 
— Chaste  Gharacteb  of  Prosecutbiz — Qualifigation  of  Wit- 
ness.— On  the  trial  of  a  defendant  charged  with  the  seduction,  of  an 
anmarried  female  of  previous  chaste  character,  under  promise  of 
marriage,  the  testimony  of  a  witness  for  the  prosecntion  that  h«  had 
known  the  prosecutrix  for  one  or  two  years,  and  had  roomed  in  the 
house  where  she  was  employed,  and  had  never  known  of  any  improper 
conduct  on  her  part,  is  not  objectionable  upon  tho  gflwnd  tiiat  it  did 
not  appear  that  the  witness  had  had  opportunities  for  observation 
sufficient  to  qualify  him  to  testify. 

Id. — Gohpetenct  of  Evidence. — ^Testimony  of  a  witness  tor  tfas  pros- 
ecution that  the  prosecutrix  had  lired  with  her  tor  two  yean,  and 
during  all  that  time  was  a  woman  of  good  character  and  good  repute* 
is  admissible  as  tending  to  prove  that  the  prosecutrix  was  a  woman  of 
previous  chaste  character. 

Id. — Goon  Faith  in  Makinq  PBOiasx. — The  oflFense  of  the  seduction 
of  an  unmarried  female  of  previous  chaste  character,  under  promise 
of  marriage,  as  defined  by  section  268  of  the  Penal  Oode,  is  complete, 
if,  under  and  by  means  of  the  promise  of  marriage,  the  female  Is 
induced  to  surrender  her  chastity  to  the  promisor,  and  he  then  refuses 
to  fulfill  his  promise;  and  it  is  no  defense  to  a  prosecution  therefor 
that  when  he  made  the  promise  he  Intended  In  good  faith  to  earry  It 
out. 

Id. — OHOSS-EXAiaNATIOF — IKFEAOHICENT      OF      DEFENDANT — OONTBA- 

DiCTOBT  Affidavit — ^Refebenoe  to  Inadmissible  Affidavit. — The 
trial  court  properly  permitted  the  prosecution  to  read  in  evidence, 
upon  cross-examination  of  the  defendant,  an  affidavit  made  and  used 
by  him  upon  a  motion  for  a  new  trial  in  a  civil  action  instituted 
against  him  by  the  prosecutrix,  where  it  appeared  that  the  affidavit 
tended  to  contradict  the  statements  made  upon  his  examination  in 
chief,  and  properly  refused  to  allow  the  defendant  to  read  certain 
affidavits  therein  referred  to,  which  were  not  admissible  for  any 
parpose. 
Id. — Instruction s — Mattebs  of  Fact — Previous  Ohaste  Oharaoteb. 
An  instruction  askod  for  by  the  dpfpndant,  to  the  effect  that  if  the  jury 
should  find  that  prior  to  the  alleged  seduction  the  prosecutrix  committed 
lewd  and  immodest  acts,  and  did  not  deport  herself  as  a  virtuous  woman 
should,  that,  in  that  event,  she  was    not,  at  the  time  of  the  alleged  sedue^ 
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Hon,  a  female  of  previooa  chaste  character,  even  if  it  shonM  ap- 
pear that  she  did  not  actually  have  illicit  sexual  intercourse,  is  an  in- 
struction upon  matters  of  fact,  and  is  properly  refused  by  the  court 
Id. — ^Request  fob  Inbtbuction  Albbadt  Given. — ^The  refusal  of  the 
court  to  give  an  instruction  to  the  jury,  asked  for  in  a  criminal  prose- 
cution, is  not  error,  where  the  matter  contained  therein  is  dearly  and 
fully  stated  in  another  instruction  already  giveiL 

Appbal  from  a  judgment  of  the  Superior  C!ourt  of  Loe 
Angelee  County,  aoid  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

Stephen  M.  White,  and  P.  H.  Howard,  for  Appellant. 

Attomey-Oeneral  W.  H.  H.  Hart^  for  Respondent 

Bblchsb,  C. — ^The  defendant  was  charged  with  the 
crime  of  seducing  an  unmarried  female  of  previous 
chaste  character,  under  promise  of  marriage.  He  was 
tried  and  convicted,  and  the  judgment  was  that  he  pay 
a  fine  of  one  thousand  dollars,  and  if  not  paid,  that  he 
be  imprisoned  in  the  county  jail  one  day  for  every  two 
dollars  thereof  until  it  is  satisfied.  The  appeal  is  from 
this  judgment,  and  an  order  denying  defendant's  motion 
for  a  new  trial. 

It  is  argued  for  appellant  that  the  court  below  com- 
mitted several  prejudicial  errors  in  its  rulings  upon  the 
admission  of  evidence,  and  also  in  its  refusal  to  give  to 
the  jury  certain  instructions  asked,  and  hence  that  the 
judgment  should  be  reversed. 

The  prosecutrix  testified,  in  substance,  that  she  first 
became  acquainted  with  defendant  in  March,  1890,  and 
that  on  the  16th  of  October  following  he  promised  to 
marry  her,  and  to  have  the  marriage  ceremony  per- 
formed on  the  5th  of  November;  that  immediately  after 
the  engagement  he  went  to  the  church  and  spoVe  to  the 
priest  about  it,  and  had  the  banns  published  three  times, 
the  first  publication  being  on  the  19th  of  October,  that 
on  the  22d  of  October,  defeimant  called  to  see  her,  and 
then  told  her  that  he  was  like  her  husband,  and  she  was 
XOVII  Cal.— 29 


450  Peoplb  v.  Samonsbt.  [97  0al. 

like  his  wife,  and  that  he  loved  her,  and  no  one  eLse,  and 
was  certainly  going  to  marry  her  on  the  6th  of  Novem- 
ber, and  had  a  right  to  do  everything  he  wanted  with 
her;  that  ahe  loved  him,  and  believed  everything  he 
said,  and  then  allowed  him  to  have  sexual  intercourse 
with  her,  and  that  but  for  his  promises  and  persuasions 
she  would  not  have  done  so ;  that  on  the  5lh  of  November 
he  postponed  the  marriage  until  the  15th  of  the  same 
month,  and  then  failed  to  appear,  and  went  off  to  France, 
and  was  gone  till  August  of  the  next  year. 

She  also  testified  that  she  had  never  been  married, 
and  had  never  had  sexual  intercourse  with  any  other  man, 
and  never  with  the  defendant  except  upon  the  one  occasion 
above  mentioned. 

One  Slatri  was  next  called  as  a  witness  by  the  prose- 
cution, and  testified  that  he  had  known  the  prosecutrix 
for  one  or  two  years,  and  had  roomed  in  the  house  where 
she  was  employed,  and  had  never  known  of  any  improper 
conduct  on  her  part.  This  evidence  was  objected  to  by 
the  defendant  as  immaterial  and  irrelevant,  and 
it  is  urged  that  it  did  not  appear  that  the  witness  had  had 
opportunities  for  observation  sufficient  to  qualify  him  to 
testify.  The  objection  was  overruled,  and  we  think 
properly. 

The  prosecution  next  offered  to  prove  by  a  Mra.  Max- 
well that  the  prosecutrix  had  lived  with  her  for  two 
years,  and  during  all  that  time  was  a  woman  of  good 
character  and  good  repute.  This  evidence  was  objected 
to  by  the  defendant,  so  far  as  it  related  to  the  prosecu- 
trix's good  reputation,  upon  the  ground  that  it  did  not 
tend  to  establish  her  "previous  chaste  character."  The 
objection  was  overruled,  and  in  this  ruling  we  see  no 
prejudicial  error.  It  was  incumbent  upon  the  proee- 
cution  to  prove  that  the  prosecutrix  was  a  woman  of 
previous  chaste  character,  and  the  offered  evidence,  in 
connection  with  her  own  testimony  seems  clearly  to  tend  in 
that  direction. 

In  making  his  defense,  the  defendant  claimed  and 
offered  to  prove  that  at  the   time  of  his  engagement  to 
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marry  the  prosecutrix  he  was  sick  and  suffering  from 
chronic  liver  complaint,  and  in  such  a  condition  as  to 
inhibit  him  from  marrying  with  safety;  that  he  was 
advised  by  his  physicians  to  take  a  sea  voyage,  and  in 
pursuance  of  their  advice  he  left  and  went  to  France,  his 
native  country;  that  the  prosecutrix  knew  of  his  condv 
tion,  and  that  all  his  actions  with  her  were  in  good  faith ; 
and  hence  his  failure  to  carry  out  his  engagement  was 
excusable.  And  in  support  of  this  theory,  he  asked  the 
court  to  instruct  the  jury  as  follows:  "If  you  find  from 
the  evidence  that  the  defendant  had  sexual  intercourse 
witii  the  prosecutrix,  as  testified  by  her,  and  that  at  the 
time  he  had  such  intercourse  he  intended  to  marry  her, 
and  stated  to  her  in  good  faith  what  he  believed  to  be 
true,  and  made  no  representations  of  any  kind  directly 
or  indirectly  to  her  which  he  did  not  then  and  there  in 
good  faith  believe  to  be  true,  and  did  not  in  any  way  de- 
ceive her,  and  intended  at  such  time  to  fully  carry  out 
his  promises,  then  the  court  charges  you  that  no  offense  was 
committed." 

The  court  refused  to  admit  most  of  the  offered  evi- 
dence, and  refused  to  give  the  instruction  asked,  and  these 
rulings  are  assigned  as  error. 

The  promise  to  marry,  and  the  intercourse  at  the 
time  and  under  the  circumstances  stated  by  the  prose- 
cutrix, were  practically  admitted  by  the  defendant,  and 
he  simply  sought  to  escape  the  consequences  by  proving 
that  when  he  made  the  prom^  he  intended  in  good  faith 
to  carry  it  out. 

The  offense  charged  is  defined  in  section  268  of  the 
Penal  Code,  as  follows:  "Every  person  who,  under  prom- 
ise of  marriage,  seduces  and  has  sexual  intercourse 
with  an  unmarried  female  of  previous  chaste  character, 
is  punishable,"  etc.  And  the  next  section  provides: 
"The  intermarriage  of  the  parties  subsequent  to  the 
commission  of  the  offense  is  a  bar  to  a  prosecution  for 
a  violation  of  the  last  section;  provided,  such  marriage 
take  place  prior  to  the  finding  of  an  indictment  or  the  filing 
of  an  information  charging  such  offense." 
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Under  these  sections  we  do  not  think  the  dafeiidant's 
good  faith  was  a  matter  of  any  consequence  in  deter- 
mining as  to  his  guilt  or  innocence.  If  under  and  by 
means  of  his  promise  of  marriage  he  induced  the  prose- 
cutrix to  surrender  her  chastity  to  him,  and  then  re- 
fused to  fulfill  his  promise,  the  ofifense  was  committed, 
whatever  his  intentions  may  have  been  when  such 
promise  was  made,  and  a  subsequent  marriage  would  not 
have  prevented  a  eonviotion,  unless  it  took  place  before 
the  information  was  filed.  There  was  no  error,  there- 
fore, in  the  rulings  complained  of  under  this  head. 

In  connection  with  the  cross-examination  of  defend- 
ant|  the  prosecution  read  in  evidence  an  affidavit  made 
and  used  by  him  upon  a  motion  for  new  trial  in  a  civil 
action  instituted  against  him  by  the  prosecutrix.  This 
affidavit  referred  to  accompanying  affidavits  made  by 
Patrick  O'Neal  and  Web  Smith.  The  defendant  ob- 
jected to  his  affidavit  being  read,  and  the  objection  was 
overruled.  He  then  offered  to  read  the  affidavits  of 
O'Neal  and  Smith,  but  on  objection  by  the  prosecution 
they  were  excluded.  It  is  argued  that  both  of  these  rul- 
ings were  erroneous,  but  we  think  them  proper.  The 
affidavit  of  defendant  tended  to  contradict  in  some  re- 
spects his  statements  on  his  examination  in  chief,  and 
the  affidavits  of  O'Neal  and  Smith  were  clearly  inad- 
missible for  any  purpose.  But  if  otherwise,  the  makers 
of  them  were  both  in  court,  and  were  called  and  examined 
by  defendant  as  witnesses. 

To  prove  that  the  prosecutrix  was  not  a  woman  of 
previous  chaste  character,  the  defendant  testified  that 
he  had  sexual  intercourse  with  her  several  times  prior 
to  his  engagement  to  marry  her,  and  he  also  called  other 
witnesses  to  testify  that  in  the  summer  and  fall  of  1S90 
she  Uved  in  a  house  of  bad  repute,  and  to  which  pros- 
titutes resorted  at  night,  and  that  she  had  on  several 
occasions  committed  immodest  acts,  and  deported  her- 
self as  a  lewd  woman.  This  testimony  was  all  objected 
to  by  the  prosecution,  so  far  as  it  related  to  acts  subse- 
quent to  the  alleged  seduction,  and  excluded.     And  in 
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rebuttal  the  proeecatrix  positively  denied  that  she  ever 
bad  sexual  intercourse  with  the  defendant  prior  to  Oc- 
tober 22dy  end  also  denied  most  of  the  statements  of  the 
other  witnesses  as  to  her  immodest  acts. 

In  support  of  his  theory  upon  this  point,  the  defend- 
ant asked  the  court  to  instruct  the  jury  as  follows:  "If 
you  find  from  Hie  evidence  that  immediately  before  and 
up  to  the  time  of  the  alleged  seduction,  the  prosecutrix 
resided  in  a  house  of  bad  character,  and  which  was  then 
habitually  resorted  to  by  lewd  and  lascivious  people,  you 
have  a  right  to  take  such  facts  into  consideration,  a« 
tending  in  some  degree  to  show  that  the  prosecutrix  w^e 
not  at  such  time  a  person  of  chaste  character."  "If  you 
find  from  the  evidence  that  prior  to  the  alleged  seduction 
the  prosecutrix  committed  lewd  and  immodest  acts,  and 
did  not  deport  herself  as  a  virtuous  woman  should,  then 
the  court  instructs  you  that,  in  that  event,  she  was  not 
at  the  time  of  the  alleged  seduction  a  female  of  previous 
chaste  character,  even  though  it  should  appear  that  she 
did  not  actually  have  illicit  sexual  intercourse,  and  if 
you  so  find,  the  defendant  must  be  acquitted." 

The  first  of  these  instructions  was  given,  and  the  last 
refused,  and  this  refusal  is  assigned  as  error. 

The  constitution  declares  that  "judges  shall  not 
charge  juries  with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law."  (Const.,  art. 
VI.,  sec.  19.)  The  instruction  refused  was  clearly  upon 
matters  of  fact,  and  if  given,  it  would  have  been  in  con- 
travention of  this  provision  of  the  constitution.  Courts 
have  no  right  to  instruct  juries  on  controverted  facts, 
nor  on  the  weight  of  evidence.  The  refusal  was  there- 
fore not  error. 

The  defendant  also  asked  the  court  to  give  this  in- 
struction: "You  should  remember  that  all  presumptions 
in  this  case  are  in  favor  of  the  innocence  of  the  defend- 
ant, and  that  there  are  no  presumption?  in  favor  of  the 
innocence  of  the  prosecutrix." 

The  instruction  was  refused,  but  the  court  had  al- 
ready, in  another  instruction  asked  by  defendant,  stated 
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to  the  jury  very  clearly  and  fully  the  law  upon  this  sub- 
ject. There  was  no  error,  therefore,  m  refusing  to  state 
it  a  second  time. 

Some  other  minor  points  are  made,  but  they  do  not, 
in  our  opinion,  require  special  notice.  After  carefully 
going  over  the  record,  we  find  no  prejudicial  error  call- 
ing for  a  reversal,  and  therefore  advise  that  the  judgment 
and  order  be  affirmed. 

Tbmplb,  C,  and  Hatkbb^  C,  concurired. 

For  the  reasons  given  in  the  foregoing  opinioiii  the 
judgment  and  order  are  affirmed. 

McFarlakd,  J.,  Db  Havbn,  J^  FnzaBBALD,  J. 

Hearing  in  Bank  denied. 


[No.  ISOSQw    Department  Two.— Manh  6;  IflOlL] 
F.  J.  OWENS  BT  AL,  Pbtitionbes,  v.  E.  p.  CX)LaAN, 

CONTBOLLBB,  RbSPONDBKT,  AND  J.  M.  WOOD,  APPSIr 
LANT. 

iMTKuvEMTioir — ^FxHAi.  JuDomRT. — Aa  IntBrTontloii  eaiiiiot  bo  allowed 
after  final  Judgment 

Id. — ^Mandamus — Statb  Wabbaut — ^Paticbnt — Denial  oar  MonoH 
FOB  INTEBVENHON. — ^Whero,  after  Jadgment  in  favor  of  the  peti- 
tioners for  a  writ  of  mandate  to  compel  the  state  controller  to  draw  a 
warrant  npon  tlie  state  treasurer,  the  controller  obeyed  the  writ,  and 
the  warrant  issued  by  him  was  paid,  a  motion  by  a  third  party  to  set 
aside  the  Judgment,  and  for  leare  to  file  a  complaint  of  inter?entieii, 
is  properly  denied. 

Appbal  from  an  order  of  the  Superior  Court  of  Sac- 
ramento County,  refusing  to  set  aside  a  jadgment  and  allow 
an  intervention. 

The  facts  are  stated  in  the  opinion  of  the  oouzl 

Clinton  L.  Whtie,  for  Appellant 

Johnson,  Johnson  &  Johnson,  for  Petitionen. 

Attomey-Oeneral  W.  H.  H.  Hart,  for  Respondent 
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The  CouBT. — ^Owens  Brothers  filed  a  petition  in  the 
superior  court  for  a  writ  of  mandate  to  compel  Golgan, 
as  state  controller,  to  draw  a  warrant  in  their  favor  upon 
the  state  treasurer  for  a  certain  sum  of  money.  An 
alternative  writ  was  issued;  and  on  the  return  day,  July 
31,  1891,  Colgan  filed  a  demurrer  to  the  petition,  which 
having  been  overruled,  the  court  made  its  findings,  and 
ordered  judgment  for  petitioners  as  prayed  for.  On  the 
next  day,  August  1,  1891,  judgment  was  entered,  and  a 
peremptory  writ  was  issued;  and  on  that  day  the  amount 
of  the  warrant  was  paid  to  petitioners  by  the  state  treas- 
urer. Afterwards,  on  August  29,  1891,  Wood  served  on 
petitioners  and  respondent  a  notice  of  motion  to  set  aside 
the  judgment,  and  for  leave  to  file  a  complaint  of  inter- 
vention. The  motion  was  afterwards  heard,  and  the 
court  made  an  order  denying  it;  and  from  that  order 
Wood  appeals. 

Appellant  complains  that  he  was  seduced  into  delay- 
ing his  application  to  intervene  in  the  mandamus  pro- 
ceeding by  the  representation  of  Hart,  att<irney  for 
respondent,  that  it  would  not  be  heard  as  soon  as  it 
was;  and  it  is  difficult  to  see  how  the  petitioners  for  the 
writ  of  mandate  could  be  bound  in  any  way  by  the  rep- 
resentations of  the  attorney  of  respondent.  But  how- 
ever that  may  be,  the  order  must  be  affirmed.  In  the 
first  place,  the  general  rule  is,  that  an  intervention  can- 
not be  allowed  after  final  judgment.  (Code  Civ.  Proc., 
sec.  387;  Carey  v.  Brown,  58  Cal.  180;  Laugenour  v. 
Shanklin,  67  Cal.  70.)  In  the  second  place,  since  the 
controller  has  obeyed  the  writ,  and  the  warrant  issued 
by  him  has  been  paid,  it  would  be  a  vain  thing  to  vacate 
the  judgment,  or  allow  appei'  ml  now  to  intervene; 
and  such  a  proceeding  would  not  benefit  him  in  the 
least. 

The  order  appealed  from  is  afiirmed. 
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[No.  14890.    Dei»artmeat  Two.— March  6,  180S.] 

HENRY  THOMAJS,  Respondent,  v.  J.  L.  PARKER, 

Administrator,  etc.,  bt  al..  Appellants. 

Estates  or  Deoeased  Pebsons — ^Mobtqage  bt  ADMiinsTBATOB — ^Re- 
cital OT  Oboeb  07  Ck)UBT. — A  mortgage  of  property  of  a  decedent 
ezecnted  by  the  administrator  of  the  estate  pursuant  to  an  order  of 
the  superior  court,  duly  made,  under  the  provisions  of  sections  1577 
and  1578  of  the  Code  of  Oiyil  Procedure,  which,  after  referring  to 
the  order  of  tne  superior  court  authorizing  its  execution,  recites  that 
''the  mortgagor,  pursuant  to  the  order  last  aforesaid*  mortgages  to 
the  mortgagee,**  sufficiently  shows  that  the  mortgage  was  executed  by 
the  mortgagor  in  his  character  as  administrator,  in  pursuance  of  law, 
and  the  order  of  the  superior  court  directing  its  execution. 

Id. — Obdeb  to  Show  Cause — Publioatiow — Sebvioe  upoh  MUtob 
Heibs — An  order  to  show  cause  why  the  real  estate  of  a  decedent 
should  not  be  mortgaged,  made  under  the  provisions  of  sections  1577 
and  1578  of  the  Code  of  Civil  Procedure,  and  which  was  duly  pub- 
lished as  provided  In  subdivision  8  of  section  1578  of  the  Code  of 
Civil  Procedure,  is  not  insufficient  because  it  does  not  direct  or  re- 
quire personal  service  upon  the  minor  heirs. 

la— OuABDiAzr  Ao  Litem — Jubisdiotion — ^Ibbeoulabitt — YAUDun 
or  Mobtoaqb. — ^In  proceedings  for  the  mortgaging  of  property  of  a 
decedent,  by  the  administrator  of  the  estate,  under  sections  1577 
and  1578  of  the  Code  of  Civil  Procedure,  the  appointment  of  a 
guardian  ad  Uiem  of  minor  heirs  Is  not  required.  The  court  which 
has  jurisdiction  to  administer  the  estate  has  jurisdiction  to  authorise 
the  mortgage;  and  the  non-appointment  of  a  guardian  ad  Utem  Is, 
at  most,  only  an  irregularity,  which,  by  the  terms  of  the  code,  cannot 
Impair  or  invalidate  the  proceedings,  or  the  mortgage  given  In  por- 
thereof. 


Appeal  from  a  judgment  of  the  Superior  Oourt  of 
Los  Angeles  Ckninty. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  W.  Blair,  and  R.  W.  Ready,  for  Appellants, 

James  A.  Thomas,  and  D.  P.  Hatch,  for  Respondent 

The  Court. — This  action  was  brought  to  foreclose  a 
mortgage  executed  in  favor  of  the  plaintiff  by  the  ad- 
ministrator of  Mary  E.  Parker,  deceased.  The  purpose 
for  which  the  mortgage  was  given  seems  to  have  been 
to  borrow  money  with  which  to  pay  certain  debts  of  the 
decedent  contracted  in  her  lifetime,  and  to  pay  expense** 
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of  administration,  family  allowance,  etc.  The  defend- 
ants are  the  husband,  who  is  also  the  administrator  of 
Mrs.  Parker's  estate,  and  her  minor  children.  Demur- 
rers were  filed  to  the  complaint  and  overruled,  the 
defendants  then  answered  the  complaint,  and  upon  evi- 
dence given  in  the  premises,  findings  being  waived,  the 
trial  court  entered  a  decree  of  foreclosure  in  accordance 
with  the  prayer  of  the  complaint.  From  the  judgment 
thus  made  this  appeal  is  taken  on  the  judgment  roll  and 
bill  of  exceptions. 

One  of  the  grounds  upon  which  a  reversal  of  the  judg- 
ment is  demanded  is,  that  the  petition  which  was  filed 
by  the  administrator  when  seeking  to  obtain  the  order 
of  the  probate  court  to  mortgage  the  real  estate  of  his 
decedent  was  insufiicient,  and  did  not  therefore  give  that 
court  jurisdiction  to  make  the  order.  The  law  under 
which  this  proceeding  can  be  had  is  to  be  found  in  the 
Oode  of  CSvil  Procedure,  sections  1577  and  1578.  A 
critical  eiutmination  of  the  petition  and  of  the  language 
of  the  statute  makes  it  dear  that  the  petition  is  suffi- 
cient. 

The  further  contention  of  appellants,  that  the  mort- 
gage sougjht  to  be  foreclosed  was  not  executed  by  J.  L. 
Parker  in  his  character  as  administrator  of  the  estate 
of  Mary  E.  Parker,  and  is  therefore  only  a  personal 
mortgage  of  said  Parker,  is  clearly  without  merit.  The 
mortgage,  after  referring  to  the  order  of  the  superior 
court  authorizing  its  execution,  proceeds  to  recite:  "Now, 
therefore,  the  said  mortgagor,  pursuant  to  the  order  last 
aforesaid,  ....  mortgages  to  the  mortgagee,"  etc.  This, 
with  the  other  recitals,  is  sufficient  to  show  that  the  mort- 
gage was  intended  as  a  mortgage  of  property  belonging 
to  the  estate  of  which  the  mortgagor  was  administrator,  and 
wae  executed  by  him  in  his  character  as  administrator. 
In  pursuance  of  law  and  the  order  of  the  superior  court 
directing  its  execution. 

It  is  further  argued  that  the  order  to  show  cause  re- 
quired by  the  s^n^oiid  -nbrlivision  of  section  1578  of  the 
Code   of  Civil    Procedure   i^    insullieient,   because   it   does 
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QOt  comply  ^ith  the  provisions  of  that  subdivision,  and 
for  the  further  reason  "that  the  same  does  not  direct  or 
require  the  personal  service  thereof  to  be  made  upon 
the  infant  defendants  herein  and  minor  heirs  in  said 
proceedings,  it  appearing  therein  that  each  and  all  of 
them  were  under  the  age  of  fourteen  years."  The  court 
refused,  on  the  objection  of  the  defendants,  to  rule  out 
the  order  above  adverted  to  and  offered  in  evidence. 
The  objection  as  made  is  general,  with  the  exception 
of  the  matter  last  specified,  with  reference  to  the  want  of 
personal  service  on  the  minors,  and  therefore  the  trial 
court  had  only  that  matter  called  to  its  attention  in  a 
proper  way.  In  relation  to  this  objection,  it  is  sufficient 
to  say  that  subdivision  3  of  section  1578  of  the  Code  of 
CSvil  Procedure,  under  which  the  order  to  show  cause 
was  made,  provided  that  service  of  such  order  may  be 
made  personally,  "or  it  may  be  published  for  five  suc- 
cessive weeks  in  a  newspaper  of  general  circulation  pub- 
lished in  the  coimty."  And  the  order  was  so  published, 
and  in  accordance  with  the  directions  contained  in  such 
order.  There  is  therefore  nothing  in  the  exception 
taken.  The  appellant  further  claims  that  in  order  to 
validate  the  proceedings  it  was  necessary  for  a  guardian 
ad  litem  to  be  appointed  to  represent  the  minors.  The 
act  under  which  this  proceeding  is  taken  does  not  re- 
quire any  guardian  ad  litem  to  be  appointed,  and  pro- 
vides that  if  the  court  has  jurisdiction  to  administer  the 
estate  of  the  decedent,  about  which  there  is  no  question 
here,  it  has  jurisdiction  to  make  the  order  for  the  mort- 
gage. And  it  further  provides  that  "no  irregularity  in 
the  proceedings  shall  impair  or  invalidate  the  same,  or 
the  mortgage  given  in  pursuance  thereof,"  ete.  (Code 
Civ.  Proc,  sec.  1578,  subd.  6.)  The  non-appointment 
of  the  guardian  ad  litem  is  an  irregularity.  (EToerie  v. 
Alvarado,  64  Cal.  600.)  Hence  there  is  no  merit  in  the 
point  last  made. 
Judgment  affirmed. 
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TNo.  20970.    Department  One.— March  7,  1896.] 

THE  PEOPLE,  Respondent,  v.  HENRY  MCE,  Appel- 
lant. 

Obiminal  Law— Robbebt — Alibi — Ioentitt  or  Robber — Confuot 
OF  BviUENCK — Effect  of  Verdict. — In  a  criminal  proaecution  for 
robbery,  where  there  waa  poaitive  evidence  before  the  Jnry  on  the  part 
of  aeveral  witneasea  that  the  defendant  waa  the  individual  who  com- 
mitted the  offense  charged,  a  verdict  of  guilty  must  be  deemed  to  have 
determined  any  conflict  of  evidence  concerning  the  defenae  of  alihi, 
or  aa  to  the  identity  of  the  robber  with  the  person  accuaed. 

Id. — Neglect  to  Request  Instruction  Omitted. — ^The  failure  of  the 
court,  in  a  criminal  prosecution,  to  instruct  the  Jury  upon  any  prop- 
osition deemed  esaentlal  by  the  defendant  la  not  error,  where  no  re- 
quest ia  made  for  such  instruction. 

Id. — New  Triai/— Newlt  Discovered  Evidence — Countbb-affidavits 
— ^DiBCBsnoN. — It  ia  not  an  abuse  of  discretion  for  the  trial  court  to 
deny  a  motion  for  a  new  trial  in  a  criminal  proaeeation,  made  upon 
the  ground  of  newly  diacovered  evidence,  where  the  affidavita  offered 
In  snpport  thereof  are  fully  contradicted  by  oonntsr-affidavits  on 
the  part  of  the  prosecution. 

Id. — ^DENLkL  OF  New  Tbial— Additional  Aitidatit  of  New  IDvi- 
MOiOBb — ^Where  the  court  has  already  denied  a  motion  for  a  new 
trial,  a  motion  of  the  defendant  to  be  allowed  to  file  an  additional 
affidavit  in  snpport  of  his  motion,  upon  the  gronnd  of  newly  dlsoov- 
•rad  evidence,  is  properly  refused,  especially  where  no  affidavit  of 
the  witness  by  whom  the  facts  oonld  be  ahown  was  iatrodnesd. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  FrandsoOy  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

D.  A.  (yConnell,  for  Appellant 

Attorney 'Oeneral  W.  H.  H.  Hart,  and  Deputy  Attofney 
General  Charles  H.  Jackson,  for  Respondent. 

Habbibon,  J. — ^The  defendant  was  convicted  in  the 
superior  court  of  robbery,  and  sentenced  to  the  state 
prison  for  the  term  of  ten  years.  Thereafter  he  moved 
for  a  new  trial,  upon  the  grounds  that  the  court  had 
erred  in  its  instructions  to  the  jury,  that  the  verdict  was 
contrary   to   the   evidence,    and   upon    newly   discovered 


460  People  v.  Ficb.  [97  Cal 

evidence.  The  motion  was  denied,  and  he  has  appealed 
to  this  court. 

In  support  of  the  first  ground,  it  is  urged  that  the  de- 
fendant was  not  sufficiently  identified  as  the  person  who 
committed  the  robbery,  and  that  the  evidence  showed 
that  at  the  time  of  the  robbery  he  was  confined  to  his 
residence  by  sickness.  There  was,  however,  positive  evi- 
dence before  the  jury  on  the  part  of  several  witnesses  that 
the  defendant  was  the  individual  who  committed  the  of- 
fense, and  their  verdict  must  be  deemed  to  have  determined 
any  conflict  of  evidence  concerning  the  alibi  or  as  to  his 
identity. 

The  instmctions  of  the  court  are  not  in  the  record, 
and  we  cannot  determine  whether  it  committed  any 
error.  The  failure  of  the  court  to  instruct  upon  any 
proposition  deemed  essential  by  the  defendant  is  not  to 
be  regarded  as  error,  unless  he  made  a  request  for  such 
instruction. 

Upon  the  ground  of  newly  discovered  evidence  it  is 
sufficient  to  say  that  the  affidavits  offered  in  support 
thereof  were  fully  contradicted  by  counter-affidavits  on 
the  part  of  the  prosecution,  and  for  that  reason  the 
court  below  exercised  a  proper  discretion  in  refusing  to 
grant  the  motion. 

The  motion  to  be  allowed  to  ffie  an  additional  affidavit 
in  support  of  this  ground,  after  the  motion  for  a  new 
trial  had  been  denied,  was  properly  refused  by  the  court, 
both  for  the  reason  that  it  had  already  denied  the  new 
trid,  and  also  for  the  reason  that  an  affidavit  of  the  wit- 
ness by  whom  the  facts  could  be  shown  was  not  itself 
produced. 

The  judgment  and  order  are  affirmed. 

Patbbsok,  J.y  and  Gabouttb,  J.,  concurred. 
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[No.  18000.  Department  Twow— Mardi  7,  1898.] 

GEORGE  NYE,  Appellant,  v.  THE  MARYSVILLE 
AND  YUBA  CITY  STREET  RAILROAD  COMPANY, 
Respondent. 

New  Tbial — ^NonoB  or  Intentioit — Statement— Rvoobd  ufon  A^ 
PEAL. — ^The  insertion.  In  a  record  npon  appeal  from  a  Jadgment  and 
an  order  denjing  a  new  trial»  of  the  appellant's  notiee  of  intention  to 
move  for  a  new  trial,  which  was  not  inserted  In  the  statement,  is  im- 
proper, and  forms  no  part  of  the  record. 

Id.— Spbcificationb  of  Buoft— Disbbqabd  of  STATEiiEifTd— A  state- 
ment on  motion  for  a  new  trial  which  contains  no  specifications  of 
error  whatever  shonld  be  disregarded  on  the  hearing  of  the  motion. 

Stbebt-cabs — Deposit  of  Fabb — RsASONABUi  Rule — ^Non-coicpu- 
ANCB  WITH  Demand — Eviction  of  Fassbngeb. — ^A  mle  of  a  street- 
car company  requiring  passengers  to  deposit  their  fare  upon  entering 
the  car  is  reasonable,  and  the  refusal  of  a  passenger  to  comply  with 
the  rule  after  demand  therefor  warrants  the  company  In  evicting 
him  from  the  car,  using  no  more  force  than  is  necessary  for  that 
purpose. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  denying  a  new 
trial 

The  fads  are  stated  in  the  opinion. 

M.  C.  Barney  and  Barney  &  Donahue,  for  Appellant. 

The  evidence  shows  a  cause  of  action  against  the 
defendant,  and  the  nonsuit  was  improperly  granted. 
(Cravens  v.  Dewey,  13  Cal.  40;  McKee  v.  Oreen,  31  Cal. 
419,  420;  Oay  v.  Winter,  34  Cal.  153,  162;  Stringer  v. 
Davis,  35  Cal.  25,  29;  Satterlee  v.  Bliss,  36  Cal.  490,  512; 
Schierhold  v.  North  Beach  and  Mission  R.  R.  Co.,  40  Cal. 
447 ;  Foote  v.  Richinond,  42  Cal.  439,  444;  Henry  v.  S.  P. 
Co.,  50  Cal.  176;  Wihon  v.  8.  P.  R.  R.  Co.,  62  Cal.  164; 
Melntyre  v.  Trautner,  63  Cal.  429;  Leahy  v.  8.  P.  R.  R. 
Co.,  65  Cal.  160;  Simpson  v.  Applegate^  67  Cal.  471;  Hem- 
cock  y.  Hubbell  71  Cal.  537;  FeUon  v.  MiUard,  81  Cal. 
540.) 

If.  E.  Sanborn,  for  Respondent. 

The  plaintiff's  failure  to  comply  with  the  reasonahie 
rule  of  the  company,  requiring  the  depositing  of  fare. 
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warranted  his  eviction  therefrom.  (Civ.  Code,  sees.  465, 
484,  487,  510,  2186,  2187,  2188;  Fulton  v.  Grand  Trunk 
R.  R.  Co.,  17  U.  C.  Q.  B.  428;  Barrett  v.  Market  Street  R'y 
Co.,  81  Cal.  296,  801;  16  Am.  St.  Rep.  61;  Commonwealth 
V.  Power,  7  Met.  596;  41  Am.  Dec.  476;  Wright  v.  Cal 
Cent.  Ky  Co.,  78  Cal.  860865.) 

Hatkb,  C. — ThiB  action  was  brought  to  recover 
damages  for  an  alleged  wrongful  eviction  from  one  of 
defendant's  street-cars.  At  the  conclusion  of  the  evi- 
dence offered  by  plaintiff,  defendant  moved  for  a  non- 
suit, which  was  granted,  and  judgment  was  entered 
against  the  plaintiff,  who  thereafter  gave  notice  of  his 
intention  to  move  for  a  new  trial  upon  a  statement  of 
the  case.  The  statement  w^  thereafter  prepared  and 
settled,  and  upon  the  hearing  the  motion  for  a  new  trial 
was  denied. 

This  appeal  is  from  the  judgment,  and  the  order  de- 
nying said  motion. 

Req>ondent  makes  the  point  that  the  judgment  and 
order  must  be  af&rmed;  the  first,  because  no  error  ap- 
pears upon  the  judgment  roll;  and  the  second,  because 
there  are  no  specifications  of  error  of  any  kind,  either 
of  law  or  fact,  in  the  statement  on  motion  for  a  new 
trial. 

Appellant's  notice  of  intention  to  move  for  a  new 
trial  forms  no  part  of  the  judgment  roll,  nor  is  it  incor- 
porated in  the  statement.  It  is  inserted  in  the  record 
after  the  statement,  but  as  its  insertion  was  improper, 
it  is  no  part  of  the  record.  {Pico  v.  Cohn,  78  CaL  884; 
RichofdMon  v.  City  of  Eureka,  92  Cal.  64;  Bohnert  v.  Boh- 
nert,  95  Cal.  445,  and  cases  there  cited.) 

The  statement  contains  no  specifications  of  error 
whatever.  Section  659  of  the  Code  of  Civil  Procedure 
provides:  ''If  no  such  specifications  be  made,  the  state- 
ment shall  be  disregarded  on  the  hearing  of  the  motion." 
It  was  therefore  impossible  for  the  court  below  to  grant 
the  motion  without  violating  the  above  provision,  and 
that  being  true,  it  follows  that  the  court  did  not  err  in 
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denying  appellant's  motion  for  a  new  trial.     (Davmon  v. 
ScMosB,  93  Cal.  194.) 

Waiving  the  question  whether  a  statement  whidi 
cannot  be  used  on  motion  for  a  new  trial,  because  it 
does  not  comply  with  the  requirements  of  the  code,  may 
nevertheless  be  used  upon  an  appeal  from  the  judgment, 
an  examination  of  the  record  makes  it  clear  that  the 
court  did  not  err  in  granting  the  nonsuit. 

Among  the  rules  of  the  respondent  posted  in  the  car 
was  one  requiring  passengers  to  deposit  their  fare  upon 
entering  the  car.  This  rule  was  reasonable,  and  neces- 
sary to  prevent  fraud  upon  the  company.  Plaintiff  was 
not  ignorant  of  the  rule,  as  shown  by  his  testimony,  and 
after  he  had  seated  himself  in  the  car,  and  had  ample 
time  to  comply  with  this  rule,  his  attention  was  called 
to  it,  and  he  was  requested  to  pay  his  fare.  Instead  of 
complying,  plaintiff  said  that  he  was  going  to  Yuba 
City,  and  had  plenty  of  time  to  pay.  The  driver  in- 
sisted that  he  must  pay  then,  to  which  plaintiff  retorted 
that  he,  the  driver,  "was  in  too  much  of  a  hurry,"  and 
that  he,  the  plaintiff,  "would  take  a  little  time  on  that." 
He  was  then  told  to  get  off  the  car,  or  he  would  be  put 
off.  Not  complying  with  this  request,  the  driver  at- 
tempted to  remove  him  from  the  car,  but  was  unsuc- 
cessful;  and  a  second  attempt  resulted  in  the  driver 
being  put  out  on  the  front  platform,  plaintiff  remark- 
ing, "If  you  have  any  business  out  there  on  the  plat- 
form, yon  had  better  attend  to  it."  The  driver  then 
removed  an  iron  used  to  open  and  shut  the  door,  and 
went  into  the  car,  and  again  ordered  plaintiff  to  leave 
the  car,  which  he  then  did.  Appellant  was  not  struck 
or  injured  in  any  way.  He  had  ridden  about  a  block 
and  a  half  before  his  attention  was  called  to  the  pay 
ment  of  his  fare.  He  had  ample  time  and  opportunity 
to  pay,  and  while  not  expressly  refusing  to  pay  his 
fare,  his  language  a)]d  conduct  amounted  to  a  refusal  to 
comply  with  a  reasonable  rule  and  proper  request  made 
by  respondent,  and  justified  respondent  in  removing 
him  from  the  car.      (Civ.  Code,  sec.  2188.)     Nor  was  any 
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more  force,  or  appearance  of  forc«,  resorted  to  than  waa 
necessary  to  secure  his  removal.  That  the  regulation 
of  respondent  and  the  demand  of  payment  of  the  fare 
at  the  time  it  was  demanded  were  reasonable  and  proper, 
see  Civil  Code,  sections  2186  and  2187. 

The  judgment  and  order  appealed  from  should  be  af- 
firmed. 

Sbarls,  C,  and  Vanclibf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  affirmed. 

McFaRLAND,  J.y  FiTZQSBAIJ),  J. 

Db  Havsn,  J.y  concurred  in  the  judgment 


[No.  18042.   Department   Two. — March   7,   1898.] 

MATTHEW  HEALY,  Appellant,  v.  B.  C.  WOODRUFF 
BT  AL.,  Respondents. 

Wateb  Rights — Appbopriation — Ripasian  Rights. — An  appropri* 
ator  of  water  on  the  public  lands  does  not,  by  becoming  a  riparian 
owner,  lose  hit  right  to  acquire  more  of  the  water  by  a  snbseqoent 
appropriation,  or  enlargement  of  his  ditch,  but  he  may  take  all  the 
water  of  the  stream  if  he  is  the  first  or  prior  appropriator,  and  there 
is  no  other  riparian  owner  at  the  time  of  the  appropriation  or  en- 
largement of  the  ditch,  and  those  who  subsequently  became  riparian 
owners  acquire  no  rights  as  against  such   prior  appropriator. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Spencer  &  Raker,  for  Appellant. 

A.  L.  ShinUy  and  7?.  L,  Shinn,  for  Respondents. 

McParland,  J. — This  is  an  action  to  quiet  plaintiffs 
title  to  certain  waters  of  a  stream  called  Cedar  Creek, 
and  to  a  ditch  leading  therefrom,  and  for  an  injunctioD, 
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etc.  The  court  rendered  judgment  for  plaintiff  against 
the  defendants  Harrison  Smith  and  Edward  Bonyman, 
as  prayed  for  in  the  complaint;  but  as  against  the  de- 
fendants James  and  John  A.  Smith  and  B.  C.  Wood- 
ruffi  the  judgment  quieted  plaintiff's  title  to  only  one 
hundred  and  eighty  inches  of  water,  measured  under  a 
fouMnch  pressure.  Plaintiff  appealed  from  the  judg- 
menty  and  contends  that  the  court's  conclusions  of  law 
were  erroneous,  and  that,  upon  the  findings  of  fact,  his 
title  should  have  been  quieted  to  three  hundred  and  sixty 
inches. 

The  court  finds  (in  brief)  these  facts:  In  April,  1878, 
plaintiff's  grantor,  Frank  Thomas,  entered  upon  said 
Cedar  Creek,  and  constructed  the  ditch  described  in  the 
complaint.  He  completed  it  before  the  4th  of  Novem- 
ber, 1873,  and  diverted  one  hundred  and  eighty  inches 
of  water,  and  used  it  for  irrigating  certain  lands  de- 
scribed in  the  findings,  for  watering  stock,  and  for 
domestic  purposes,  to  the  amount  of  one  hundred  and 
eighty  inches,  that  being  then  the  capacity  of  the  ditch. 
In  the  winter  of  1878-74,  the  ditch  became  so  enlarged, 
''through  the  action  of  water  running  to  the  head 
thereof  and  into  the  same,"  that  it  was  afterwards  capa- 
ble of  carrying  three  hundred  and  sixty  inches.  "Ever 
since  said  ditch  was  so  enlarged,  and  up  to  the  time  of 
the  commencement  of  this  action,  plaintiff  and  his  gran- 
tors did  divert  and  use  from  said  Cedar  Creek  the  waters 
of  said  creek  to  the  full  capacity  of  said  ditch  as  so  en- 
larged, whenever  sufiicient  water  came  down  to  the 
same,  and  that  said  waters  have  been  used  during  all 
said  time  for  irrigating  the  lands  described  in  finding 
5,  as  well  as  other  lands  of  plaintiff  described  in  the 
complaint  herein,  and  for  watering  stock,  and  for  gen- 
eral household  purposes."  Plaintiff's  lands  require  for 
irrigating  at  least  three  hundred  and  sixty  inches  of 
water.  Plaintiff  acquired  from  said  Thomas  the  said 
ditch  and  water  rights  and  certain  lands,  in  September, 
1874,  and  has  ever  since  been  the  owner  of  the  same. 
Uany  years  afterwards,  the  various  defendants  began  to 
XCVii  Cai.— art 
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asBert  rights  to  the  waters  of  said  creek  as  riparian  own- 
ers, or  as  appropriators,  and  to  divert  the  same  from 
plaintiflf's  ditch;  but  none  of  such  rights  had  any  origin 
within  five  years  after  the  said  enlargement  of  the  said 
ditch.  Most  of  them  originated  ten  or  fifteen  years 
afterwards. 

Between  the  time  when  the  ditch  was  first  constructed, 
with  the  capacity  of  one  hundred  and  eighty  inches, 
and  the  winter  of  1873-74,  when  it  was  enlarged  to 
three  hundred  and  sixty  inches,  the  said  Frank  Thomas, 
plaintiff's  grantor,  acquired  title  from  the  United  States 
to  a  piece  of  land,  through  a  small  portion  of  which  the 
said  Cedar  Creek  runs.  Before  that  the  entire  stream 
ran  through  public  lands,  and  it  continued  afterwards 
to  run  through  public  lands  for  many  years,  throughout 
its  course,  except  where  it  run  through  said  land  acquired 
by  said  Thomas  in  1873,  as  aforesaid. 

Upon  these  findings  of  fact,  the  court  below  made  the 
conclusion  of  law  that  plaintiff  should  have  his  title 
quieted  to  only  180  inches.  The  record  does  not  show, 
upon  its  face,  upon  what  theory  this  conclusion  was 
reached;  but  we  discover  the  theory  from  the  brief  of 
respondents.  It  appeared  that  the  court  held  that  be- 
cause the  plaintiff's  grantor  acquired  the  title  to  some 
land  on  the  stream,  and  thus  became  a  riparian  owner, 
he  could  not  afterwards  acquire  any  more  water  by  ap- 
propriation, and  that  therefore  his  enlargement  of  the 
ditch  in  the  winter  of  1878-74  did  not  give  him  any 
right  to  an  increased  flow  of  water  in  his  ditch,  as  against 
any  one  who,  years  afterwards,  mig^t  assert  riparian 
rights  on  the  stream  above  the  ditch.  But  this  position 
is  clearly  untenable.  The  fact  that  plaintiff  or  his 
grantor  was  a  riparian  owner  does  not  warrant  the  con- 
clusion that  he  could  not  be  an  appropriator, — there  is, 
as  is  said  in  a  play,  ''No  consonancy  in  the  sequel." 
The  notion  seems  to  be,  that  becoming  a  riparian  owner 
estops  one,  in  some  sort  of  a  way,  from  being  an  appro- 
priator of  water,  although  there  be  no  one  in  existence 
in  whose  favor  the  estoppel  can  be  invoked.      When   the 
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ditch  was  enlarged,  there  was  no  person  having  any 
rights  on  the  stream  except  plaintiff's  grantor  himself, 
and  therefore  the  enlargement  of  the  ditch  encroached 
upon  nobody's  vested  or  prior  ri^ts.  Respondent 
argues  that  if  appellant's  position  be  correct,  the  first 
riparian  owner  could  monopolize  all  the  waters  of  the 
stream.  But  he  admits  that  an  appropriator  who  is  not 
a  riparian  owner  can  take  all  the  water  of  a  stream  on 
the  public  lands,  if  he  be  the  prior  or  first  appropriator. 
And  it  would  certainly  be  strange  if  the  first-comer  to  a 
stream,  who  acquired  title  to  some  land  upon  it,  has  less 
rights  in  the  water  of  the  stream  than  one  who  owns  no 
land  there  at  all.  At  the  time  of  the  enlargement  of  the 
ditch,  there  was  no  riparian  owner  on  the  stream  except 
plaintiff's  grantor.  If  some  other  person  had  been  the 
riparian  owner,  instead  of  plaintiff's  grantor,  the  latter, 
with  the  consent  of  such  riparian  owner,  or  by  adverse 
user,  could  have  diverted  the  wateis  of  the  stream,  and 
held  them  against  all  subsequent  comers;  and  certainly 
his  own  consent  to  the  appropriation  wcusi  equal,  at  least, 
to  the  consent  of  another  person  who  might  have  occu- 
pied his  position.  Counsel  for  respondents  seems  to 
think  that  because  plaintiff's  grantor,  as  a  riparian 
owner,  could  have  prevented  subsequent  appropriators 
from  diverting  the  water  above  his  land  and  away  from 
it,  therefore  he  could  not  divert  the  water  himself;  but 
that  is  a  confusion  of  the  distinction  between  meum  and 
tvwm.  Counsel  complain  that  this  view  gives  great  ad- 
vantage to  the  first  possessor  and  appropriator  of  the  water 
of  a  stream.  This  is  no  doubt  true,  but  it  is  the  ad- 
vantage which  the  law  gives,  and  which  necessarily  follows 
prior  occupancy  and  appropriation. 

We  think,  therefore,  that  the  third  and  fourth  con- 
clusion of  law  made  by  the  court  below,  to  the  effect  that 
plaintiff  has  the  first  right,  by  prior  appropriation,  to 
180  inches  of  the  waters  of  said  Cedar  Creek,  are  erro- 
neous; and  that  the  court  should  have  found  as  a  con- 
clusion of  law  that  plaintiff  has  such  right  to  360  inches 
of  said  water.     And  as  the  facts  found  show  what  the 
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judgment  should  have  been,  there  is  no  necessity   for 
another  trial. 

The  judgment  as  to  respondents  and  defendants  B.  C. 
Woodruff,  John  A.  Smith,  and  James  M.  Smith  is  re- 
versed, with  directions  to  the  superior  court  to  amend 
its  conclusions  of  law  as  indicated  in  this  opinion,  and 
to  ent^r  judgment  in  due  form,  quieting  plaintiff's  title 
as  against  said  respondents  to  said  ditch  and  to  said 
waters  of  Cedar  Creek,  to  the  extent  and  in  the  amount  of 
360  inches  of  water  measured  under  a  four-inch  pressure, 
and  enjoining  said  respondents  from  diverting  water 
from  said  ditch,  or  interfering  therewith,  while  there  is 
not  more  such  than  360  inches  running  in  said  ditch,  with 
costs,  etc.,  as  in  the  former  judgment. 

Db  Haven,  J.,  and  Fitzqsrald,  J.,  ooncuired. 

Hearing  in  Bank  denied* 


tNo.  18070.   In  Bank.— Mardi  7,  1888L1 

BENICIA  AGRICULTURAL  WORKS,  AppmLANT,  v. 
THE    GERMANLA.   INSURANCE   COMPANY,   Rb- 

8P0NDBNT. 

Fna  Insurance— HABVBSTiNG-icAOHiNB—OoNBTBnonoN  ow  Pouot. 
-^A  policy  of  insurance  against  fire,  npon  a  harresting-niachine, 
which  ran  in  terms  for  a  period  of  one  year*  but  which  contained  a 
clause  in  the  body  of  the  policy,  **a11  while  owned  by  assured,  and 
known  as  the  Harvest  King  harvesting  machine  and  outfit,  and  oper- 
ating in  the  grain-fields,  and  in  transit  from  place  to  place,  in  connec- 
tion with  harvesting  in  Fresno  County,"  must  be  construed  as  mean- 
ing that  the  insurance  company  would  be  responsible  if  the  property 
should  be  destroyed  by  fire  at  any  time  during  the  year,  while  oper- 
ating in  the  grain-fields,  or  in  transit  from  place  to  place  in  connection 
with  harvesting,  and  does  not  cover  a  loss  by  fire  occurring  after  the 
harvesting  season  was  over,  and  after  the  machine  had  been  taken 
to  the  home  of  the  insured  to  be  put  in  his  shed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Edward  Lynch,  and  Oeorge  B.  Oraham,  for  Appellant. 

The  policy  could  not  have  been  intended  to  cover  a 
loss  occurring  only  while  the  machine  was  literally  in 
transit  from  place  to  place,  as  it  must  have  been  known 
to  the  company  that  the  machine  would  not  be  used  dur- 
ing the  winter  season,  and  that  it  could  not  be  ^'oper- 
ating  in  the  grain-fields''  during  the  entire  year.  The 
law  does  not  require  impossibilities  or  idle  acts.  (Civ. 
Code,  sees.  3531,  3532.)  The  insurance,  unless  the 
terms  of  the  contract  forbid,  must  be  presumed  to  be 
made  with  reference  to  the  character  of  the  property  in- 
sured, and  to  the  owner's  use  of  it  in  the  ordinary  way, 
and  for  the  purpose  for  which  such  property  is  ordina- 
rily held  and  used.  (May  on  Insurance,  3d  ed.,  sees.  219, 
224,  225,  230,  231,  247,  and  cases  cited;  Noyes  v.  North- 
western Nat.  Ins.  Co.,  64  Wis.  415;  54  Am.  Rep.  631.) 
An  alteration  in  the  use  or  condition  of  a  thing  insured 
from  that  to  which  it  is  limited  by  the  policy,  which  does 
not  increase  the  risk,  does  not  affect  the  contract  of  in- 
surance.    (Civ.  Code,  sec.  2754.) 

T.  C.  Van  Ness,  for  Respondent. 

The  promise  to  pay  was  not  in  case  the  machine  was 
destroyed  during  the  year,  but  only  in  case  of  its  de- 
struction during  the  year  while  operating  in  the  fields, 
or  in  transit  from  place  to  place.  The  place  and  loca- 
tion was  of  ihe  essence  of  the  risk.  (1  Wood  on  Fire 
Insurance,  sec.  47.)  A  policy  of  insurance  does  not 
cover  property  unless  it  is  in  the  place  designated  in  the 
policy  at  the  time  of  the  loss.  (1  Wood  on  Fire  Insur- 
ance, sec.  47;  Lycoming  v.  Updegraff,  40  Pa.  St.  311; 
WaU  V.  East  River  Ins.  Co.,  7  N.  Y.  370;  Houghton  v. 
Mfrs.'  Ins.  Co.,  8  Met.  114;  41  Am.  Dec.  489.)  Section 
2754  of  the  Civil  Code  does  not  apply  here,  as  the  policy 
contained  a  clause  limiting  the  property  to  a  particular 
use  and  condition.  (Barber  on  Insurance,  411,  note; 
KeUy  V.  Worcester  Ir»s.  Co.,  97  Mass.  284;  Lee  v.  Howard 
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Ins.  Co.,  8  Gray,  583;  WethereU  v.  City  P.  Ins.  Co.,  16 
Gray,  276;  Mead  v.  Northwestern  Ins.  Co.,  7  N.  Y.  533; 
Dewees  v.  Manhattan  Ins.  Co.,  35  N.  J.  L.  366;  Oasner 
V.  Metropolitan  Ins.  Co.,  13  Minn.  483.)  Parties  may, 
by  contract,  waive  any  provision  of  the  Civil  Code  in- 
tended for  their  benefit.    (Civ.  Code,  sec.  3268.) 

McFabland,  J. — This  is  an  action  to  recover  for  the 
loss  of  a  certain  harvesting  machine  and  outfit,  insured 
by  defendant  against  loss  from  fire.  The  court  below 
granted  a  nonsuit,  and  rendered  judgment  for  defend- 
ant. From  the  judgment,  and  from  an  order  denying  a 
new  trial,  the  plaintiff  appealed. 

The  policy  ran  in  terms  for  a  period  of  one  year  from 
June  12,  1890,  to  June  12,  1891;  but,  after  reciting  the 
character  of  the  property,  it  contained  the  following 
clause:  "All  while  owned  by  assured,  and  known  as  the 
Harvest  King  harvesting  machine  and  outfit,  and  operat- 
ing in  the  grain-fields,  and  in  transit  from  place  to  place, 
in  connection  with  harvesting  in  Fresno  County,  of  Cal- 
ifornia." It  appeared  that  the  harvesting  season  in 
Fresno  County  usually  ends  about  the  1st  of  September; 
that  in  1890  it  was  somewhat  longer  than  usual;  that 
the  insured,  appellant's  assignor,  finished  harvesting 
that  year  in  September,  or  about  the  1st  of  October; 
that  he  then  took  the  machine  home  to  his  ranch,  hav- 
ing entirely  finished  using  it  in  the  business  of  harvest- 
ing for  that  year;  that  he  separated  the  header  from  the 
balance  of  the  machine,  so  that  the  whole  machinery 
could  be  more  readily  placed  in  his  shed;  that  he  was 
prevented  by  other  work  from  putting  it  in  his  shed, 
and  that  it  remained  near  the  shed  until  the  18th  of  the 
following  November,  at  which  time  it  was  destroyed  by 
fire.  It  is  clear,  therefore,  that  it  was  not  burned  while 
"operating  in  the  grain-fields,  or  in  transit  from  place 
to  place,  in  connection  with  harvesting  in  Fresno 
County." 

But  appellant  now  contends,  and  indeed  that  is 
nearly    its    whole    contention,  that    because    the    policy 
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runs  in  terans  for  a  year,  respondent  is  responsible  for 
the  loss,  whether  the  fire  occurred  during  the  harvesting 
season,  or  at  any  other  time  during  the  year.  But  to 
maintain  that  contention  would  be  to  hold  that  the  most 
prominent  part  of  the  policy  could  be  ignored  entirely. 
The  plain,  clear  meaning  of  the  language  used  is,  that 
the  respondent  would  be  responsible  if  the  property  at 
any  time  between  June,  1890,  and  June,  1891,  diould 
be  destroyed  by  fire  while  operating  in  the  grain-fields, 
or  in  transit  from  place  to  place,  in  connection  with 
harvesting.  This  provision  is  in  the  body  of  the  policy, 
and  not  in  the  long  memoranda  printed  on  the  back  of 
it,  and  made  a  part  thereof,  and  must  be  considered  as 
a  leading  clause  of  the  contract,  to  which  the  attention 
of  the  parties  was  clearly  called.  And  it  was  clear  that 
respondent  was  not  to  be  liable  for  any  loss  by  fire,  un- 
less it  occurred  while  the  said  machine  was  operating, 
or  in  transit,  in  connection  with  harvestmg,  as  before 
stated.  Indeed,  this  contention  which  appellant  now 
makes  is  barely  consistent  with  the  complaint,  which 
alleges  that  the  loss  occurred  whole  the  machine  was 
operating  in  the  grain-fields,  or  in  transit,  or  with  the 
specifications  of  error,  which  include  the  proposition  that 
it  was  so  operating,  or  so  in  transit.  The  appellant  took 
exceptions  to  the  rulings  of  the  court  excluding  certain 
offered  evidence  by  which  appellant  sought  to  show 
that  the  risk  or  hazard  was  not  increased  by  the  fact  that 
the  machine  was  not  employed  in  the  fields,  or  in  tran* 
sit,  at  the  time  of  the  fire;  but  those  objections  and  that 
testimony  were  immaterial  under  the  view  which  we  have 
taken  of  the  contract  itself. 
Judgment  and  order  affirmed. 

Db  Havbn,  J.,  Garoutts,  J.,  Habbisok,  J.,  and  Pat- 
BB80N,  J^  concurred. 


^t72  Db  Baker  v,  Batchellkb.  [97  Cal. 


[No.   10962.     In   Bank.— Marcb   7.   1898.] 

ARCADIA    B.    DE    BAKER,    Appellant,    v.    J.    W. 
BATCHELLER  bt  al.,  RBSPOKDBNTa. 

^.EVKB  District — Petitiow  fob  Formation. — A  petition  for  the  fonna- 
tion  of  a  levee  diatrict  under  the  act  of  March  10.  1891  (Stats.  1891, 
p.  80),  need  be  signed  only  by  a  majority  of  freeholders  owning  lands 
along  the  stream  within  the  proposed  district  and  not  by  a  majority 
of  all  the  freeholders  owning  lands  subject  to  overflow  along  the  entire 
course  of  the  stream,  whether  within  the  district  or  not. 

^^. — FUBUOATIOR  OP  Petition — Description  op  Boundabies — ^Repeb- 
ENGB  TO  Annexed  Plat  not  Published. — ^Where  a  petition  for  die 
formation  of  a  levy  district  under  such  act  fully  stated  the  boundariea 
of  the  proposed  district  with  minute  detail,  and  the  body  of  the  peti- 
tion was  published  as  required  by  the  act,  the  publication  is  not  ren- 
dered fatally  defective  by  failure  to  publish  a  plat  of  the  boundaries^ 
merely  because  the  petition  contained  a  provision  that  "the  said  pro- 
posed boundaries  of  said  district  are  shown  approximately  by  the  plat 
thereof  hereunto  annexed." 

Appral  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  aaid  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  oovaL 

Wells,  Monroe  &  Lee,  for  Appellant. 

WiUon  &  Lamme,  and  Charles  L.  Bateheller,  for  Re- 
spondents. 

McFarland,  J. — April  6,  1891,  certain  persons  pre- 
sented to  the  board  of  supervisors  of  Los  Angeles  County 
a  petition  for  the  formation  of  a  levee  district  under  the 
act  of  March  10,  1891,  entitled  "An  act  to  provide  for 
the  organization  and  government  of  levee  districts  cre- 
ated for  the  protection  of  lands  from  overiBow  of  innav- 
igable running  streams  of  water,"  etc.  (Stats.  1891,  p. 
30),  to  be  called  the  Fruitland  Levee  District.  Such 
proceedings  were  afterwards  had  that  the  board  of  su- 
l^ervisors  declared  such  district  organized;  and  after 
Dthcr  steps  provided  for  by  the  act  had  been  taken,  the 
ilcfondants  were  elected  as  the  board  of  directors  of  said 
district;  and  they  were  about  to  issue  and  sell  certain 
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bonds  of  said  district,  when  the  plaintiff  commenced  this 
action  to  restrain  them  from  so  doing.  A  portion  of  plain- 
tiff's complaint  was  stricken  out  against  her  objection,  and 
the  defendants  having  answered,  the  case  was  heard  by 
the  trial  court,  and  judgment  rendered  for  defendanta 
From  the  judgment,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals. 

1.  The  lands  included  in  the  district  lie  along  the 
Los  Angeles  Biver,  and  the  main  contention  of  appellant 
iSy  that  the  petition  failed  to  give  the  supervisors  juris- 
diction, because  it  was  signed  only  by  a  majority  of 
freeholdara  owning  lands  within  the  proposed  district, 
whereas  it  is  contended  by  appellant  that  it  should  have 
been  signed  by  a  majority  of  freeholders  owning  land 
injuriously  affected  by  overflow  from  said  Los  Angeles 
Biver  throughout  its  entire  course.  If  the  contention 
of  appellant  be  true,  then  no  levee  district  under  the 
act  oould  be  legally  created  along  any  of  the  rivers  of 
the  state, — ^not  even  along  the  San  Joaquin  or  Sacra- 
mento,—^except  upon  a  petition  signed  by  a  majority  of 
all  the  freeholders  of  lands  liable  to  be  injuriously  affected 
by  overflow  from  the  foothills  to  the  bay. 

We  do  not  think  that  appellant's  position  is  tenable. 
Tbe  whole  contention  rests  upon  the  language  of  the 
first  few  lines  of  the  bill,  to  wit:  ''A  majority  of  free- 
boldeiB  owning  land  injuriously  affected  or  liable  to  be 
injuriously  affected  by  overflow  from  any  innavigable 
running  stream,"  etc.;  and  it  is  contended  that  this  lan- 
guage necessarily  means  a  majority  of  all  the  freeholders 
who  own  land  at  any  point  on  the  stream  which  mi^t 
be  injuriously  affected  by  overflow.  But  when  the  entire 
act  is  looked  at,  it  clearly  means  a  majority  of  such  free- 
holders within  the  proposed  district.  The  second  section 
expressly  provides  that  the  petition  shall  be  ^'signed  by 
the  required  number  of  freeholders  of  such  proposed  dis- 
trict/* It  also  provides  that  the  board  of  supervisors 
'^ay  make  such  changes  in  the  proposed  boundaries 
m  they  may  find  to  be  proper,  and  shall  establish  and 
define  such  boundaries";  also  "that  no  lands  already 
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embraced  in  ...  .  levee  ....  district  ahall  be  in- 
cluded in  such  boundaries'';  and  that  the  board  of  su 
pervisors  shall  not  ^'allow  another  district  to  be  formed 
including  any  of  the  lands  in  such  district  without  the 
consent  of  the  board  of  directors  thereof."  From  these 
and  other  provisions  of  the  act  it  is  apparent  that  the 
legislature  contemplated  the  possible  creation  of  several 
districts  along  the  same  stream,  and  that  when  the  act 
speaks  of  a  "majority  of  freeholders/^  it  means  a  majority 
of  the  freeholders  of  the  proposed  district.  Appellant 
admits  that  there  may  be  a  district  created  which  does 
not  include  all  the  lands  subject  to  overflow  along  the 
river, — indeed,  she  says  that  it  may  be  as  small  as  '^two 
acres'';  but  she  contends  that  in  order  to  organize  a  dis- 
trict, however  small,  there  must  be  a  petition  signed  by 
a  majority  of  all  the  freeholders  owning  lands  subject  to 
overflow  along  the  entire  course  of  the  stream;  and  that 
such  a  petition,  so  signed,  is  requisite  to  establish  the 
first  district  or  any  subsequent  district.  Such  a  con- 
struction is  unreasonable,  and  destructive  of  the  respect- 
ive rights  of  districts  and  freeholders  along  the  stream. 
We  think,  therefore,  that  the  court  below  was  right  in 
holding  that  the  petition  in  the  case  at  bar  was  sufficient, 
independent  of  the  question  whether  or  not  the  action  of 
the  board  of  supervisors,  in  determining  the  boundaries  of 
a  district,  is  final  and  beyond  review. 

2.  The  act  provides  that  "said  petition  shall  be  pub- 
lished" in  a  certain  prescribed  way,  and  appellant 
contends  that  the  board  of  supervisors  did  not  acquire 
jurisdiction,  because,  in  this  case,  the  petition  was  not 
so  published.  It  is  admitted  that  the  body  of  the  peti- 
tion itself  was  published  as  required  by  the  act;  but  it 
contain^!  this  provision:  "The  said  proposed  boundaries 
of  said  district  are  shown  approximately  by  the  plat 
thereof  hereunto  annexed";  and  as  no  plat  was  pub- 
lished with  the  petition,  it  is  claimed  that  the  publica- 
tion was  defective.  But  we  do  not  think  so.  In  the 
body  of  the  petition  the  boundaries  of  the  proposed 
district  are  fully  stated   with   rninutf  detail.      The  plat 
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referred  to  is  not  expressly  made  a  part  of  the  petition, 
purports  to  show  the  boundaries  only  approximately, 
and  is  not  at  all  a  necessary  part  of  the  petition.  If  the 
petitioners  had  been  unusually  wise  or  cautious,  they 
would  have  avoided  the  possibility  of  the  point  now  un- 
der review  being  made,  by  either  leaving  out  any  refer- 
ence to  the  plat,  or  by  publishing  it  after  having  made 
such  reference;  but  we  think  that  the  publication  of  the 
body  of  the  petition  in  this  instance  was  a  substantial 
compliance  with  the  provision  of  the  act  on  the  subject. 
Judgment  and  order  affirmed. 

Da  Havbn,  J.f  Gabovttb,  J.,  Patbbson,  J.,  and  Hab- 
BiBON,  J.,  ooneurred. 


[N«.  1816S.    Department  One.— Much  8,  1898.] 

FRED.  SUTTON,  Respondent,  v.  WILLIAM  SYMONS 

ET  AL.y  ApfBIJANTB. 
NBW  TiEAZf— CSDn  STBIKZlfO  OUT  STAmOBNT— APFEAIr— DlBlOMAL. 

—An  order  striking  out  a  statement  on  motion  for  a  new  trial  is  aa 
order  made  after  final  judgment,  from  which  an  appeal  mnst  be 
taken  within  sixty  days ;  and  an  appeal  taken  therefrom  after  the  ex- 
piration of  snch  time  will  be  dismissed. 
Appbait-Stbiking  out  Pasts  of  Tbanbobift. — A  motion  in  the  sn 
preme  court  to  strike  out  portions  of  a  transcript,  upon  the  ground 
that  they  are  no  part  of  the  record,  is  not  proper  practice,  and  will 
be  denied.  If  the  matters  sought  to  be  stridcen  out  form  no  part  of 
the  record,  they  will  not  be  considered  by  the  court  upon  the  hearina 
of  the  case  upon  its  merits. 

Motion  to  dismiss  an  appeal  from  an  order  of  the 
Saperior  Court  of  Tuolumne  County  striking  out  a  state- 
ment on  motion  for  a  new  trial,  and  motion  to  strike  out 
a  portion  of  the  transcript  upon  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court 

Moses  0.  Cobb,  and  J.  B.  Curtain,  for  Appellants. 

F.  W.  Street,  for  Respondent. 
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The  CouET. — Respondent  has  moved  to  dismiss  the 
appeal  from  an  order  of  the  superior  court  of  Tuolumne 
County  striking  out  appellants'  statement  on  motion 
for  a  new  trial,  upon  the  ground  that  it  was  not  taken 
in  time.  Such  an  order  is  an  order  made  after  final  judg- 
ment, and  an  appeal  therefrom  must  be  taken  within  sixty 
days.  The  appeal  in  this  case  was  taken  too  late^  and 
must  be  dismissed.  (Calderwood  y.  Peyser,  42  Gal.  110; 
Clark  V.  Crane,  57  Cal.  633.) 

Respondent  also  makes  a  motion  to  strike  out  certain 
portions  of  the  transcript,  upon  the  ground  that  they 
are  no  part  of  the  record.  The  motion  will  be  denied. 
Such  a  practice  is  not  recognized  in  this  comrt.  If  the 
matters  to  whioh  counsel  object  form  no  part  of  the  rec- 
ord, they  will  not  be  considered  by  the  court  when  the 
merits  of  the  appeal  are  before  us  for  determination. 

The  motion  to  dismiss  the  appeal  will  be  granted;  the 
motkm  to  ttrike  out  will  be  denied. 


CNe.  180B0.    Department  Two. — ^Maicli  8»  1898.] 
POSAOHANE    WATER    COMPANY,    Appellant,    r 
T.  W.  STANDART  et  al..  Respondents. 


Waib  Rights — DrnEBSioN — Justhtcation  undeb  Pbiob  Right  of 
Onk  Defendant— CtoNYKTANCE  of  Ditoh  and  Apfubtbnanobs  to 
GOBFORATiON. — In  ED  actloD  to  restrain  the  diversion  of  water  of  a 
■tieam,  where  the  defendants  defend  aad  justify  their  acts  under  and 
by  Tirtne  of  a  prior  right  in  one  of  the  defendants  to  a  ditch  and 
water  right,  it  is  immaterial  whether  the  strict  legal  title  to  the  ditch 
or  water  right,  or  both,  is  in  the  said  defendant  individually,  or  im  in 
a  corporation  to  which  a  conveyance  of  the  ditch  and  appurtenancef^ 
had  been  made. 

In. — ^Pleading — Answer — Riparian  Rights — Prior  Appropriation 
— OmssioN  IN  Findings — Appeal. — ^The  failure  of  the  trial  conn 
to  3nd  upon  certain  riparian  rights  set  up  in  the  defendants*  answei 
will  not  warrant  a  reversal  of  a  judgment  for  the  defendants,  upon 
appeal  of  the  plaintiffs,  where  the  other  facts  found  suKtain  tb«' 
judgment  of  the  court  rs  to  the  prurity  of  the  wat<»r  rights  ac 
quired  by  appropriation    nder  which  the  defmidantfi  claim. 

Id. — Evidence — Opinion  asto  Orai>f  of  T>iTrn.--The  opinion  of  n  wi?- 
neas  as  to  the  grade  per  nilo  of  «  wniMr-       h  •-.  Mitm-xiMili'.  a'rhou^ti 
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subject  to  be  OTercome  bj  anj  more  accurate  informatioii  which  may 
be  produced  by  the  opposing  party. 

Id. — MXASUBEICKNT  OF  GaPACITT  OF  DiTOH — LEAST  OaBBTINO  OAPAO- 

ITT.— -Where  a  ditch  is  intended  to  supply,  and  does  supply,  water  for 
use  at  Tarious  points  along  its  course,  th*  latter  part  of  the  ditch 
need  not  be  so  large  as  the  first  part ;  but  the  general  rule  for  meas- 
uring the  capacity  of  a  ditch  (making  due  allowance  for  eraporation, 
seepage,  etc.)  is  the  amount  of  water  that  it  will  carry  from  the  point 
of  diTersion  to  the  point  of  use,  and  the  point  of  least  carrying  ca- 
pacity fixes  the  general  capacity  of  the  ditch;  and  this  rule  applies 
where  it  does  not  appear  that  the  water  was  intended  to  be  used  along 
its  course,  before  it  reaches  the  point  at  which  the  size  of  the  ditch 
was  decreased,  the  intention  apparently  being  to  supply  first  the 
homestead  of  the  appropriator  beyond  the  point  of  contraction. 

Id. — FmDiKG  AGAINST  BviDKNOB. — A  finding  to  the  effect  that  the 
ditdi  of  the  defendants  was  27  feet  wide  on  top,  20  feet  on  the  bot- 
tom, and  30  inches  deep,  and  bad  a  grade  of  7  feet  to  the  mile,  and 
being  of  that  sise  and  grade,  carried  427  cubic  feet  of  water  per  sec- 
ond, is  not  justified  by  the  evidence,  where  the  strongest  evidence 
on  behalf  of  the  defendants  shows  that  the  ditch  was  only  16  feet 
wide  at  the  top  in  some  places,  and  was  smaller  still  In  other  places ; 
and  the  only  definite  evidence  as  to  the  amount  of  water  a  ditch 
of  a  given  sise  and  grade  could  carry  showed  that  such  a  ditch  could 
not  possibly  carry  as  much  as  427  cubic  feet  of  wator  per  second. 

In. — Aiteaij — MoDmcATion  of  Judgment — Findings— New  Tbial. 
~-The  appellate  court  will  not  modify  a  judgment  upon  appeal,  where, 
in  order  to  do  so,  it  must  make  a  finding  different  from  that  made 
by  tha  eovrt  below,  bat  will  reverse  the  judgment  and  remand  the 
eanse  for  a  new  trIaL 

Afpbal  from  part  of  a  judgment  of  the  Superior  Court 
of  Fresno  Gouniyy  and  from  an  order  denying  a  new 
trial. 


The  facts  are  stated  in  the  opinion  of  the  oourL 

W.  D.  Tupper,  for  Appellant 

Sayle  &  Caldwell,  and  J.  B,  Campbell,  for  Respondents. 

McFakland,  J. — ^This  case  involves  the  conflicting 
claims  of  the  parties  to  the  waters  of  Posachane  Creek. 
It  is  averred  in  the  complaint  that  since  1886  plaintiflF 
and  its  grantors  have  heen  the  owners  of  a  certain  ditch, 
through  which  they  have  diverted  and  carried  the  waters 
of  said  creek,  and  used  the  same  for  beneficial  purposes; 
ind  that  in  December,  1890.  the  defendants  wrongfully 
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oonstruoted  a  dam  near  the  head  of  said  ditch^  by  which 
they  completely  prevented  the  flow  of  any  water  into 
the  same  from  said   creek,   etc     The  defen^bnts  are 
T.  W.  Standart  and  several   other  natural  persons;   and 
they  aver,  substantially,  that  said  Standart  oonstnietod 
a  ditch,  and  acquired  the  right  to  divert  the  waters  of 
said  creek  through  said  ditch,  in  1885;  that  said  ditch 
and  water  right  of  said  Standart  were  prior  and  scqpe- 
XBor  to  any  right  of  plaintiff  or  its  predecessors  to  any 
»f  the  waters  of  said  creek;    and  that  defendants  rif^t- 
fully  did  the  acts  complained  of  in  the  complaint,  under 
and  by  virtue  of  said  prior  right  of  said  Standart     The 
court  found  in  favor  of  the  priority  of  said  right  under 
which  the  defendants  daim,  and  found  that  the  ditch 
constructed  by  Standart  in  1886  ^Vas  twenty-seven  feet 
in  width  at  the  top,  twenty  feet  in  width  at  the  bottom, 
and  thirty  inches  in  depth,  and  that  by  means  of  said 
ditch  and  canal,  so   constructed   as   aforesaid,  the    said 
T.  W.  Standart  did,  on  or  about  the  first  day  of  March, 
1886,  appropriate  and  divert  four  hundred  and  twenty- 
seven  (427)  cubic  feet  of  water  per  second,  flowing   and 
to  flow  on  a  grade  of  seven  feet  to  the  mile."     The  court 
also  found  that  plaintiff  and  its   grantors  had  acquired 
and  appropriated  of  the  waters  of  said  creek  one  thou- 
sand cubic  feet  of  water  per  second,  but  that  ''their  said 
appropriation  of  water,  and  the  right  to  the  use  thereof, 
was   and    is   subsequent    and   inferior  to  the  appropriar 
tion  of  the  defendant  T.  W.  Standart  of  427  cubic  feet 
of  said  water."    Judgment  was  entered  accordingly,  and 
plaintiff  appeals  from    the    judgment,  except  that  part 
thereof  which  awards  plaintiff  its  costs  of  suit,  and  also 
from  an  order  denying  plaintiff's  motion  for  a  new  trial. 
We  see  no  errors  committed  by  the  court  in  arriving  at  the 
conclusion  that  the  said  T.   W.   Standart  had  a  prior 
right  to  sofM  of  the  waters  of  said  creek.     Appellant 
contends,    among    other    things,    that    the    court    erred 
in  holding  that  said  Standart  was  the  owner  of  said  prior 
right,  because  it  appeared  that  he  had  conveyed  what- 
ever right   thereto   which   he   may   have  had  to  a  oorpo- 
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ration  called  the  Standart  Ditch  Company.  In  their 
original  answer  the  defendants  averred  that  said  defend- 
ant Standart  had  conveyed  his  ditch  and  water  right  to 
daid  corporation,  and  that  they  did  the  acts  complained 
of  by  plaintiflF  as  oflBcers,  agents,  employees,  etc.,  of  said 
Standart  Ditch  Company;  but  during  the  progress  of 
the  trial  the  defendants  amended  their  answer  by  strik- 
ing out  the  averment  of  conveyance  to  said  corporation, 
thus  leaving  the  title  to  the  dit<^  and  water  right  ui 
said  T.  W.  Standart.  This  amendment  was  made  (and 
allowed  by  the  court)  upon  an  affidavit  of  said  Standart 
ti^at  he  had  made  a  conveyance  by  which  he  intended 
to  convey  said  ditch  and  water  right  to  said  corporation; 
but  that  he  had  been  informed  by  his  attorneys  that 
said  conveyance  was  only  of  the  ditch,  and  did  not  carry 
the  water  right.  The  conveyance  in  question  granted 
to  ihe  said  corporation  the  ditoh  of  said  Standart,  par- 
ti^iulariy  describing  it,  and  immediately  after  the  de- 
scription contained  these  words,  ^'together  with  all  and 
singTiiar  i:ereditaments  and  appurtencmces  thereunto 
belonginrg  or  in  any  wise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereof."  And  appellant  contends 
that  by  this  conveyance  the  water  right  was  conveyed 
to  the  corporation  as  an  appurtenant  to  the  ditch.  Re- 
spondents contend  that  such  was  not  the  effect  of  the 
deed;  and  the  question  thus  presented  is  argued  at 
length  by  counsel.  Such  a  question  might  possibly  be 
embarrassing  if  raised  between  grantor  and  grantee  in 
such  a  conveyance;  but  we  do  not  see  how,  in  the  case 
at  bar,  the  plaintiff  is  at  all  affected  by  the  question. 
The  defendants  defended  their  acts  under  said  ditch  and 
prior  water  right  acquired  by  said  T.  W.  Standart;  and 
their  acts  were  justified,  whether  the  strict  legal  title  to 
the  ditch  or  the  water  right,  or  both,  was  in  the  said  Stan- 
dart individually  or  in  the  said  corporation.  With  re- 
spect to  this  matter,  therefore,  we  see  no  error  committed 
by  the  court. 
The  defendants  set  up  in  their  answer  certain  rights 
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as  ownen  or  oocupante  of  lands  situated  within  what  is 
called  the  Posachane  Sinks;  and  appellant  contends 
that  the  judgment  should  he  reversed  because  there  is 
no  finding  as  to  that  matter.  But  as  the  court  does  not 
base  any  of  the  rights  of  respondents  upon  their  alleged 
ownership  in  said  Posachane  Sinks,  and  entirely  ig- 
nores such  rights,  appellant  is  not  injured  by  the  failure 
of  the  court  to  find  anything  upon  that  subject,  if  the 
other  facts  found  sustain  the  judgment  of  the  court  as 
to  the  priority  of  the  water  rights  under  which  respond- 
ents daim. 

Respondent  asked  the  witness  Standart  if  he  knew 
what  the  grade  of  the  ditch  was  at  a  certain  point;  and 
he  answered  that  he  thought  it  was  about  six  feet  to  the 
mile,  and  that  the  usual  grade  of  the  country  at  that 
place  was  from  six  to  eight  feet  to  the  mile.  Appellant 
moved  to  strike  out  this  testimony,  and  contends  that 
the  court  erred  in  overruling  its  motion.  Appellant's 
point  as  to  this  matter  seems  to  be,  that  as  the  grade  of 
the  ditch  may  be  ascertained  with  absolute  certainty, 
therefore  the  judgment  of  a  witness  as  to  such  grade  is 
not  admissible.  This  position  is  not  tenable;  the  judg- 
ment of  a  witness  as  to  such  a  matter  is  always  admissi- 
ble,—  subject,  of  course,  to  be  overcome,  by  the  other  side, 
by  more  accurate  information,  if  such  can  be  produced. 

But  the  finding  of  the  court  as  to  the  amount  of  water 
diverted  by  the  Standart  ditch  prior  to  the  vesting  of 
appellant's  water  rights  in  the  creek  is  not  sustained 
by  the  evidence.  The  finding  that  the  Standart  ditch, 
in  1885,  diverted  "427  cubic  feet  of  water  per  second, 
flowing  and  to  flow  on  a  grade  of  7  feet  to  the  mile,'' 
is  rather  confusing;  for  if  it  actually  diverted  427  feet, 
it  matters  not  what  its  grade  was.  We  suppose  that  the 
whole  finding  (finding  8)  means  that  the  ditch  was  27 
feet  wide  on  top,  20  feet  on  the  bottom,  and  30  inches 
deep,  and  had  a  grade  of  7  feet  to  the  mile;  and  that, 
being  of  that  size  and  grade,  it  carried  427  cubic  feet  of 
water  per  second.  In  the  first  place,  there  is  no  evi- 
dence that  the  ditch  along  its  entire  course  was  of  the 
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dimensions  found  by  the  court.  The  strongest  evidence 
for  respondents  on  the  point  was  the  testimony  of  T.  W.* 
Standart  himself;  and  he  only  testified  that  "for  a  dis- 
tance of  a  quarter  to  one  third  of  a  mile"  the  ditch  was 
twenty-seven  feet  wide  "from  the  top  of  one  embank- 
ment to  the  top  of  the  other'';  that  for  the  next  half 
mile  it  was  only  sixteen  feet  wide,  and  beyond  that  still 
smaller.  Now  the  general  rule  is,  that  (making  due 
allowance  for  evaporation,  seepage,  etc.)  the  capacity  of 
a  ditch  is  measured  by  the  amount  of  water  which  it 
will  carry  from  the  point  of  diversion  to  the  point  of 
use;  and  the  point  of  least  carrying  capacity  fixes  the 
general  capacity  of  the  ditch.  It  is  true,  if  a  ditch  is 
intended  to  supply,  and  does  supply,  water  for  use  at 
various  points  along  its  course,  the  latter  part  of  the 
ditch  need  not  be  so  large  as  the  first  part;  but  in  the 
case  at  bar  it  does  not  appear  that  the  water  was  in- 
tended to  be  used  before  it  reached  the  point  at  which 
the  size  of  the  ditch  was  decreased,  the  intention  appar- 
ently being  to  supply  first  the  land  of  the  homestead  of 
Standart,  which  was  beyond  the  point  of  contraction. 
We  think,  therefore,  that  Standart,  under  the  evidence, 
did  not  acquire  a  prior  right  to  the  amount  of  water 
which  a  ditch  of  the  dimensions  described  in  the  find- 
ings would  carry. 

But  if  we  assume  that  he  did  construct  a  ditch  in 
1885,  which  along  its  entire  course  was  of  the  size  and 
grade  found  by  the  court,  still  under  the  evidence,  it 
could  not  possibly  have  carried  427  cubic  feet  per  sec- 
ond. The  only  definite  evidence  as  to  what  amount  of 
water  a  ditch  of  a  given  size  and  grade  will  carry  is 
found  in  the  testimony  of  respondents'  witness  Hughey, 
who  is  a  civil  engineer  and  surveyor.  He  testified  upon 
the  subject  as  follows:  "Taking  the  width  at  30  feet,  the 
bottom  at  20  feet,  the  depth  at  3  feet,  and  the  grade  at 
lOV^  feet  to  the  mile,  the  discharge  would  be  in  cubic 
foe!  flowing  per  second  426  75-100.  A  ditch  with  a 
^^ic^th  of  27  feel  across  the  top,  20  feet  on  the  bottom, 

nil  M  depth  of  3  feet,  and  a  grade  of  10%  feet  to  the 
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mile,  the  discharge  of  cubic  feet  flowing  per  second  400 
feet  and  44-100."  From  this  testimony  it  is  clear  that 
such  a  ditch  as  that  found  by  the  court,  to  wit,  27  feet 
at  the  top,  20  feet  on  the  bottom,  30  inches  in  depth, 
and  with  a  grade  of  only  7  feet  to  the  mile,  could  not 
possibly  carry  as  much  as  427  cubic  feet  of  water  per 
second.  The  finding  of  the  court,  therefore,  as  to  the 
amount  of  water  to  which  respondents  had  a  right  prior, 
and  superior  to  that  of  appellant,  is  clearly  erroneous, 
and  for  this  reason  the  judgment  must  be  reversed. 

Counsel  for  respondents  suggest  that  if  the  amount 
of  water  found  by  the  court  to  be  embraced  by  the  prior 
right  of  respondents  be  too  large,  this  court  might  mod- 
ify the  judgment  by  reducing  that  amount  But  by 
that  course  this  court  would  be  making  a  finding  for 
the  court  below,  which  it  cannot  do.  And  the  different 
rights  and  contentions  of  the  parties  are  so  mixed  and 
interlaced  in  the  findings  and  judgment,  that  we  do  not 
see  how  there  could  be  a  partial  approval  of  the  findings 
or  aflSrmance  of  the  judgment.  The  entire  rights  of  the 
parties  can  be  better  readjusted  and  established  by  a  re- 
trial of  the  whole  case. 

The  judgment  and  order  appealed  from  are  revened^  and 
the  cause  remanded  for  a  new  triaL 

Db  Havbn,  J.,  and  Fit9EGBbaIiD,  J.,  oonoorred. 


[No.  18066.    Departmtnt  One.-~lCaicli  9,  1883.] 
MARY  B.  BLACK,  Rbspondbnt,  v.  JOHN  CLASBY 

BT    AL.,    ApPBLLAKTS. 

Attaohiobnt — Skizube  of  Goods  of  Thibd  Pebsons — TBnPAss— De- 
mand.— ^VIHiere,  prior  to  the  amendmeiit  of  1891  to  MCtions  549  and 
689  of  the  Code  of  Civil  Procedure,  a  sheriff,  under  a  writ  of  attach- 
ment against  one  person,  seized  the  goods  of  another,  which,  at  the 
time  of  seizure,  were  in  the  custody  either  of  the  owner  or  of  a  per- 
son other  than  the  defendant  in  the  writ  he  was  a  trespasser  aft  UUtio, 
and  no  previous  demand  wan  necessary  to  authorise  a  reeoveiy  for 
such  trespass. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  Co- 
lusa County. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  M.  Albery,  and  K.  Alhery,  for  Appellants. 

B.  F.  Howard,  for  Respondent. 

Harrison,  J. — ^The  defendant  Clasby  was  the  eon- 
stable  of  the  first  judicial  township  in  the  county  of 
Colusa,  and  as  such  officer  seized  and  took  into  his  pos- 
session, under  a  writ  of  attachment  issued  out  of  the 
justice's  court  for  that  township,  in  the  action  of  W.  W. 
Ludy  V.  Henry  B.  Black,  certain  personal  property  be- 
longing to  the  plaintiff.  At  the  time  of  its  seizure,  a 
portion  of  the  property  was  in  the  possession  of  the 
plaintiff,  and  another  portion  in  the  possession  of  one 
Spencer,  who  was  holding  it  as  bailee  for  the  plaintiff; 
but  none  of  it  was  in  possession  of  the  defendant  in  the 
writ.  A  few  days  after  its  seizure,  the  plaintiff  orally 
demanded  the  property  of  the  constable,  and  upon  his 
refusal  to  surrender  it,  brought  this  action,  for  the  value 
of  the  property  alleged  to  have  been  converted,  against 
him  and  the  two  other  defendants,  who  were  sureties 
upon  his  official  bond.  Judgment  was  rendered  in  her 
favor,  and  the  defendants  have  appealed  therefrom. 

When  the  sheriff,  under  a  writ  of  attachment,  or  of 
execution  against  one  person,  seizes  the  goods  of  another, 
which  at  the  time  of  seizure  are  in  the  custody  either  of 
the  owner  or  of  a  person  other  than  the  defendant  in 
the  writ,  he  is  a  trespasser  ab  initio,  and  no  previous 
demand  is  necessary  to  authorize  a  recovery  therefor. 
(Bouhuare  v.  Craddock,  30  Cal.  190;  Murfree  on  Sheriffs, 
sees.  270,  270  a.) 

The  appellant  claims  that  by  the  amendments  of  1891 
to  sections  549  and  689  of  the  Code  of  Civil  Proceduro 
(Stats.  1891,  p.  20)  this  rule  has  been  changed,  and 
that  under  the  present  provisions  of  these  sections 
the  judgment  herein  cannot  be  sustained,  for  the  reason 
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that  the  plaintiff  did  not  present  to  the  constable  a 
written  claim  for  the  property  in  the  form  therein 
designated.  We  do  not  find  it  necessary,  however, 
to  pass  upon  the  effect  of  these  amendments,  or  to  construe 
the  sections  as  amended,  as  the  present  case  must  be 
determined  without  regard  to  them.  The  property  of 
the  plaintiff  herein  was  seized  by  the  ofiicer  on  the  16th 
of  April,  1891,  and  the  plaintiff's  right  of  action  for  i\i» 
conveision  was  complete  on  that  day,  and  was  not  taken 
away  or  impaired  by  the  foregoing  amendments,  as 
these  did  not  take  effect  till  May  2,  1891. 
The  judgment  is  affirmed. 

Patsbsok,  J.,  and  Oabouttb,  J.,  concurred. 


tNo.  16261.  Department  One. — ^Mandk  9,  1808.1 

HENRY  GUTZEIT,  Plaintiff,  v.  J.  C.  PENNIE 
KP  AL.,  Defendants.  BOZO  RADOVICH,  Appsir 
LANT,  V.  ELIA  CHIELOVICH,  Respondent. 


irOBKOLOStTBE  OF  MORTOAOB — APPEAL — StAT  OF  EXEOUTIOlf — ^BOND  VOI 

DiiFluiEMCT. — ^A  bond  to  stay  execution  pending  an  appeal  fiom  a 
judgment  of  foreclosure  of  a  mortgage  must  provide  for  the  payment 
of  any  deficiency  arising  upon  the  sale ;  and  a  bond  given  by  a  mort- 
gagor upon  such  appeal,  merely  for  the  costs  of  appeal,  and  against 
waste  pending  the  appeal,  is  insufficient  to  stay  the  execi  tion  of  tbe 
judgment 

Id. — ^Fixing  of  Bond  to  Stat  Waste.— ^The  provision  of  section  045 
of  the  Code  of  Civil  Procedure  requiring  the  trial  judge,  in  an  action 
of  foreclosure  of  a  mortgage,  to  fix  the  amount  of  tbe  undertaking 
against  waste  required  to  be  given  when  the  judgment  directs  the  sale 
or  delivery  of  the  mortgaged  property,  is  distinct  from  the  clause  re- 
quiring that  the  undertai^ing  must  also  provide  for  the  payment  of  a 
deficiency,  and  the  authority  of  the  judge  to  fix  the  penalty  of  the  un- 
dertaking is  limited  to  the  object  named  in  the  clause  In  whicn  it  is 
granted,  and  cannot  dispense  with  the  undertalsing  for  a  deficiency. 

[d. — Refebbnce  in  Bond  to  Provisions  fob  Stat. — An  undertaking 
ui)on  appeal  by  a  mortgagor  from  a  judgment  directing  the  foreclosure 
of  the  mortgage  and  the  entry  of  a  deficiency  judgment,  which,  after 
reciting  the  order  of  the  court  fixing  the  amount  of  the  undertaking  re- 
quired against  waste,  provides  that  the  surety,  in  consideration  thereof, 
binds  himself  in  the  sum  named  that  the  appellant  will  not  commit 
waste,  rends  the  surety  liable  only  upon  proof  that  waste  has  been 
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oommitted;  and  a  sabsequent  clause  in  the  andertaUng,  that  It  la 
firen  in  compliance  with  the  proTisions  of  section  945  of  the  Code  of 
OiTil  Procedure,  which  requires  the  undertaking  to  provide  for  the 
payment  of  the  deficiency,  does  not  extend  its  effect  beyond  the  con- 
dition for  which  it  was  executed. 
[D. — Rights  of  Jmaoa  Mobtgaokb— Bnvoboemsnt  of  Judouent^ 
iNSUFFidKNT  UNDEBTAKiNa — Waiykb. — When,  in  an  action  of  fore- 
closure brought  by  the  holder  of  a  prior  mortgage,  a  Junior  mortgagee, 
who  is  made  defendant,  interposes  suitable  pleadings,  and  has  the 
amount  of  his  mortgage  determined  and  proTision  made  In  the  judg- 
ment for  a  sale  and  payment  of  his  mortgage  debt,  such  junior  mort- 
gagee has  the  same  right  to  have  the  judgment  executed  as  though  he 
had  himself  instituted  the  action,  and  does  not  waive  his  right  to  the 
enforcement  of  the  judgment,  pending  an  appeal  by  his  mortgagor, 
by  not  objecting  to  the  insufficiency  of  an  ondertmkiDg  to  stay  execn- 
tion  at  the  time  it  was  given. 

Motion  in  the  Supreme  Court  for  a  writ  of  mvpenedeoM 
pending  an  appeal.  The  facts  are  stated  in  the  opinion  of 
the  coorL 

Eugene  N.  Deuprey,  for  Appellanl 

J.  R.  Patton,  for  Respondent 

Habbisok,  J. — ^Motion  for  a  writ  of  mpenedeoB. 

The  plaintiff  brought  this  action  for  the  foreclosure 
of  a  mortgage  executed  by  one  Palmer  upon  certain 
lands  in  Santa  Clara  County.  After  the  execution  of 
the  mortgage,  Palmer  conveyed  the  property,  and  there- 
after died.  The  defendants  in  the  action  are  persons 
who  have  acquired  an  interest  in  the  mortgaged  prem- 
ises under  Palmer  subsequent  to  the  date  of  the  mort- 
gage. Palmer's  grantee  made  an  agreement  with  the 
appellant,  Radovich,  for  a  conveyance  of  a  portion  of 
the  mortgaged  premises,  under  which  Radovich  entered 
into  possession,  and  thereafter  made  a  mortgage  of  said 
premises  to  the  respondent,  Chielovich.  Chielovich,  in 
addition  to  his  answer  to  the  plaintiff's  complaint,  set 
up  this  mortgage  by  way  of  a  cross-complaint  against 
Radovich,  and  issue  was  joined  thereon  by  Radovich. 
The  court  rendered  judgment  in  favor  of  the  plaintiff 
for  the  amount  of  his  claim  and  for  a  sale  of  the  prem- 
ises and  also  in  favor  of  Chielovich   for  the   amount   of 
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his  claim  against  Kadovich,  and  directed  that  out  of  the 
proceeds  of  said  sale  the  sheriff^  after  paying  the  olaims 
of  the  plaintiff  and  certain  other  prior  liens, —  amount- 
ing in  the  aggregate  to  about  thirty-three  thousand  dol- 
lars,—  should,  if  there  were  any  surplus  proceeds  in  his 
hands  therefor,  pay  to  Chielovich  the  amount  of  his 
claim  against  Radovich,  and  if  the  surplus  proceeds 
therefor  were  insufficient  to  make  such  payment,  judg- 
ment should  be  docketed  in  his  favor  against  Radovich 
for  the  deficiency.  Radovich  appealed  from  the  whole 
of  the  said  judgment,  making  both  the  plaintiff  and 
Chielovich  respondents,  and  gave  an  undertaking  in 
the  sum  of  three  hundred  dollars  for  the  costs  of  appeal, 
and  also  an  undertaking  in  the  sum  of  ten  thousand 
dollars  against  waste,  that  amount  having  been  fixed 
by  the  judge  of  the  court.  The  undertaking  against 
committing  waste,  after  reciting  the  order  of  the  judge 
fixing  the  amount,  is,  that  the  surety,  ''in  consideration 
thereof  and  of  the  premises,  does  undertake  and  prom- 
ise, and  does  acknowledge  itself  bound  in  the  sum  of 
ten  thousand  dollars,  that  during  the  possession  of  such 
real  property  by  the  appellant  he  will  not  commit^  or 
suffer  to  be  committed,  any  waste  thereon,  and  does 
undertake  and  promise  that  this  undertaking  for  a  stay 
of  proceedings  herein  is  given  in  compliance  with  the 
provisions  of  section  945  of  the  Code  of  Civil  Procedure 
of  the  state  of  California,  and  in  conformity  to  the  order 
of  oourt  in  this  connection,  as  aforesaid."  After  the 
appeal  had  been  taken,  Chielovich  caused  an  order  of 
sale  to  be  issued  upon  the  judgment,  and  placed  it  in 
the  hands  of  the  sheriff  for  execution,  and  the  sheriff 
being  about  to  sell  the  premises  under  said  order  of  sale, 
Radovich  applied  to  this  court  for  a  writ  of  twperBedeai 
pending  the  appeal,  and  urges  in  support  thereof  that  the 
undertaking  given  by  him  is  sufficient  to  stay  the  execution 
of  the  judgment. 

Section  942  of  the  Code  of  Civil  Procedure  provides 
that  an  appeal  from  a  judgment  directing  the  payment 
of  money  does  not  stay  the  execution  of  Ihe  judgment, 
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unless  an  undertaking  be  given  on  behalf  of  the  ap- 
pellant in  double  the  amount  of  the  judgment  for  the 
payment  of  the  judgment  in  case  it  be  affirmed.  And 
section  945  provides  that  "if  the  judgment  or  order  ap- 
pealed from  direct  the  sale  or  delivery  of  possession  of 
real  property,  the  execution  of  the  same  cannot  be  stayed, 
unless  a  written  understanding  be  executed  on  the  part 
of  the  appellant,  with  two  or  more  sureties,  to  the  effect 
that  during  the  possession  of  such  property  by  the  ap- 
pellant he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  thereon'';  and  the  same  section  further  pro- 
vides that  "when  the  judgment  is  for  the  sale  of  mort- 
gaged premises  and  the  payment  of  a  deficiency  arising 
upon  the  sale,  the  undertaking  must  also  provide  for  the 
payment  of  such  deficiency."  In  Johnson  v.  King,  91 
Cal.  807,  it  was  held  that  if  the  appellant  from  a  decree 
of  foreclosure  which  provides  for  the  payment  of  a  de- 
ficiency upon  the  sale  would  stay  the  execution  of  the 
judgment,  he  must  give  an  undertaking  for  the  payment 
of  such  deficiency,  even  though  he  is  not  the  party 
against  whom  the  defidenoy  judgment  was  rendered; 
and  this  rule  was  affirmed  in  Spenee  v.  Scott,  95  Cal.  152. 
The  judgment  in  the  present  case,  after  providing  for 
the  sale  of  the  mortgaged  premises  and  the  payment  of 
the  claims  whose  lien  is  prior  to  that  of  Chielovich,  pro- 
vides that  if  any  surplus  proceeds  shall  thereafter  re- 
main, the  sheriff  shall  pay  therefrom  to  Chielovich  the 
sum  of  $8,849.40,  with  interest  from  the  date  of  the  de- 
cree to  the  date  of  sale,  or  so  much  thereof  as  such  sur- 
plus proceeds  will  pay;  and  that  if  the  surplus  moneys 
shall  be  insufficient  to  pay  said  amount  to  defendant 
Chielovich,  "the  judgment  of  this  court  shall  be  dock- 
eted for  such  balance  against  the  defendant  Bozo  Rado- 
vieh  in  favor  of  said  Elia  Chielovich,  and  that  the 
defendant  Bozo  Radovich,  who  is  personally  liable  for 
the  payment  of  the  debt  secured  by  the  said  defendant's 
mortgage,  pay  to  the  said  defendant  Elia  Chielovich  the 
amount  of  such  deficiency,  and  judgment  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum    from 
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the  date  of  said  last-mentioned  return  and  judgment,  and 
that  the  defendant  Elia  Chielovich  have  execution  there- 
for against  Bozo  Radovich."  This  provision  in  the 
judgment  brings  the  case  within  the  express  language 
of  the  statute;  and  upon  the  authority  of  the  foregoing 
cases,  the  imdertaking  must  be  held  insufficient  to  stay  the 
execution  of  the  judgment. 

The  clause  in  the  undertaking  that  it  is  ^ven  in  com- 
pliance with  the  provisions  of  section  945  of  the  Code 
of  Civil  Procedure  does  not  extend  its  effect  beyond  the 
condition  for  which  it  was  executed.  The  order  of  the 
court  limits  the  condition  of  the  undertaking  to  the  com- 
mission of  waste  on  the  part  of  the  appellant,  and  in 
any  action  upon  the  undertaking,  the  surety  could  be 
held  liable  only  upon  proof  that  waste  had  been  com- 
mitted on  the  part  of  the  appellant.  In  any  attempt  to 
recover  from  the  surety  the  amount  of  any  deficiency  in 
the  judgment,  he  would  have  a  perfect  defense  in  the 
fact  that  his  undertaking  made  no  provision  therefor. 
The  provision  of  section  946  requiring  the  judge  to  fix 
the  amount  of  the  undertaking  against  waste  is  dis- 
tinct from  the  clause  which  requires  that  the  undertak- 
ing must  also  provide  for  the  payment  of  a  deficiency; 
and  the  authority  of  the  judge  to  fix  the  penalty  of  the 
undertaking  is  limited  to  the  object  named  in  the  clause 
in  which  it  is  granted.  For  the  purpose  of  staying  the 
execution  of  the  judgment,  the  appellant  must  give  an 
undertaking  against  waste,  and  also  an  undertaking  to 
pay  the  deficiency, — ^the  former  in  the  amount  that  may 
be  fixed  by  the  judge,  and  the  latter  for  the  entire  de- 
ficiency, whatever  that  amount  may  prove  to  be. 

It  was  competent  for  Chielovich  to  cause  the  clerk  of 
the  court  to  issue  the  order  of  sale  upon  the  judgment 
and  place  it  in  the  hands  of  the  sheriff  for  execution. 
By  virtue  of  his  cross-complaint  against  Radovich,  he 
was  the  plaintiff  as  against  Radovich  for  the  purpose  of 
foreclosing  his  mortgage,  and  the  judgment  thereon,  al- 
though rendered  in  the  same  action  with  that  of  the 
plaintiff  Gutzeit,  was  a  judgment    in  his  favor    against 
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Radovich  which  he  had  the  right  to  enforce.  In  any 
sale  of  the  premises  under  such  judgment,  he  could  re- 
ceive no  portion  of  the  proceeds  until  after  the  satisfac- 
tion of  the  prior  liens,  but  unleas  the  execution  of  the 
same  was  stayed,  he  had  the  right  to  have  the  premises 
sold  for  the  purpose  either  of  receiving  therefrom  the 
amount  of  his  judgment  against  Radovich,  or  if  there 
should  be  a  deficiency,  of  ascertaining  the  amount  of 
such  deficiency  and  collecting  the  same  from  other  prop- 
erty of  Radovich.  The  plaintiflF  could  not,  either  capri- 
ciously or  by  any  arrangement  with  the  appellant,  allow 
the  judgment  in  his  favor  to  remain  unexecuted,  and 
the  amount  of  its  lien  upon  the  mortgaged  premises 
thereby  to  increase  to  the  detriment  of  the  junior  mort- 
gagee; but  after  the  entry  of  the  judgment  by  which  the 
amount  and  priority  of  the  several  lines  upon  the  prem- 
ises was  determined,  either  party  to  the  judgment  had 
the  right  to  its  execution.  A  junior  mortgagee  has  a 
right,  in  an  action  to  foreclose  his  mortgage,  to  bring 
before  the  court  the  holder  of  a  prior  mortgage  which 
has  matured,  and  obtain  a  decree  for  the  sale  of  the 
premises  and  the  satisfaction  of  his  own  mortgage  after 
payment  of  the  amount  of  the  prior  mortgage,  and  when, 
in  an  action  brought  by  the  holder  of  the  prior  mort- 
gage, a  junior  mortgagee,  by  suitable  pleadings,  as  be- 
tween himself  and  the  mortgagor,  has  the  amount  of  his 
mortgage  determined  and  provision  made  in  the  judg- 
ment for  its  sale,  he  has  the  same  right  to  have  the 
judgment  executed  as  though  he  had  himself  instituted 
the  action. 

Chielovich  did  not  waive  his  right  to  the  enforcement 
of  the  judgment  by  reason  of  not  objecting  to  the  in- 
sufficiency of  the  undertaking  at  the  time  it  was  given. 
He  had  obtained  a  judgment  in  his  favor,  and  there  re- 
mained nothing  more  for  him  to  do  in  order  to  entitle 
him  to  its  enforcement.  He  was  at  liberty  to  enforce  it 
at  any  time  during  its  life.  If  the  appellant  would  stay 
its  execution,  it  was  incumbent  upon  him  to  give  such 
an  undertaking  as  the  statute  requires,  and  he  assumed 
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the  burden  of  a  compliance  with  the  statute.  If  he 
omitted  to  take  such  steps  as  would  constitute  a  compli- 
ance, it  was  his  fault,  rather  than  that  of  Chielovich. 

The  motion  for  a  writ  is  denied,  and  the  temporary 
restraining  order  heretofore  made  herein  is  discharged. 

Patebson^  J.f  and  Gabouttb^  J.,  concurred. 
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JOHN   ELDER,    Appellant,  v.    A.  KUTNER  bt  ai-, 
Respokdbktb. 

Attaghmeut — Undkbtaking — Action  against  Subbiibs — ^Mbasubb 
OF  Damages. — ^An  action  upon  an  undertaking  upon  attachment  is  an 
action  apon  contract,  and  the  measure  of  damages,  in  an  action 
against  the  sureties,  is  the  amount  which  will  compensate  for  the 
detriment  proximately  caused  to  the  party  aggrieved,  or  the  proximate 
consequences  naturally  and  ordinarily  resulting  from  the  effect  of  the 
writ 

Id. — ^LiABiUTT  OF  SxTBETiES. — ^The  liability  of  sureties  is  limited  by  the 
terms  and  conditions  of  their  contract,  and  cannot  be  extended  by 
implication  beyond  its  terms. 

Id. — IMPAIBMENT    OF    GbEDIT    OF    ATTAOHHENT    DEBTOB — ^PLEADING — 

Motion  to  Strike  out. — ^The  impairment  of  the  credit  of  an  attach- 
ment debtor  whose  real  property  has  been  attached,  and  his  inability 
to  sell  or  mortgage  the  land  levied  upon,  are  not  the  proximate  eon- 
sequence  of  the  attachment,  and  the  sureties  upon  the  attachment 
bond  are  not  liable  in  damages  therefor.  A  motion  to  strike  sudi 
matter  from  the  complaint,  in  an  action  upon  the  attachment  bond, 
should  be  granted. 

Id. — ^Malicious  Attachment. — In  an  action  against  the  sureties  on  an 
attachment  bond,  the  questions  of  motive  and  probable  cause  for  the 
attachment  are  immaterial,  and  the  fact  that  the  attachment  was 
malicious  does  not  affect  their  liabtlity. 

Id. — ^Attorney's  Fees  in  Defending  ATTAOHifENT — ^Payment — 
Pleading — Incurring  of  Liabimtt  not  Sufficient. — In  an  action 
against  the  sureties  on  an  attachment  bond,  counsel  fees  for  defend- 
ing the  attachment  suit  cannot  be  recovered,  in  the  absence  of  an  al- 
legation that  they  have  been  actually  paid.  An  allegation  that  the 
plaintiff  "engaged  an  attorney  to  represent  him  therein,  and  incur- 
red attorney's  fees**  in  the  amount  sought  to  be  recovered,  is  not  sof^ 
fident 

Appeal  from  a  judgment  of  the  Superior  Court    of 

Fresno  County. 

The  facts  are  stated  in  the  opinion* 
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/•  P.  Meux,  for  Appellant 

The  plaintiff  was  entitled  to  the  damages  claimed,  aa 
they  were  the  necessary  and  proximate  result  of  the 
wrongful  attachment.  (Code  Civ.  Proo.,  seca  529,  539; 
High  on  Injunctions,  sec.  1678;  Rice  v.  Cook,  92  Cal. 
144;  Drake  on  Attachment^  sees.  176,  176.)  The  case 
of  Heath  v.  Lent,  1  Cal.  410,  relied  upon  by  the  counsel 
for  defendants  and  the  court,  has  been  expressly  over- 
ruled as  to  the  right  to  recover  for  counsel  fees  as  an 
element  of  damages.  (Ah  Thme  v.  Quan,  3  CaL  216; 
Rice  V.  Cook,  92  Cal.  144.) 

E.  8.  Heller,  and  George  W.  Janes,  for  Respondents. 

The  alleged  damages  are  too  remote  and  speculative, 
and  cannot  be  recovered  in  this  action.      (Heath  v.  Lent, 

1  Cal.  410;  State  v.  Thomas,  19  Mo.  613;  61  Am.  Dec 
580;  Reidhar  v.  Berger,  8  B.  Mon.  160;  Pettit  v.  Owen,  8 
B.  Mon.  53;  Donnell  v.  Jones,  13  Ala.  490;  Floyd  v.  Hav^ 
ilton,  33  Ala.  235;  Earl  v.  Spooner,  3  Denio,  246;  Drake 
on  Attachment,  sees.  175,  176;  2  Sedgwick  on  Measure 
of  Damages,  208-212;  1  Wade  on  Attachment,  sec.  301; 

2  Sutherland  on  Damages,  58,  59.)  The  allegation  that 
the  appellant  "incurred  attorney's  fees"  was  not  suflB- 
cient,  as  the  fees  should  have  actually  been  paid. 
(Mitchell  V.  Hawley,  79  Cal.  301;  Willson  v.  McEvoy, 
25  CaL  169;  Prader  v.  Orimm,  28  Cal.  11;  Ah  Thaie  v. 
Quan,  8  Cal.  217.) 

Sbablb,  G. — ^This  action  was  brought  in  the  superior 
court  of  the  county  of  Fresno,  to  recover  damages  against 
the  respondents,  as  sureties  upon  an  undertaking  in  an 
attachment  suit  against  the  plaintiff  and  appellant  here, 
which  attachment  suit  was  dismissed. 

The  complaint  contains  two  counts.  In  the  first 
plaintiff,  after  the  usual  averments  in  reference  to  the 
suing  out  and  levy  of  the  attachment  upon  this  land  at 
Fresno,  as  a  predicate  for  the  recovery  of  damages,  al« 
leges  as  follows,  in  paragraph  9: — 

''That  between  the  twenty-first  day  of  January,   1891,  ^  | 
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and  the  twenty-seventh  day  of  August,  1891,  the  plain- 
tiff had  need  of  a  large  sum  of  money  for  his  immediate 
use,  desired,  had  an  opportunity,  and  was  able  to  mort- 
gage his  said  premises  for  the  purpose  of  raising  money 
for  his  immediate  use  and  great  pressing  needs,  and 
had  opportimity  of  selling  his  said  premises,  but  was 
not  able  to  mortgage  or  sell  the  same,  on  account  of  said 
attachment  having  been  levied  and  remaining  unsatis* 
fied  as  aforesaid,  and  creating  a  cloud  upon  plaintiff's 
title  to  his  said  premises;  that  the  plaintiff  had  to 
sacrifice  other  property — ^horses,  mules,  and  stock- 
on  his  said  premises  at  greatly  reduced  and  inadequate 
prices,  for  the  purpose  of  meeting  his  immediate  neces- 
sities and  raising  money;  that  by  reason  of  his  not 
being  able  to  mortgage  or  sell  his  said  premises,  and 
having  to  sell  the  horses,  mules,  and  stock  on  his  said 
premises,  the  plaintiff  has  been  greatly  damaged,  to  wit, 
in  the  sum  of  four  hundred  ($400)  dollars,  the  amount 
of  said  undertaking." 

It  is  further  averred  that  the  attachment  was  '^wrong- 
fuUy,  and  unlawfully,  and  maliciously  sued  out,"  and 
that  the  plaintiff  herein  "did  not  owe  any  portion  of 
the  indebtedness  sued  on  in  said  action." 

The  second  count  of  the  complaint  is  based  upon 
plaintiff's  supposed  right  to  recover  attorney's  fees  in 
the  attachment  suit;  and  the  only  portion  thereof  neces- 
sary to  the  points  made  is  to  the  effect  that  plaintiff  was 
put  to  great  expense  in  defending  that  action,  "and 
engaged  an  attorney  to  represent  him  therein,  and  In- 
curred attorney's  fees,  to  wit,  the  sum  of  one  hundred 
dollars." 

Defendants'  attorney  demurred  to  the  complaint,  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  moved  to  strike  out  that 
portion  of  the  first  count,  quoted  herein,  in  reference  to 
damages  sustained  by  reason  of  the  lien  of  the  attach- 
ment upon  the  land. 

The  motion  to  strike  out  was  granted,  and  the  demur- 
rer to  the  complaint  sustained,  with  leave  for    plaintiff 
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to  amend,  upon  a  failure  to  do  which,  final  judgment 
for  costs  was  entered  against  him.  The  appeal  is  from 
such  judgment. 

The  first  question  presented  for  determination  is  as 
to  the  propriety  of  the  action  of  the  court  below  in  strik- 
ing out  paragraph  9  of  plaintiff's  complainti  herein- 
before  quoted. 

An  imdertaldng  given  upon  the  issuing  of  a  writ  of 
attachment,  under  our  statute,  is  a  contract, — a  contract 
to  indemnify  the  defendant  for  all  costs  that  may  be 
awarded  to  him,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  in  the  event  of  his  recover- 
ing judgment 

An  action  upon  such  undertaking  being  upon  contracti 
the  measure  of  damages  ''is  the  amount  which  will  com- 
pensate the  party  aggrieved  for  all  the  detriment  proxi- 
mately caused  thereby,  or  which,  in  the  ordinary  course 
of  things,  would  be  likely  to  result  therefrom.''  (GiT. 
Code,  sec.  3300.) 

The  liability  of  the  defendants  arises  under  their  con- 
tract, and  is  limited  by  its  terms  and  conditions.  (Me 
Donald  v.  Fett,  49  Cal.  354.) 

By  that  contract  they  did  not  undertake  to  become 
liable  for  the  remote  and  possible  consequences  which 
in  some  contingency  might  follow,  but  for  the  proximate 
consequences  naturally  and  ordinarily  resulting  from 
the  effect  of  the  writ 

The  impairment  of  plaintiff's  credit,  his  inability  to 
sell  the  land  levied  upon  or  to  contract  a  loan  upon  the 
security  of  such  land,  was  not  a  proximate  but  a  remote 
consequence  of  the  attachment 

The  attaching  creditor  did  not  deprive  plaintiff  of  the 
possession  or  use  of  his  land,  did  not  commit  waste 
thereon,  or  do  or  cauf^e  any  act  to  be  done  beyond  levy- 
ing upon  the  land  in  the  manner  prescribed  by  the 
statute  for  the  levy  of  attachments  upon  real  property. 

In  Miller  v.  Stewart,  9  Wheat  702,  it  was  said:  "Noth- 
ing can  be  clearer,  both  on  principle  and  authority, 
than  the  doctrine  that  the  liability  of  a  surety  is  not  to 
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be  extended  by  impKcation  beyond  the  terms  of  his 
contraxjt."  (State  v.  Thomas,  19  Mo.  613;  61  Am.  Dec. 
580.) 

The  plaintiff,  it  is  true,  avers  that  his  property  was 
maliciously  attached.  If  this  was  true,  he  could  main- 
tain an  action  on  the  case  against  his  attaching  credi- 
tors, in  which  the  injury  he  complains  of  here  could  be 
redressed,  provided  always  there  was  no  probable  cause 
for  issuing  the  writ.    (Reidhar  v.  Berger,  8  B.  Mon.  160.) 

In  an  action  against  the  sureties  on  the  undertaking, 
however,  the  questions  of  motive  and  probable  cauee  cut 
no  figure. 

In  Heath  v.  Lent,  1  Cal.  410,  it  was  held  that  in  an 
action  on  a  bond  given  upon  suing  out  an  attachment 
against  the  property  of  a  debtor  who  was  a  merchant, 
where  the  sheriff  had  levied  upon  no  property  except 
real  estate,  and  the  debtor  had  never  been  disturbed  or 
molested  in  his  possession, — 1.  That  evidence  as  to  the 
effect  of  an  attachment  upon  the  credit  and  reputation 
of  merchants  ought  not  to  have  been  admitted,  on  the 
ground  that  damages  resulting  therefrom  were  too  re- 
mote and  contingent;  2.  That  evidence  of  depreciation 
of  value  of  the  real  estate  attached  was  not  admissible. 

The  case  of  Ah  Thaie  v.  Quan,  3  Cal.  216,  overrules  the 
case  of  Heath  v.  Lent,  1  Cal.  410,  to  the  extent  of  holding 
that  fees  paid  to  counsel  to  procure  the  dissolution  of  an 
injunction  was  a  direct  loss,  consequent  upon  the  wrong- 
ful issuing  of  an  injunction,  for  which  a  recovery  could 
be  had  upon  the  bond. 

Prad6r  v.  Orim,  13  Cal.  586,  and  later  cases,  are  to  the 
same  effect. 

There  is  a  marked  distinction  between  cases  in  which 
personal  property  is  attached  and  taken  into  possession 
by  the  sheriff,  as  it  must  be  to  constitute  a  valid  lien, 
and  those  in  which  real  estate  is  taken  under  a  like 
writ,  and  when  we  say  the  damages  sought  to  be  re- 
oovcred  in  that  portion  of  the  complaint  stricken  out 
are  too  remote  for  recovery    on  the  bond,    we  must  be 
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understood  as  applying  the  remark  to  cases  involving 
real  estate  only. 

We  think  there  was  no  error  in  the  order  of  the  court 
striking  out  the  portion  of  the  complaint  in  question. 

2.    As  to  the  order  sustaining  the  demurrer. 

The  second  count  of  the  complaint  failed  to  state  a 
cause  of  action. 

It  has  been  repeatedly  held  by  this  court  that  counsel 
fees,  in  a  proper  case  for  their  recovery,  cannot  be  re- 
covered until  they  have  been  actually  paid.  (Willson  v. 
McEvoy,  25  Cal.  169;  Prader  v.  Grimm,  28  Cal.  11.) 

The  fact  of  payment,  being  essential  to  a  recovery, 
should  be  averred.  We  search  the  complaint  in  vain 
for  any  such  allegation.  The  averment  is,  that  plaintiff 
'^engaged  an  attorney  to  represent  him  therein,  and  in- 
curred attorney's  fees,  to  wit,  the  sum  of  one  hundred 
dollars.''  This,  at  most,  is  but  an  assertion  that  he  in- 
curred a  liability.  The  damage  accrues  from  the  pay- 
ment,  and  not  from  incurring  the  liability  so  to  do. 

The  demurrer  to  the  first  count  of  the  complaint 
should  have  been  overruled.  Striking  out  the  ninth 
paragraph,  and  we  still  have  a  consecutive  and  orderly 
statement  of  a  set  of  facto  which  entitles  the  plaintiff  to 
recover  nominal  damages. 

For  this  reason,  we  recommend  that  the  judgment  be 
reversed,  and  the  court  below  directed  to  overrule  the 
demurrer  to  the  first  cause  of  action  in  plaintiff's  com- 
plainty  with  leave  to  defendante  to  answer  the  same. 

BsLCHSB^  0.|  and  Hatnbs^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  court  below  is  directed  to 
overrule  the  demurrer  to  the  first  cause  of  action  in 
plaintiff's  complaint,  with  leave  to  defendante  to  answer 
the  same. 

McFaBLAND^  J.,  FlTZQERALD^  J.,  De  HaVBN,  J. 
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[No.  19078.    Department  One.— March  9,  1898.] 

R.    P.    GRANT,    Respondent,    v,  G.    BERONIO,    Ap- 
pellant. 


yEin>OB  AND  Purchaser — Contract  of  Sale — Specific  Pebfobicance 
— ^PowEB  OP  Court  to  Discharge  Encumbrances. — If  a  contract 
for  the  sale  of  land  provides  that  the  conveyance  shall  transfer  the 
title  free  of  encumbrances,  the  court,  iu  an  action  for  specific  per- 
formance brought  by  the  purchaser,  can  direct  the  application  of  tho 
purchase-money  to  the  satisfaction  of  those  encambrances,  and  for 
that  purpose  can  cause  the  money  to  be  brought  into  court,  and  dis- 
bursed under  its  direction.  If  the  holders  of  the  encumbrances  are  be- 
fore the  court,  they  will  be  bound  by  the  direction  of  the  court,  and 
their  claims  will  be  satisfied  by  a  satisfaction  of  the  judgment; 
and  even  if  they  are  not  before  the  court,  where  the  amount  of  the 
encumbrances  is  ascertained,  and  the  court  finds  that  the  liens  can 
be  £f»harged  by  mere  payment,  H  can  direct  that  the  payment  be 
made  directly  to  the  holders  of  the  encumbrances,  instead  of  to  the 
▼endor,  who  cannot  object,  so  long  as  he  incurs  no  liability,  and  is 
freed  from  any  personal  claim  for  the  amonnt  of  the  encumbrances. 

Id. — Option  fob  Retubn  of  Pubchasb-iconst — ^Encumbebed  Title 
— ^Rights  of  Pubohasbb. — An  agreement  for  the  sale  and  conveyance 
of  land  by  the  owner  thereof,  which  adcnowledged  receipt  of  part  of 
the  parchase-money,  and  by  the  terms  of  which  the  balance  of  the 
pnrchase-money  was  to  be  paid  on  the  delivery  of  a  deed,  free  from  en- 
eambrances,  within  sixty  days  thereafter,  upon  receipt  of  which  pay- 
ment the  vendor  was  to  execute  a  good  and  sufficient  deed  convey- 
ing the  title  thereto,  and  that  in  case  of  failure  to  make  the  deed  the 
money  paid  was  to  be  returned,  does  not  give  the  vendor  the  option 
of  conveying  the  lot  or  not,  as  he  might  choose,  but  gives  the  pur- 
chaser the  right  to  an  enforcement  of  the  vendor's  unconditional 
agreement  to  make  a  conveyance  of  the  land,  the  provision  for  the 
retnm  of  the  money  in  the  case  of  failure  to  execute  the  deed  being 
for  the  benefit  of  the  purchaser  alone;  nor  can  the  vendor  object  to 
the  enforcement  of  the  contract,  that  there  were  encumbrances  upon 
the  land  or  defects  in  the  title. 

Id. — Aoknowledgmxnt  of  Cash  Receivxd— Obdeb  fob  Less  Sum — 
Afflioation  in  Dibohaboe  of  Encumbbances. — ^The  acceptance, 
by  the  vendor,  of  an  order  payable  at  a  future  time,  when  the  deed 
was  to  be  delivered,  in  a  less  sum  of  money  than  that  acknowledged 
in  the  agreement  as  received,  in  lieu  of  the  cash  payment  acknowl- 
edged, will  be  regarded  as  a  contemporaneous  agreement  between  the 
parties  in  modification  of  the  price  to  be  received  for  the  conveyance, 
and  is  not  inconsistent  with  or  contradictory  of  the  acknowledgment 
in  the  agreement;  nor  can  the  vendor  object  to  the  application  of  the 
money  to  be  obtained  upon  such  order  in  satisfaction  of  liens  created 
by  him  upon  the  land,  which  was  agreed  to  be  conveyed  free  of  en- 
cumbrance. 

Appeal  from  a  judgment  of  the    Superior  Court    of 
Ventura  County. 
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The  facts  are  stated  in  the  opinion  of  the  court 
W.  H.  Wilde,  for  Appellant 
Orr  &  Hall,  for  Bespondent 

Harbison,  J. — ^Action  for  specific  perfonnanoe. 

The  plainti£F  had  judgment  in  the  court  below,  and 
the  defendant  has  appealed,  upon  the  judgment  roll 
alone,  without  any  bill  of  exceptions.  The  court  finds 
that  the  defendant  made  an  agreement  with  the  plain- 
tiff fop  the  sale  and  conveyance  to  him  of  a  parcel  of 
land,  of  which  he  was  the  owner,  in  the  town  of  San 
Buenaventura,  for  the  sum  of  five  thousand  five  hun- 
dred dollars,  of  which  he  acknowledged  in  the  agree- 
ment that  he  had  received  one  thousand  dollars,  and 
the  remaining  four  thousand  five  hundred  dollars  was 
to  be  paid  on  deliver}*  of  a  deed,  free  of  encumbrances, 
within  sixty  days  thereafter;  and  the  defendant  agreed 
that  upon  receiving  such  payment  he  would  execute  to 
the  plaintiff  a  good  and  sufiicient  deed  conveying  the 
title  to  said  premises.  The  agreement  contained  the 
clause:  ''In  case  failure  to  make  deed,  money  paid  to 
be  returned.'' 

On  the  same  day  with  the  execution  of  the  agreement, 
the  plaintiff  gave  to  the  defendant  an  order  upon  certain 
bankers  in  San  Buenaventura  for  the  sum  of  $725,  to 
be  paid  when  he  should  deliver  the  deed  for  said  prem- 
ises, which  the  court  finds  was  accepted  by  him  in  lieu 
of  the  cash  payment  of  a  thousand  dollars  provided  by 
the  agreement,  the  difference  between  the  two  sums  be- 
ing for  certain  commissions  for  the  sale  of  the  premises 
agreed  upon  between  the  defendant  and  the  broker  who 
had  effected  the  sale.  At  the  date  of  the  execution  of 
the  agreement,  there  were  two  mortgages  upon  the  prop- 
erty that  had  been  executed  by  the  defendant,  but  the 
debts  secured  thereby  were  mature  and  payable.  The 
court  finds  that  the  provisions  in  the  agreement  giving 
sixty  days  to  complete  the  transaction  was  to  enable  the 
defendant  to  procure    a  release    of    the    premises    from 
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these  mortgage  liens,  and  that  although  those  liens  ex- 
ceeded in  amount  the  purchase  price  of  the  property, 
yet  there  was  more  than  enough  to  satisfy  the  first  mort- 
gage, and  that  the  holder  of  the  second  mortgage  was 
willing  to  accept  the  sum  that  would  remain  out  of  the 
purchase-money  after  deducting  certain  items  therefrom 
to  which  the  plaintiff  is  entitled,  and  to  release  the  prop- 
erty therefrom;  and  that  prior  to  the  expiration  of  the 
sixty  days,  and  ever  since,  the  defendant  had  been  able, 
out  of  said  purchase-money,  to  procure  said  releases,  and 
convey  the  premises  in  accordance  vHith  the  terms  of  the 
sale.  On  the  day  before  the  expiration  of  the  sixty 
days,  the  plaintiff  tendered  to  the  defendant  the  said  sum 
of  four  thousand  five  hundred  dollars,  together  with  a 
deed  for  the  premises  prepared  for  execution,  and  de- 
manded of  him  that  he  accept  the  money  and  execute 
the  deed,  and  upon  the  defendant's  refusing  to  comply 
'vith  said  demand,  this  action  was  brought.  The  court 
rendered  judgment  that  plaintiff  should  pay  the  four 
thousand  five  hundred  dollars  to  a  commissioner  ap- 
pointed by  it  for  that  purpose,  and  that  the  defendant 
should  deliver  to  the  said  commissioner  his  deed  to  the 
plaintiff  conveying  the  premises,  and  that  the  said 
commissioner,  out  of  the  moneys  received  by  him, 
should  pay  off  the  first  mortgage  lien  thereon,  and  cer- 
tain other  charges  in  favor  of  the  plaintiff,  and  pay  the 
remaining  moneys  to  the  holder  of  the  second  mort- 
gage, and  cause  the  said  mortgage  to  be  discharged  of 
record. 

In  an  action  for  the  specific  performance  of  an  agree- 
ment to  convey  land,  a  court  of  equity  has  power,  by  its 
decree,  as  against  the  parties  who  are  before  it,  to  en- 
force all  the  terms  of  the  agreement.  If  the  vendor's 
agreement  is  that  his  conveyance  shall  transfer  the  title 
free  of  encumbrances,  the  court  can  direct  the  applica- 
tion of  the  purchase-money  to  the  satisfaction  of  those 
encumbrances,  and  for  that  purpose  can  cause  the  money 
to  be  brought  into  court,  and  disbursed  under  its  direc- 
tion.     If  the  holders  of  those  encumbrances  are  before 
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the  court,  they  will  be  bound  by  the  direction  of  the 
court,  and  their  claims  would  be  satisfied  by  a  satisfac- 
tion of  the  judgment.  If  the  amount  of  the  encum- 
brances is  ascertained,  and  the  court  finds  that  the  liens 
therefor  can  be  discharged  by  mere  payment  thereof, 
it  can  direct  that  the  payment  be  made  directly  to  the 
holders  of  the  encumbrances,  even  though  they  be  not 
before  the  court,  instead  of  to  the  vendor.  So  long  as 
the  vendor  incurs  no  liability,  and  is  freed  from  any 
personal  claim  for  the  amount  of  the  encumbrances,  he 
will  not  be  heard  to  object  to  the  application  of  the  pur- 
chase-money for  the  purpose  of  making  good  his  agree- 
ment with  the  vendee. 

The  agreement  between  the  parties  hereto  was  an  un- 
conditional contract  on  the  part  of  the  defendant  to  con- 
vey the  land  to  the  plaintiff  upon  his  complying  with 
its  terms.  The  provision  therein,  that  in  case  of  failure 
to  make  the  deed  the  money  was  to  be  returned,  was  for 
the  benefit  of  the  purchaser  alone,  and  did  not  give  to 
the  vendor  the  option  of  convejdng  the  lot  or  not,  as  he 
might  choose.  He  could  not  refuse  to  make  the  deed, 
and  thus  by  his  own  act,  against  the  will  of  the  purchaser, 
relieve  himself  of  his  obligation  to  convey.  (Newton  v. 
HaU,  90  Cal.  487.)  Nor  was  the  right  to  receive  the 
money  that  he  had  paid  the  only  right  which  the  pur- 
chaser acquired  by  the  contract.  He  had  also  the  right 
to  an  enforcement  of  the  vendor's  agreement  to  make 
him  a  conveyance  of  the  land,  and  if  he  was  willing  to 
accept  a  conveyance  in  satisfaction  of  that  obligation,  it 
was  not  for  the  vendor  to  object  that  there  were  encum- 
brances upon  the  land  or  defects  in  the  title. 

The  acceptance  by  the  defendant  of  the  order  for  $725, 
in  lieu  of  the  cash  payment  of  $1,000,  may  be  regarded 
as  a  contemporaneous  agreement  between  the  parties  in 
modification  of  the  price  to  be  received  for  the  convey- 
ance, and  is  not  inconsistent  with  or  contradictory  to 
the  acknowledgment  in  the  agreement  that  $1,000  of  the 
purchase  price  had  been  received  by  the  defendant.  (See 
McCroskey  v.  Ladd,  96  Cal.  458.)      The  defendant  can- 
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not  object  to  the  application  of  the  money  to  be  obtained 
;upon  this  order  in  satisfaction  of  the  liens  upon  the  land 
'.which  he  had  created.  He  accepted  the  order  in  lieu  of 
)the  cash  payment  of  one  thousand  dollars,  and  is  bound 
by  its  terms.  As  the  order  is  in  terms  made  payable 
when  he  should  deliver  a  deed  which  should  convey  the 
land  free  of  all  encumbrances,  he  cannot  now  object  to 
the  direction  of  the  court  that  it  be  so  applied  that  the 
deed  which  he  makes  shall  be  in  compliance  with  his 
agreement. 

The  judgment  is  afl&rmed. 

Gabouttb,  J.f  and  Patebson,  J.,  concurred. 
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JOSEPH  ROGERS,   Respondent,   v.  JEAN  DUHART, 

Appellant. 

Plbadiho — GoDB  Ststev— Forms  of  Aotion— Acnoiv  on  tbe  CUflB. 
-^Under  the  code  system  of  pleading,  forms  of  action  are  cast  aside, 
and  eveiy  action  is  now,  in  effect,  a  special  action  on  the  case. 

In, — OoMFLAiNr— Statement  of  Cause  of  Action. — ^A  complaint 
need  onlj  state  the  cause  of  action  in  ordinary  and  concise  language, 
and  if  the  facts  alleged  and  proved  are  such  as  to  entitle  the  plaintiff 
to  relief  under  any  of  the  recognized  forms  of  action  at  common 
law,  they  are  sufficient  as  the  basis  of  relief,  whatever  it  may  be. 

Id.— INJUBT  TO  Real  Pboprrtt — Case — Allegation  of  Possession — 
SUBFLUSAOE. — In  an  action  to  recover  damages  for  injuries  to  real 
property,  where  the  plaintiff  shows  facts  which  would  entitle  him 
to  relief  in  a  common-law  action  on  the  case,  the  fact  that  he  alleges 
that  he  was  in  possession  is  immaterial,  and  the  allegation  may  be 
treated  as  surplusage. 

LAHDiLOBD   and   TENANT — PrESUICPTION — ^POBSESSION    AS    SeBVANC — 

The  presumption  that  when  a  tenancy  is  shown  the  continued  posses- 
sion of  the  tenant  is  in  the  same  capacity,  is  overcome  by  proof  of 
an  express  agreement  by  the  terms  of  which  the  tenant  Is  to  hold  pos- 
session as  a  mere  servant 
Id. — ^Abuse  OF  License  to  Occupy  Land— Trespass. — A  person  who 
has  been  permitted  to  occupy  land  for  a  particular  purpose,  whether 
as  a  servant  or  licensee,  becomes  a  trespasser  by  abusing  the  privi- 
lege, or  committing  any  act  hostile  to  the  interests  of  his  employer  or 
licensor. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Wells,  Monroe  &  Lee,  for  Appellant. 

Plaintiff,  being  a  tenant  out  of  possession,  cannuc 
maintain  this  action.  (Heilbron  v.  Heinlen,  72  Cal.  371 ; 
Hohnan  v.  Taylor,  31  Cal.  338,  340;  Pollock  v.  Cummings, 
38  Cal.  685;  Uttendorffer  v.  Saegers,  50  Cal.  496.)  De- 
fendant was  a  tenant  by  sufferance,  and  was  not  liable 
to  an  action  of  trespass  until  there  was  an  actual  ouster. 
(Rising  v.  Stannard,  17  Mass.  287;  Taylor  on  Landlord 
and  Tenant,  sec.  64.) 

J.  L.  Murphy,  for  Respondent 

As  the  common-law  actions  of  trespass  are  abolished, 
and  under  the  code  only  the  actual  facts  need  be  stated, 
the  cases  cited  that  apply  to  the  strict  common-law  ac- 
tion where  a  forcible  and  unlawful  intrusion  is  pleaded 
are  not  in  point,  and  the  complaint  is  sufficient.  (Pom- 
eroy's  Remedies  and  Remedial  Rights,  sees.  Ill,  282.) 
AfBuming  that  the  defendant  was  a  tenant,  still  an  action 
of  trespass  would  lie,  as  the  plaintiff  was  in  actual  pos- 
session of  the  land,  holding  the  legal  title  thereto  prior 
to  and  at  the  time  of  the  bringing  of  the  suit  (Taylor 
on  Landlord  and  Tenant,  sec.  773.)  The  defendant  was 
not  entitled  to  notice  to  quit,  and  no  demand  for  pos- 
session was  necessary.  (Joy  v.  McKay,  70  Cal.  445; 
Hauzhv/rst  v.  Lobree,  38  Cal.  563;  Taylor  on  Landlord 
and  Tenant,  sec.  64;  McLeran  v.  Benton,  73  Cal.  339.)  A 
tenant  at  sufferance  is  liable  to  an  action  of  trespass. 
(McLeran  v.  Benton,  73  Cal.  339,  340;  2  Am.  St  Rep.  814; 
Reckow  V.  Shousk,  43  N.  Y.  451.)  The  plaintiff,  having 
entered  upon  the  premises,  could  sue  the  defendant  in 
trespass,  as  the  entry,  by  relation,  gave  the  plaintiff  pos- 
session back  to  February  2d.  (2  Waterman  on  Tres- 
pass, sec.  961;  Smith  v.  Wunderlich,  70  111.  426;  Morgan 
V.  Varick,  8  Wend.  587;  Dewey  v.  Osborne,  4  Cow.  329; 
Leland  v.  Tousey,  6  Hill,  328;  Taylor  on  Landlord  and 
Tenant,  7th  ed.,  sees.  765,  774;  Waterman  on  Trespass, 
sec.  931;  2  Greenl.  Ev.,  sec.  619;  Butcher  v.  Butcher,  7 
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Bam.  &  C.  399.)  But  the  defendant  was  not  a  ten- 
ant; he  was  either  a  servant  or  mere  licensee.  (Callen 
V.  Hilty,  14  Pa.  St.  287;  Gear  on  Landlord  and  Tenant, 
sec.  1,  note  13;  sec  5,  note  1;  sec.  168,  note  4;  MitcheU  v 
Davis,  20  Cal.  45;  Taylor  on  Landlord  and  Tenant,  sea 
25;  Chealey  v.  Broekway,  34  Vt.  550;  Kelly  v.  Waite,  U 
Met.  302;  13  Am.  &  Eng.  Ency.  of  Law,  539,  and  note; 
Wheeler  v.  West,  71  Cal.  129.)  Whether  the  defendant 
was  a  tenant  or  servant  was  a  question  for  the  jury. 
(State  V.  Hayes,  59  N.  H.  450;  Cunningham  v.  Savings 
Bank,  138  Mass.  480.) 

Paterson,  J. — ^The  complaint  alleges  that  the  execa« 
tors  of  the  estate  of  Miguel  Leonis  let  and  demised  unto 
the  plaintiff  certain  lands  belonging  to  the  estate  for  the 
term  of  eight  months  from  and  after  February  1,  1891, 
and  thereupon  plaintiff  took  possession  of  and  has  ever 
since  held  the  same;  that  on  February  1,  1891,  the  de* 
fendant  "entered  upon  the  plaintiff's  said  described 
property,  and  drove  into  and  kept  upon  the  said  land 
about  four  hundred  head  of  cattle  and  about  three  thou- 
sand head  of  sheep,  and  trod  down  and  depastured  and 
destroyed  all  the  grass  and  herbage  thereon,  and  so  kept 
the  said  cattle  and  sheep  upon  the  same  continually 
thereafter  and  until  on  or  about  the  seventeenth  day  of 
April,  1891,  ....  without  the  consent  of  plaintiff,  and 
to  his  damage  in  the  sum  of  two  thousand  dollars.'' 

The  facts  of  the  case  are  not  disputed.  They  show 
that  defendant  had  the  right  to  pasture  four  hundred 
head  of  cattle  upon  the  lands  until  the  first  day  of  Sep- 
tember, 1890;  that  after  this  right  expired,  the  executors 
gave  him  "permission  to  pasture  upon  the  said  lands 
his  gentle  band  of  cattle,  consisting  of  fifty  or  sixty 
head,  until  the  thirty-first  day  of  December,  1890,  in 
consideration  of  the  said  defendant  watching  over  the 
place,  and  keeping  the  cattle  of  all  other  parties  off"; 
that  at  the  time  of  giving  said  permission  the  executors 
notified  the  defendant  "that  he  must  remove  his  cattle 
on  the  thirty-first  day  of  December,  1890,  and  that  under 
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no  consideration  was  the  defendant,  Duhart,  to  keep  or 
allow  any  sheep  to  run  upon  the  said  ranch,  and  that 
was  the  only  permission  given  defendant  by  either  of 
the  executors  to  be  or  have  his  cattle  upon  said  ranch 
after  the  first  day  of  September,  1890";  that  a  few  days 
after  September  Ist,  one  of  the  executors  told  the  de- 
fendant to  remove  his  cattle  from  the  ranch,  and  that 
he  gave  said  executor  ''to  understand  that  he  had  re- 
moved them,  though  he  did  not  state  so  in  so  many 
words, — he  stated  that  he  had  sold  them,  or  was  about 
to  sell  ihem;  that  the  defendant  permitted  two  thousand 
head  of  sheep,  three  hundred  head  of  cattle,  and  twenty- 
five  head  of  horses  belonging  to  him  to  graze  upon  the 
land  in  question  from  January  1,  1891,  until  April  17, 
1891;  that  neither  the  plaintiff  nor  the  executors  had 
knowledge  of  the  fact  that  plaintiff's  sheep,  cattle,  and 
horses  were  upon  the  lands  subsequent  to  December  31, 
1890,  but  supposed  that  he  had  removed  them  from  the 
premises  in  accordance  with  his  instructions,  and  that 
they  did  not  know  that  he  had  abused  the  privilege 
granted  to  him  on  or  about  September  1,  1890;  that 
the  lands  described  in  the  complaint  were  uninclosed 
pasture  lands,  and  neither  plaintiff  nor  any  one  on  his 
behalf  took  possession  of  the  land,  or  any  part  thereof, 
until  about  the  twelfth  day  of  April,  1891;  that  plaintiff 
has  sustained  damages  in  the  sum  of  nine  hundred  dol- 
lars by  reason  of  the  wrongful  act  of  the  defendanty  aa 
charged  in  the  complaint. 

The  briefs  are  devoted  chiefly  to  a  discussion  of  the 
question  whether  an  action  trespass  quare  clauswm  fregit 
can  be  maintained  by  one  who  was  not  in  the  actual 
possession  of  the  land  at  the  time  the  acts  complained 
of  were  performed.  The  respondent  refers  to  cases 
showing  that  actual  possession  is  not  in  all  cases  essen- 
tial, and  the  appellant  insists  that  the  exceptions  are 
confined  to  cases  in  which  the  plaintiffs  were  the  owners, 
— ^where  the  title  draws  to  it  the  possession  for  the  pur- 
pose of  redressing  injuries  to  the  estate. 

It  would  be  a  useless  thing  to  attempt  to  reconcile   the 
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cases  on  this  subject.  Decisions  adhering  to  the  com- 
mon-law rules  of  pleading  are  seldom  of  any  value  in 
determining  the  sufficiency  of  a  pleading  under  the  code, 
and  sometimes  lead  to  serious  departures  from  its  letter 
and  spirit.  With  us,  mere  forms  of  action  are  cast  aside. 
Every  action  is  now,  in  eflFect,  a  special  action  on  the 
case.  (Jones  v.  Steamer  Cortes,  17  Cal.  487 ;  79  Am.  Dec. 
142 ;  Goulet  v.  Asseler,  22  N.  Y.  225;  Matthews  v.  McPher- 
son,  65  N.  C.  189;  Brown  v.  Bridges,  31  Iowa,  145.) 
And  the  rigid  formalism  and  subtle  distinctions  found 
in  the  rules  governing  the  common-law  forms  of  action 
are  as  inapplicable  and  inane  under  the  modem  plan 
of  procedure  as  the  highly  dramatic  speech,  senseless 
repetitions,  and  symbolic  gestures  of  the  formulae  pre- 
scribed for  the  five  forms  of  civil  actions  by  the  decem- 
vii8  of  ancient  Rome. 

Does  the  complaint  state  in  ordinary  and  concise  lan- 
guage facts  sufficient  to  constitute  a  cause  of  action? 
That  is  the  question,  and  not  whether  it  is  sufiicient  to 
show  trespass  gtuire  clausum,  trespass  vi  et  armis,  or  any 
other  technical  form  of  action,  ex  delicto  or  ex  contracts 

The  common-law  rule  is,  that  if  plaintiff  declare 
in  trespass  gtuxr^  clausum,  where  the  action  should  be 
case,  he  will  be  nonsuited  at  the  trial;  but  under  our 
system,  if  the  facts  alleged  and  proved  are  such  as  would 
have  entitled  the  plaintiff  to  relief  under  any  of  the 
recognized  forms  of  action  at  common  law,  they  are 
sufficient  as  the  basis  of  relief,  whatever  it  may  be. 

The  bill  of  exceptions  herein  states  facts  which  would 
entitle  plaintiff  to  relief  in  an  action  on  the  case,  which 
includes  torts  not  committed  with  force  actual  or  implied, 
injuries  committed  to  property  of  which  plaintiff  has  the 
reversion  only,  and,  in  fact,  all  injuries  not  provided  for 
in  other  forms  of  action.  The  fact  that  the  plaintiff  al- 
leges he  was  in  possession  is  immaterial.  The  allega- 
tion may  be  treated  as  surplusage.  "Superfluity  does 
not  vitiate."  "The  nature  of  the  right  of  action  has 
not  been  changed,  nor  has  the  amount  of  damages  re- 
coverable been  affected,    but  the    special    and  technical 
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roles  whidi  govern  the  use  of  the  two  oominoii*law  ac- 
tions mentioned  ('trespass'  and  'case')  have  certainly 
been  abrogated."  (Pomeroy's  Remedies  and  Remedial 
Rights,  sec.  232.)  The  damages  recoverable  in  the  com- 
mon-law action  of  trespass  quare  cUmsum  are  for  the 
wrong  done  to  the  plaintiff's  possession,  as  well  as  to  the 
inheritance,  and  where  the  entry  is  with  actual  force, 
treble  damages  are  frequently  allowed.  While  the  plain- 
tiff is  not  permitted  to  recover  such  damages  under  the 
facts  proved  in  the  case,  he  is  certainly  entitled  to  recover 
such  damages  as  would  have  been  recoverable  if  the  ac- 
tion were  the  common-law  ''action  of  case."  To  hold 
that  the  plaintiff  could  not  recover  would  be  to  restore 
the  old  distinctions  between  these  technical  actions. 
(Pomeroy's  Remedies  and  Remedial  Rights,  sec.  232, 
note  2.) 

There  is  nothing  decided  in  any  of  the  cases  upon 
which  the  appellant  relied  opposed  to  the  views  which 
we  have  expressed.  The  statements  upon  this  subject 
in  Holman  v.  Taylor,  31  Cal.  340,  and  Pollock  v.  Ctim- 
mings,  88  Cal.  685,  are  dicta.  In  Uttendorffer  v.  Saegers, 
50  Cal.  497,  it  was  alleged  that  the  defendant  forcibly 
entered  upon  the  premises  and  tore  down  the  buildings, 
etc.  It  was  claimed  by  the  appellant  that  the  action  was 
trespass  quare  clausum.  Respondent  denied  this,  assert- 
ing that  it  was  an  action  by  the  owner  for  damages  done 
to  the  inheritance.  The  court  held  with  the  appellant^ 
but  did  not  hold  that  the  action  could  not  be  main- 
tained unless  the  plaintiff  was  in  possession.  The  case 
simply  holds  that  evidence  of  the  possession  of  the  ten- 
ant was  material  on  the  question  of  damages.  The 
question  of  the  sufficiency  of  the  complaint  or  of  the 
facts  found  to  constitute  a  cause  of  action  in  ease  was 
not  considered  in  any  of  the  cases  referred  to.  In  HeU' 
bron  V.  Heinlen,  72  Cal.  371,  the  court  held  that  the 
defendants  were  entitled  to  show  that  at  the  time  of  the 
acts  charged  in  the  complaint  they  were  in  quiet  and 
peaceable  possession  of  the  land,  claiming  the  same 
under  certificates  of  purchase  and  patents,  and  had  oon- 
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tmuously  used  and  occupied  it  for  ten  or  eleven  years 
prior  to  the  commencement  of  the  action.  The  decision 
followed  the  doctrine  announced  in  Page  v.  Fowler,  37 
Cal.  100,  viz.,  that  a  personal  action  cannot  he  made  the 
means  of  litigating  and  determining  the  rights  to  the 
possession  of  real  property,  as  between  oonflicting  claim- 
ants. In  Odd  FeUow^  8av.  Bank  v.  Turman,  80  Pac. 
Rep.  966,  it  appeared  that  the  plaintiff  did  not  have 
title,  and  he  neither  had  possession  nor  the  right  of 
possession. 

In  the  case  at  bar  there  is  no  pretense  that  fbe  de- 
fendant was  claiming  adversely  to  any  one.  He  vacated 
the  premises  promptly  upon  receiving  a  written  notice 
on  behalf  of  plaintiff  demanding  possession,  and  so 
states  in  his  answer.  He  was  never  at  any  time  after 
September  1,  1890,  a  tenant  Admitting  that  when  a 
tenancy  is  shown  the  presumption  from  his  continued 
possession  is  that  he  holds  in  the  same  capacity,  there 
is  here  shown  an  express  agreement  by  the  terms  of 
which  he  was  simply  to  have  the  privilege  of  pasturing 
fifty  or  sixty  head  of  cattle  on  the  land,  in  consideration 
of  his  services  in  caring  for  the  property,  and  seeing 
that  other  stock  did  not  trespass  on  the  land.  The  pre- 
sumption is  therefore  overcome.  (Bertie  v.  Beav/mont,  16 
East,  83.)  Defendant  contends  that  he  was  a  tenant  at 
sufferance  after  December  31,  1891,  but  this  is  a  mis- 
take. He  was  a  mere  servant.  {Haywood  v.  Miller,  8 
Hill,  90;  Robertson  v.  George,  7  N.  H.  308.)  His  pos- 
session was  the  possession  of  his  employer.  He  oould 
not  have  maintained  an  action  against  any  one  for  tres- 
pass, nor  would  he  have  been  a  necessary  party  plaintiff 
with  the  owner  in  a  suit  to  recover  damages  for  injury 
to  the  property.  (Ogden  v.  Gibbons,  5  N.  J.  L.  534.) 
Whether  he  be  regarded  as  a  servant  or  licensee,  the 
result  is  the  same.  He  was  there  for  a  particular  pur- 
pose, and  the  moment  he  abused  the  privilege,  or  com- 
mitted any  act  hostile  to  the  interests  of  his  employer 
or  licensor,  he  becomes  a  trespasser.     (Lyford  v.  Putman, 


Maroh,  1893  J     Fbbnch  Society  v.  Wbidmakn.         607 

36  N.  H.  663;  Looram  v.  Burlingame,  16  La.  Ann.  199; 
People  Y.  Fields,  1  Lans.  222;  Hmkin  v.  Record,  32   Vt. 
575.) 
Judgment  and  order  affirmed. 

Gabouttb,  J.,  and  Haseison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  19105.     Department  One. — ^March  10»   1888.1 
LA    80CIETE     FRANCAISE     DE     BIENFAISANCHE 
MUTUELLE    DE    LOS  ANGELES,  Rbspondbnt,  v. 
HENRY  WETDMANN  bt  al..  Appellants. 

FOBBOLOflUSI   OF    HOBTOAGS— PARTIES — AlCXNDKD     GOICFLAINT— DEH- 

axNOT  Judgment — Partnership. — In  an  action  to  foreclore  a  mort- 
gage, where  a  partnership  wrb  sued  originally  as  one  of  the  parties 
defendant,  but  in  an  amended  complaint  the  members  of  such  partner- 
■hlp  were  named  indiyidually  an  defendants,  and  the  partnership  was 
not  named  as  defendant,  a  deficiency  judgment  against  the  partner- 
ship is  erroneons.  The  fact  that  the  original  complaint  and  sum- 
mona  were  served  upon  the  partnership  is  immaterial. 
Pleading — Amended  Complaint  Supersedes  Original. — ^Wben 
an  amended  complaint  is  filed  and  served,  the  original  ceases  to  per- 
form any  function  as  a  pleading. 

Appbal  from  a  portion  of  a  judgment  of  the  Superior 
Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rosenbawn  &  Scheeline,  and  Reymert  &  Orfila,  for  Ap- 
pellants. 

Bieknell  &  Denis,  tor  Respondent 

Patbbson,  J. — ^This  is  an  appeal  by  Roth  &  Co.  from 
that  portion  of  the  decree  of  foreclosure  and  order  of 
sale  which  adjudges  and  decrees  that  if  the  moneys 
arising  from  the  sale  shall  be  insufficient  to  pay  the 
amount  found  due  to  the  plaintiff,    together    with    the 
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costs  and  expenses  of  sale,  the  clerk  shall  docket  a  judg- 
ment for  the  balance  against  Roth  &  Co.,  a  copartner- 
ship, together  with  interest  on  such  deficiency  judgment 
at  the  rate  of  seven  per  cent  per  annum,  and  also  from 
the  deficiency  judgment  against  defendant  entered  by 
the  clerk  upon  the  return  of  the  sheriff. 

The  action  was  commenced  on  October  22,  1890,  and 
summons  was  issued  on  the  same  day.  The  defendants 
named  in  the  original  complaint  were  Henry  Weid- 
mann  and  Roth  &  Co.,  a  copartnership  composed  of 
A.  Roos,  8.  Scheeline,  and  Joseph  Roth.  The  note  and 
mortgage  upon  which  the  action  was  based  were  exe- 
cuted and  delivered  by  defendant  Weidmann  to  the 
plaintiff  March  29,  1888.  It  was  alleged  in  the  com- 
plaint ''that  the  defendant  Roth  &  Co.,  a  copartnership 
composed  of  A.  Roos,  S.  Scheeline,  and  Joseph  Roth, 
have,  or  claim  to  have,  some  interest  in  or  claim  upon 
said  premises,  or  some  part  thereof,  as  purchasers,  mort- 
gagees, and  judgment  creditors,  or  otherwise,  which  in- 
terest or  claims  are  subsequent  to  and  subject  to  the 
lien  of  the  plaintiff's  mortgage."  A  decree  in  the  usual 
form  was  prayed  for,  including  a  deficiency  judgment 
against  Henry  Weidmann  in  case  the  property  should  be 
sold  for  less  than  the  amount  of  the  judgment. 
Summons  was  duly  served  upon  the  defendants,  but  no 
appearance  was  made  by  any  of  them.  On  November 
12,  1891,  plaintiff  filed  an  amended  complaint^  in  which 
the  defendants  named  were  ''Henry  Weidmann,  A.  Roob, 
S.  Scheeline,  and  Bertha  Roth,  A.  F.  Benard,  and  O. 
Bozio,  executrix  and  executors,  respectively,  of  the  last 
will  of  Joseph  Roth,  deceased.''  In  this  amended  com- 
plaint it  was  alleged  that  on  January  22,  1890,  Weid- 
mann sold  and  conveyed  the  property  to  ''A.  Roos,  8. 
Scheeline,  and  Joseph  Roth,  they — ^the  said  Roos, 
Scheeline,  and  Roth — then  constituting  the  firm  of 
Roth  &  Co.,  of  the  city  of  San  Francisco";  that  the  deed 
contained  the  following  provision:  "Subject,  however, 
to  a  certain  mortgage  of  two  thousand  dollars  held  by 
the  French  benevolent  society  of  Los  Angeles,    Califor- 
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nia,  which  payment  the  grantees  herein  hereby  assume 
and  agree  to  pay." 

This  amended  complaint  was  served  upon  all  of  the 
defendants,  none  of  whom  appeared.  The  court  heard 
the  evidence  offered  by  the  plaintiff,  and  thereupon  ren- 
dered the  decree,  which  includes  the  deficiency  judgment 
against  Roth  &  Co.,  above  referred  to.  The  property 
was  sold  by  the  sheriff,  who  reported  to  the  court  that 
he  had  sold  the  land  at  public  auction  to  the  plaintiff, 
who  was  the  highest  bidder  therefor,  for  the  sum  of  two 
thousand  dollars.  After  deducting  his  fees  and  expenses, 
amounting  to  the  sum  of  $54.50,  there  remained  a  bal- 
ance due  and  unsatisfied  of  $1,265.75.  Thereupon  the 
clerk  made  the  proper  entries  in  the  judgment  docket 
for  a  deficiency  judgment  against  the  appellants,  and  in 
favor  of  the  plaintiff,  for  the  sum  of  $1,266.7& 

It  is  claimed  by  the  appellant  that  there  is  nothing  in 
the  complaint  upon  which  to  base  the  deficiency  judg- 
ment against  Hoth  &  Co.,  and  we  think  the  contention 
is  sound.  The  partnership  was  not  named  as  a  party  de- 
fendant in  the  amended  complaint.  When  the  amended 
complaint  was  filed  and  served,  the  original  ceased  to 
perform  any  function  as  a  pleading,  and  the  fact  that 
service  of  the  summons  and  the  original  complaint  waa 
made  upon  Roth  &  Co.  is  immaterial.  It  is  claimed 
by  respondent  that  "after  the  amendment  of  the  com- 
plaint the  action  retained  its  identity,  whatever  the  title 
given  in  the  amended  complaint,  and  each  member  of 
the  firm  being  sued,  the  firm  was  sued."  This  proposi- 
tion as  to  the  effect  of  an  amended  complaint  adding  or 
dropping  parties  defendant  is  palpably  erroneous,  but 
the  amended  complaint  shows  very  clearly  that  the  con- 
veyance by  Weidmann  was  not  to  the  firm  of  Roth  & 
Co.,  but  to  Roos,  Scheeline,  and  Roth  as  tenants  in 
common.  It  is  alleged  in  the  complaint  that  "said 
A.  Roos,  S.  Scheeline,  and  Joseph  Roth  did  thereby 
assume  and  agree  to  pay,"  etc.;  also,  "that  the  defend- 
ants A.  Roos,  S.  Scheeline,  and  Bertha  Roth,  A.  F. 
Benard,  and  0.  Bozio,  executrix  and  executors    of    the 
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estate  of  said  Joseph  Roth^  have,  or  claim  to  have,  some 
interest  in  or  claim  upon  said  premises."  The  prayer 
of  the  complaint  is  for  judgment  against  ''the  said  de- 
fendants Henry  Weidmann,  A.  Boos,  S.  Scheeline,  and 
Bertha  Roth,  A.  F.  Benard,  and  O.  Bozio/'  and  for  judg- 
ment and  execution  against  the  defendante  for  any 
deficiency.  Conceding  that  a  partnership,  as  such,  can 
take  a  conveyance  of  land,  the  language  of  the  deed 
itself  cannot  be  construed  as  a  grant  to  the  copartner- 
ship. It  is  as  follows:  "That  the  said  party  of  the  first 
part  [Weidmann],  for  and  in  consideration  of  the  sum 
of  four  thousand  dollars,  ....  does  by  these  presents 
grant,  bargain,  sell,  and  convey  unto  the  said  party  of 
the  second  part,  and  to  their  heirs  and  assigns  forever, 
....  subject,  however,  to  a  certain  mortgage  of  two 
thousand  dollars,  ....  which  payment  ihe  grantees 
herein  hereby  assume  and  agree  to  pay,  ....  to  have 
and  to  hold  all  and  singular  the  said  premises,  .... 
unto  the  said  parties  of  the  second  part,  and  to  their 
hein  and  assigns  forever." 

That  portion  of  the  decree  described  in  the  notice  of 
appeal,  and  the  deficiency  judgment  entered  by  the 
clerk  against  Roth  &  Co.,  are  reversed. 

Habbison^  J.y  and  Gabouttb,  J.,  concurred. 


(No.  19024.    Department  One. — ^Mardi  10,  1898.1 

W.  M.    BOYD,   Respondent,  v.   JACQUES   ODDOUS, 
Appellant. 


Nbougsnob— Keefino  of  Yioious  Dog — ^Plbadhvo — Oontbebittost 
Negugkncb. — A  complaint  in  an  action  to  recover  damages,  alleged  to 
have  been  enffered  by  tbe  plaintiff  from  tbe  bite  of  a  vidoas  dof 
owned  and  kept  by  the  defendant,  in  consequence  of  the  negligent 
manner  in  which  the  defendant  kept  the  dog,  need  not  negative  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

Id. — Conflicting  Evidence — Appeal. — Where  the  evidence  in  encfa 
actions  is  conflicting,  both  as  to  the  negligence  of  the  defendant  and  as 
to  the  contributory  noprlipence  of  the  plaintiff,  a  verdict  In  fnvor  of 
the  plaintiff  upon  both  these  issues  will  not  be  disturbed  upon  appeal 
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iKBTBUonoirs — ^AnsAL— Abouuxnt  of  Gounsxl — Qknkbai.  Objbo- 
noN. — ^Where  the  court  gave  oral  imrtmctionfl,  intended  to  cover  the 
whole  groand  of  instructiona  aaned  by  both  parties,  ao  far  as  poaaible, 
and  which,  though  not  very  perspicuous,  appear  to  contain  no  error 
prejndicial  tu  appellant  an  objection,  urged  In  the  polnta  and  anthori* 
ties  of  counsel  for  appellant,  merely  stating  '*that  instructions  asked 
by  appellant  were  proper,  and  that  they  were  not  covered  by  the 
oourt's  charge  to  the  jury,**  is  too  general.  The  proper  Inatroctiona 
■aid  to  have  been  asked,  and  not  sabstantially  giyen*  ahoold 
hay*  been  specified  by  the  coonseL 

Appbal  from  a  judgment  of  the  Superior  Ckmrt  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

M.  V.  Biacathu,  and  Oould  &  Stanford,  for  Appellant 

Bwneti  &  Oibbon,  for  Respondent 

Vanclibf,  C. — Action  for  damages  alleged  to  have 
been  suffered  by  plaintiff  from  the  bite  of  a  dog  owned 
and  kept  by  defendant,  it  being  alleged  that  the  dog 
was  vicious,  and  accustomed  to  bite  mankind,  of  which 
defendant  had  notice,  and  that  plaintiff  was  bitten  in 
consequence  of  the  negligent  manner  in  which  defend- 
ant kept  the  dog. 

The  answer  admits  that  defendant  owned  and  kept 
the  dog,  but  denies  all  other  material  averments  of  the 
complaint,  and,  as  an  affirmative  defense,  alleges  ^^that 
if  the  plaintiff  had  used  ordinary  caution,"  he  could 
have  avoided  coming  in  contact  with  the  dog.  This 
seems  to  have  been  intended  as  an  averment  of  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiff, 
assessing  the  damages  at  $450,  according  to  which  judg- 
ment was  rendered. 

Defendant  appeals  from  the  judgment,  and  from  an 
order  denying  his  motion  for  new  trial. 

1.  The  first  and  principal  point  urged  here  by  counsel 
for  appellant  is,  that  the  complaint  fails  to  state  a  cause 
of  action,  because  it  does  not  negative  contributory  negli< 
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gence  on  the  part  of  the  plaintiff,  and  therefore  that 
defendant's  demurrer  to  the  complaint  and  his  motion 
for  nonsuit  should  have  been  sustained. 

No  authorities  are  cited  which  tend  to  support  this 
point;  but  the  contrary  doctrine  seems  to  be  firmly  es- 
tablished in  this  state.  (Robinson  v.  Western  Pac.  R.  R. 
Co.,  48  Cal.  409;  Yik  Hon  v.  Spring  Valley  Water  Works, 
65  Cal.  619;  Magee  v.  North  Pac.  Coast  R.  R.  Co.,  78  Cal. 
430;  12  Am.  St.  Itep.  69.) 

2.  There  is  no  foundation  in  the  record  for  the  point 
that  the  court  permitted  evidence  of  special  damages 
not  pleaded,  as  no  such  evidence  appears.  Nor  does  it 
appear  that  any  evidence  of  damage  was  objected  to  on 
the  ground  that  the  damage  was  not  specially  pleaded. 

3.  It  is  contended  that  the  evidence  does  not  justify 
a  verdict  of  negligence  on  the  part  of  the  defendant; 
and  if  it  does,  that  the  jury  should  have  found  contribu- 
tory negligence  of  the  plaintiff. 

Upon  both  of  these  issues  the  evidence  was  conflict- 
ing, and  therefore  the  verdict  as  to  neither  should  be 
disturbed. 

4.  Some  very  indefinite  objeotions  are  made  to  the 
instructions  given  to  the  jury. 

Counsel  for  defendant  requested  the  giving  of  seven 
distinct  instructions,  which  appear  in  the  record.  The 
plaintiff  also  asked  instructions  which  do  not  appear. 
As  to  the  instructions  asked,  the  court  said:  'TE  have 
been  requested  by  both  plaintiff  and  defendant  to  give 
certain  instructions,  and  have  concluded  to  give  the  in- 
structions entire  by  the  court,  covering  the  points  that 
are  made  in  these  instructions,  as  far  as  possible;  you 
can  save  your  exceptions  on  both  sides  to  the  refusal  of 
the  instructions  asked  for,  and  I  will  charge  the  jury 
orally.'' 

The  instructions  orally  given  cover  about  four  and  a 
half  pages  of  the  transcript;  and,  as  often  happens  in 
cases  of  oral  instructions,  they  are  not  so  perspicuous  as 
they  probably  would  have  been  had  they  been  deliber- 
atelv  written;  but,  considering  them  together,   they  seem 
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to  be  free  from  error  prejudicial  to  the  defendant  As 
to  the  refusal  of  the  court  to  give  the  seven  instructions 
requested  by  defendant,  counsel  for  appellant  only  say: 
''Here  it  will  be  seen,  we  think,  that  instructions  asked 
by  appellant  were  proper,  and  that  they  were  not  cov- 
ered by  the  court's  charge  to  the  jury/'  This  is  too 
general.  The  proper  instructions  said  to  have  been 
asked,  and  not  substantially  given,  should  have  been 
specified  by  counseL  Upon  an  ordinarily  careful  read- 
ing, I  have  discovered  none  such. 
I  think  the  judgment  and  order  should  be  aflSrmed. 

Bblcheb,  C,  and  Hatnes^  C,  concurred. 

For  the  reasons  given  in  the  foregoing    opinion,    the 
judgment  and  order  appealed  from  are  affirmed. 

Patebson,  J.,  Garouttb,  J.,  Habbison^  J. 

Hearing  in  Bank  denied. 
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A.  E.  D.  SCOTT,  Appellant,  v.  G.  R.    Q.    GLENN, 

Rbspondent. 

N«w  Trial — Nonoi  of  Deouion — Sebvioi — Nones  of  iNnomoirw— 
Where  the  defendant  !n  an  action  in  which  he  filed  a  croas-complalnt 
making  the  plaintiff  and  his  alleged  assignors  parties  defendants 
served  a  notice  of  the  decision  of  the  court  in  his  favor  npon  the  at- 
torneys for  the  plaintiff  and  defendants  to  the  cross-complain t»  di- 
rected "to  the  plaintiff*'  and  the  "attorneys  of  record/'  and  one  of 
the  attorneys  named  accepted  service  thereof  as  "attorney  for  plain- 
tiff and  defendants  to  cross-complaint,**  the  notice  must  be  treated  as 
a  notice  to  and  accepted  by  all  of  the  losing  parties,  and  a  notice  of 
intention  to  move  for  a  new  trial,  served  and  filed  by  the  defendants 
in  the  cross-complaint  after  the  expiration  of  ten  days  from  the  serv- 
ice of  the  notice  of  decision,  is  not  served  or  filed  in  time. 

Appeal  from  an  order  of  the  Superior  Court  of  Fresno 
County  denying  a  new  triaL  -i        - 

The  facts  are  stated  in  the  opinion. 
XOVII  Cal.— 88 
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Oeorge  B.  Graham,  for  Appellants. 
J.  P.  Meux,  for  Respondent 

Belcher,  0. —  This  action  was  commenced  to  recover 
a  sum  of  money  alleged  to  have  been  received  by  the 
defendant  for  the  use  and  benefit  of  certain  parties,  who 
had  sold  and  assigned  the  indebtedness  to  the  plaintiff. 

The  defendant  answered,  and  also  filed  a  cross-com- 
plaint, making  the  plaintiff  and  his  alleged  assignors 
parties  defendant,  and  asking  for  affirmative  relief 
against  them. 

The  defendants  named  in  the  cross-complaint  an- 
swered thereto,  denying  most  of  its  averments. 

The  case  was  tried  by  the  court  upon  the  issues  raised 
by  the  pleadings,  and  the  findings  and  judgment  werep 
that  the  plaintiff  take  nothing  by  his  action,  and  that 
the  defendant  have  and  recover  the  relief  demanded  in 
his  cross-complaint. 

The  findings  and  judgment  were  filed  on  September 
17,  1891,  and  on  the  next  day  the  attorney  for  defendant 
served  upon  the  attorneys  for  the  plaintiff  and  defendants 
to  the  cross-complaint  a  notice  reading  as  follows:-^ 
(Title  of  court  and  cause.) 
"To  the  Plaintiff,  and  Messrs.  T.  P,  Ryan  and  Q.    B. 

Oraham^  Attorneys  of  Record. 

"You  will  take  notice  that  the  court  has  rendered 
its  decision  and  findings  and  judgment,  and  defend- 
ant's memorandimi  of  costs  have  been  this  day  filed,  in 
the  above-entitled  action. 

"Dated  September  17, 189L 

"J.  P.  Meux, 
"Attorney  for  G.  R.  G.  Glenn." 

On  this  notice  was  indorsed  an  acknowledgment  of 
service  as  follows: — 

"Service  of  the  within  notice  is  hereby  admitted  this 
eighteenth  day  of  September,  1891. 

"Geo.  B.  Graham, 
"Attorney    for  Plaintiff    and    Defendants    to    Cross-com- 
plaint/' 
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On  March  21,  1892,  the  defendants  in  the  cross-com- 
plaint served  upon  Glenn  and  filed  in  the  court  a  no- 
tice of  their  intention  to  move  for  a  new  trial  of  the 
action,  stating  that  the  motion  would  be  made  upon  a 
statement  of  the  case  to  be  settled  and  allowed  by  the 
court. 

Subsequently,  the  moving  parties  presented  to  the 
court  their  statement  of  the  case,  and  asked  that  it  be 
settled  and  allowed;  but  the  defendant,  Glenn,  appeared 
by  his  attorney  and  objected  to  the  settlement  and  al- 
lowance, upon  the  sole  ground  that  the  notice  of  inten- 
tion to  move  for  a  new  trial  was  not  served  in  time. 

The  motion  was  submitted  upon  the  above-mentioned 
notices,  and  the  court,  after  hearing  the  arguments  of 
counsel,  ''found  that  the  said  statements  of  the  case  and 
bill  of  exceptions  was  in  all  respects  true  and  correct, 
but  that  the  notice  of  intention  to  move  for  a  new  trial 
was  not  served  in  time,  and  thereupon,  and  for  that  rea- 
son, denied  the  motion  of  said  defendants  to  said  cross- 
complaint." 

From  the  order  thus  entered,  this  appeal  is  prosecuted 
by  all  of  the  defendants  to  the  cross-complaint. 

The  code  provides  that  the  party  intending  to  move 
for  a  new  trial  must,  within  ten  days  after  notice  of  the 
decision  of  the  court,  file  with  the  clerk  and  serve  upon 
the  adverse  party  a  notice  of  his  intention.  (Code  Civ. 
Proc,  sec.  659.)  It  is,  however,  argued  for  the  appellants 
— and  this  is  the  only  point  made — that  the  notice  of 
decision  served  here,  when  properly  construed,  was  a 
notice  to  the  plaintiff  and  kia  attorney  alone,  and  that 
"no  notice  of  the  rendition  of  the  decision  was  ever 
given  to  the  defendants  in  the  cross-complaint."  We 
do  not  think  the  notice  can  be  thus  limited,  particularly 
in  view  of  the  acceptance  of  service  which  was  indorsed 
upon  it.  In  our  opinion,  it  must  be  treated  as  a  notice 
to  and  accepted  by  all  of  the  losing  parties. 

The  case  does  not  fall  within  the  rule  declared  in 
Stonesifer  v.  Kilburn,  94  Cal.  33.  There  it  was  held 
that  the  settlement  of  a  bill  of  exceptions  was    a    "pro- 
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ceeding''  in  an  action,  within  the  meaning  of  section 
473  of  the  Code  of  Civil  Procedure,  and  that  the  coari 
had  power  to  relieve  against  the  objection  that  the  bill 
was  not  served  in  time,  when  it  appeared  that  the  de- 
fault in  the  service  resulted  solely  from  excusable  mis- 
take or  neglect.  Here  no  claim  for  relief,  under  the 
section  of  the  code  cited  in  that  case,  was  made,  and  we 
fail  to  see  how  any  such  claim  could  be  made. 
The  order  appealed  from  should  be  affirmed. 

Sbabls,  C,  and  Vanclibp,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,    the 
order  appealed  from  is  affirmed. 

Patbrson,  J.,  Harrison,  J.,  Oabouttb,  J. 


[No.  15305.    Department  One.— March  11,  1898.] 

JOHN    FOLEY,   Respondent,    v.    JAMES    A.    BUL- 
LABD,  Administrator,  etc.,  et  al..  Appellants. 

STBBBT     A88BBSMENT — FOBECLOSUBB — APPEAL — SeBTIOB   OF    NOTICB — 

Adtbbsx  PABTiBa — Ck>-DEFENDANTS. — In  ap  action  to  foreclose  a 
street  assessment  upon  certain  realty  of  defendants,  where  judgment 
of  foreclosure  has  been  rendered  in  favor  of  the  plaintiff,  and  some 
of  the  defendants  have  appealed  therefrom,  the  non-appealing  defend- 
ants  are  not  adverse  parties,  within  the  meaning  of  the  statute,  upon 
whom  the  notice  of  appeal  need  be  served.  Their  rights  will  not  be 
adversely  affected  by  the  appeal,  whether  a  reversal  as  to  the  appel- 
lants will  be  a  reversal  as  to  them,  or  will  leave  them  in  ttatu  quo. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oeorge  D.  Collins,  for  Appellants. 

/•  0.  Bates,  for  Respondent. 

Garoutte,  J. — Foley  recovered  a  judgment  foreclo:?- 
ing  a  street  assessment  upon  certain  realty  of  defend- 
ants.     Some    of    the    defendants    appealed     from     the 
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judgment,  but  did  not  serve  notice  of  appeal  upon  their 
co-defendants.  Respondent  now  moves  to  dismiss  the  ap- 
peal for  that  reason. 

The  motion  should  be  denied.  The  non-appealing 
defendants  are  not  adverse  parties  within  the  meaning 
of  the  statute.  Their  rights  will  not  be  adversely  af- 
fected by  a  reversal  of  the  judgment.  Under  the  au- 
thority of  Robinson  v.  Merrill,  87  Cal.  11,  it  may  be  that 
the  practical  effect  of  a  reversal  of  a  judgment  in  this 
case  will  be  a  reversal  as  to  all  the  defendants;  if  such 
18  the  result,  then  these  co-defendants  certainly  are  not 
adverse  parties. 

If  a  judgment  of  reversal  leaves  them  in  statu  quo, 
then  this  appeal  does  not  affect  their  rights,  and  they 
are  not  entitled  to  notice.  If  a  judgment  of  reversal  aa 
to  defendant  appellants  has  not  the  practical  effect  of  a 
reversal  as  to  aU  the  defendants,  then  these  defendants 
not  appealing  are  left  in  statu  quo  by  such  reversal.  In 
this  character  of  action,  there  is  no  personal  liability, 
but  the  realty  alone  must  be  looked  to  for  the  satisfac- 
tion of  the  judgment.  For  these  reasons,  so  far  as  the 
subject-matter  of  this  litigation  is  concerned,  it  is  of  no 
interest  to  the  defendants  not  appealing  what  may  be 
the  final  result  of  the  pending  appeal.  In  Millikin  v. 
Houghton,  75  Cal.  539,  plaintiff  appealed  from  the  ordef 
setting  aside  an  execution  issued  against  all  the  defend- 
ants, and  it  is  very  apparent  that  all  the  defendants  had 
an  interest  in  sustaining  the  order,  and  therefore  should 
have  been  served  with  notice  of  the  appeaL 

Let  the  motion  to  dismiss  be  denied. 

Patebson,  J.|  and  EL^bbison^  J.|  concurred. 
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[No.  10140.     Department  One.— March  11,  188S.] 
JOHN  EL  SIVEBS,  Respondent,  v.  JOHN  A.  SIVERS 

ST  AL.^  ApPBLLANTS, 


Parol  BviDBNaB— WszTTEir  OovTBLOt  to  Pat  Mohbt— Obak 
MENT— Time  of  Paticknt.— Where  a  written  contract  for  the  pay- 
ment of  money  to  silent  as  to  the  time  for  the  payment,  it  is  competent 
to  prove  by  parol  evidence  that  a  period  or  event  had  been  orally 
agreed  npon  between  the  parties  at  which  payment  should  be  made. 

Id. — ^RULB  AS  TO    PAXOL    BVIDENOB — Ck)NTEMVOBANSOI78  ObAL  AGBXB- 

msNT. — ^The  rule  excluding  oral  evidence  affecting  the  terms  of  a  writ- 
ten instmment  does  not  apply  when  the  parties  have  not  incorporated 
into  the  instniment  all  of  the  terms  of  their  agreement,  and  when  the 
evidence  offered  or  the  oral  agreement  sought  to  be  proved  to  not  In- 
consistent with  the  terms  embodied  in  the  instrument,  evidence  of  a 
contemporaneous  oral  agreement  as  to  any  matter  upon  which  the  in- 
strument is  silent,  and  which  is  not  inconsistent  with  its  terms,  can- 
not be  said  to  contradict  or  vary  the  terms  of  the  written  instrument. 

Id. — CtoNTRAOT  Payable  on  Demand— Finding  as  to  Obal  Agbbb- 
MBNT. — ^Where  a  written  contract  for  the  payment  of  money  fails  to 
specify  any  time  for  its  performance,  the  instrument  becomes  payable 
immediately  upon  demand  for  payment  Where  such  demand  was 
made  before  the  commencement  of  the  action,  and  also  in  accordance 
with  an  oral  understanding  bet^^een  the  parties  as  to  the  time  of  pay- 
ment, the  fact  that  oral  evidence  was  admitted  to  show,  and  the  court 
found,  that  the  defendants  orally  agreed,  at  the  time  of  the  execotioii 
of  the  contract,  to  pay  the  money  whenever  they  should  sell  certaia 
real  estate  therein  described,  and  that  such  sale  had  been  made  prior 
to  the  plaintiff's  demand,  could  not  prejudice  the  defendants. 

FOBMBB  JUDOMENT-^USTICB'S  GOUBT— ObDEB  SUSTAINING  DEiniBBm 

— DisiassAL  WITHOUT  Pbejudice. — ^A  decision  or  order  of  a  justice 
of  the  peace  sustaining  a  demurrer  to  a  complaint  does  not  constitute 
a  judgment  of  that  court,  though  so  styled  by  the  justice ;  and  such 
dectoion  or  order  Is  no  bar  to  a  subsequent  action  in  the  superior 
court  If  a  judgment  had  been  thereafter  entered  upon  such  dedsloa 
or  order,  it  must  have  been  that  the  action  ba  dismisBed  witiiout  pve- 
judice  to  a  new  action. 

Id. — Dismissal  bt  Plaintiff — Entbt  of  Judgment — Fobmeb  Aonoif 
Pending.— Where  the  plaintiff  filed  a  dismissal  of  the  action  In  tiie 
justice's  court  after  an  adverse  ruling  upon  demurrer  to  his  complaint* 
the  fact  that  no  judgment  of  dismissal  was  entered  therein  cannot  be 
oonsidered  in  a  subsequent  action  brought  In  the  superior  court.  If 
the  defense  of  a  former  action  pending  in  the  justice's  court  Is  net 
presented  la  tlis  superior  court 

Appbal  from  a  judgment  of  the  Superior  Gourt  of  {he 
city  and  county  of  San  Francisco,  and  from  an  order  deny* 
ing  a  new  trial. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Rogers  &  Chihtrom,  for  Appellants. 

The  demurrer  was  good,  because,  under  the  contract^ 
the  money  was  not  due,  and  because  the  action  is  con- 
trary to  the  provisions  of  the  code.  (Civ.  Code,  sees. 
1625,  1698.)  The  judgment  of  the  justice  on  the  de- 
murrer on  the  merits  is  a  bar.  (Terry  v.  Hammonds,  47 
Cal.  35;  City  of  Los  Angeles  v.  Melius,  58  Cal.  18;  Par^ 
nell  V.  Halm,  61  Cal.  132;  cited  in  86  Cal.  591;  Ferrea 
V.  Chabot,  63  Cal.  570;  Bigelow  on  Estoppel,  45,  53,  54, 
56;  Wells  on  Res  Adjudicata  and  Stare  Decisis,  sec.  448; 
Rice  on  Evidence,  sees.  312,  313;  Code  Civ.  Proc,  sees. 
1908, 1910, 1963;  Herman  on  Estoppel  and  Res  Adjudi- 
cata, sees.  271-274,  362.)  The  suit  in  the  justice's 
court  is  still  pending,  no  judgment  of  dismissal  having 
been  made.    (Code  Civ.  Proc,  sec.  890,  subd.  3.) 

F.  D.  Brandon,  for  Respondent 

The  demurrer  was  properly  overruled,  as  the  obligar 
tion  sued  upon,  being  for  the  payment  of  money  only, 
and  the  thing  to  be  done  being  exactly  ascertained,  be- 
came due  immediately.  (Civ.  Code,  sec.  1657.)  The 
court  did  not  err  in  admitting  oral  evidence  to  show  an 
additional  agreement  fixing  the  time  of  payment.  (Code 
Civ.  Proc,  sees.  1856,  1860;  Civ.  Code,  sees.  1636,  1640, 
1642,  1643,  1647;  Pearson  v.  McGahill,  23  Cal  250;  Wavr 
genheim  v.  Oraham,  39  Cal.  169;  Oibbs  v.  Ranard,  86 
Cal.  5Z1;  Saunders,  v.  Clark,  29  Cal.  300.) 

Habbison,  J. — ^The  defendants  executed  to  tbe  plain- 
tiff the  following  instrument  in  consideration  of  the  loan 
to  them  by  the  plaintiff  of  the  sum  of  three  hundred 
dollars:—* 

"San  Francisco,  January  26,  1889. 

"The  undersigned  agreement  entered  into  between 
J.  H.  Sivers,  of  San  Francisco,  and  John  Sivers  and  Eliza 
Sivers,  his  wife,  that  the  said  John  Sivers  and  Eliza  Siv- 
en  do  jointly  and  severally  agree  to  pay  to  the  said 
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John  H.  Sivers  the  sum  of  three  hundred  ($300)  dollars 
advanced  or  loaned  to  us,  or  any  further  sum  of  money 
which  he  may  loan  to  tu  at  such  time  as  circumstances 
may  occur, — ^that  is  to  say,  that  if  in  any  event  either 
of  OS  should  die,  then  the  survivor  shall  assume  the 
debt  and  pay  it  as  if  both  were  living,  and  we  further 
agree  that  if  the  money  or  loan  or  moneys  so  advanced 
is  not  paid  before  the  expiration  of  five  years  from  the 
first  day  of  January,  1889,  last  past,  then  we  jointly  or 
severally  agree  to  give  a  mortgage  to  the  said  J.  H.  Siv- 
ers upon  the  land  or  property  which  we  own  or  occupy, 
described  as  follows:  Southeast  quarter  of  section  4,  in 
township  27  north,  of  range  6  west>  Tehama  County, 
California. 
[Signed] 

'John  SivERa 
"Eliza  Sivers/' 

The  court  finds  as  a  conclusion  of  law  'Hhat  no  time 
of  payment  being  specified  in  the  obligation  herein 
sued  upon,  the  same  became  payable  immediately  upon  the 
demand  made  by  the  plaintiflF  for  the  payment  thereof," 
and  rendered  judgment  in  favor  of  the  plaintiflF. 

It  is  also  alleged  in  the  complaint  and  found  by  the 
court  that  at  the  time  of  the  execution  of  the  instrument 
it  was  agreed  between  the  parties  that  the  defendants 
should  pay  the  sum  named  in  the  instrument  whenever 
they  should  sell  the  real  estate  therein  described,  and 
that  such  sale  had  been  made  prior  to  the  plaintifiT's  de- 
mand and  the  commencement  of  the  action.  This  find- 
ing of  the  court  was  made  upon  oral  testimony  thereof, 
and  the  appellant's  contend  that  it  was  incompetent  to 
show  such  agreement  by  such  testimony,  for  the  reason 
that  the  written  instrument  must  be  held  to  embrace  all 
the  terms  of  the  agreement  between  the  parties. 

The  instmment  executed  by  the  parties  does  not  by 
any  specific  terms  designate  the  terms  for  its  perform- 
ance. That  the  provision  for  payment  by  the  survivor 
in  case  one  of  the  makers  should  die  did  not  postpone 
the  time  for  payment  until  that  event  is  shown  by  the 
Aiause  providing  that  in  that  event  it  is  to  be  paid  "as 


March,  1893.]  Sivbbs  v.  SnvHl  ^  621 

if  both  were  living,"  thus  indicating  that  at  some  time 
both  were  liable  to  pay  it;  and  the  agreement  for  a 
mortgage  if  it  was  not  paid  within  five  years  did  not 
give  to  the  makers  five  years  in  which  to  make  pay- 
ment, but  creatod  an  additional  obligation  in  favor  of 
the  plaintiflf,  which  ceased  to  be  operative  upon  their 
sale  of  the  property  to  be  mortgaged.  The  instrument, 
therefore,  being  silent  in  respect  to  the  time  for  the  pay- 
ment of  the  money,  it  was  competent  for  the  plaintiff  to 
show  that  a  period  or  event  had  been  agreed  upon  be- 
tween the  parties  thereto  at  which  the  payment  should 
be  made,  and  such  agreement  could  be  shown  by  oral 
testimony.  This  evidence  did  not  contradict  or  vary 
any  of  the  terms  contained  in  the  instrument.  The  rule 
which  excludes  evidence  affecting  the  terms  of  a  written 
instrument  does  not  apply  when  the  parties  have  not 
incorporated  into  the  instrument  all  of  the  terms  of 
their  agreement,  and  when  the  evidence  offered  or  the 
agreement  sought  to  be  proved  is  not  inconsistent  with 
the  terms  embodied  in  the  instrument.  Evidence  of  a 
contemporaneous  oral  agreement  as  to  any  matter  upon 
which  the  instrument  is  silent,  and  which  is  not  incon- 
sistent with  its  terms,  cannot  be  said  to  contradict  or 
vary  the  terms  of  the  written  instrument.  (Wharton  on 
Evidence,  sees.  1015,  1026;  Ouidery  v.  Oreen,  96  CaL 
630.) 

Inasmuch,  therefore,  as  the  instrument  does  not  spe- 
cify any  time  for  its  performance,  the  finding  of  the 
court  that  the  money  therein  named  became  payable 
immediately  upon  the  demand  therefor  was  correct 
(Civ.  Code,  sec.  1657) ;  and  the  further  findings  respect- 
ing the  foregoing  oral  agreement  did  not  prejudice  the 
appellants-  If  the  money  was  payable  immediately 
upon  demand,  they  were  not  prejudiced  by  the  fact  that 
the  demand  was  not  made  until  after  they  had  sold  the 
property,  or  by  the  fact  that  it  had  been  agreed  that  a 
demand  should  not  be  made  until  after  such  sale. 

The  proceedings  in  the  justice's  court  did  not  consti- 
tute a  bar  to  this  action.    After  the  plaintiff  had  brought 
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his  action  in  the  justice's  court  upon  the  foregoing  in- 
strument, the  defendants  demurred  thereto,  and  in  sus- 
taining their  demurrer  the  justice  "filed"  his  decision 
in  the  action,  as  follows:  "The  case  came  on  to  be  heard 
before  me  on  the  twentieth  day  of  October,  1891,  on  de- 
fendants' demurrer  to  the  amended  complaint,  and  sub- 
mitted to  the  court  without  argument,  and  was  taken 
under  advisement  until  the  2l8t  inst.,  at  which  time 
the  court  rendered  judgment  sustaining  defendant's  de- 
murrer to  the  amended  complaint  Stay  two  days." 
And  thereafter,  November  10,  1891,  the  plaintiflF  filed  a 
dismissal  of  the  action  in  that  court.  This  action  of 
the  justice  did  not  constitute  a  judgment  of  the  court 
There  had  been  no  trial  upon  the  merits,  and  his  action 
in  sustaining  the  demurrer  was  but  an  order  in  regard 
to  the  sufficiency  of  the  complaint,  and  not  a  judgment 
A  judgment  is  the  final  determination  of  the  rights  of 
the  parties  in  an  action  or  proceeding,  whereas  an  order 
upon  a  demurrer  is  only  a  decision  upon  the  correctness 
or  sufficiency  of  practice  in  seeking  to  obtain  a  judg- 
ment It  may  form  the  basis  for  rendering  a  judgment, 
but  it  is  not  itself  a  judgment  If  a  judgment  had 
thereafter  been  entered  upon  that  order,  it  must  have  been 
that  the  action  be  dismissed  without  prejudice  to  a  new  ac- 
tion.   (Code  Civ.  Proc,  sec.  890,  subd.  3.) 

The  position  of  the  appellants  that  the  suit  in  the 
justice's  court  is  still  pending,  for  the  reason  that  no 
judgment  of  dismissal  was  entered  therein,  cannot  be 
considered,  since  this  defense  was  not  presented  in  the 
court  below. 

The  judgment  and  order  are  affirmed. 

Gaboxttt^^  J.9  and  Patsbson,  J.,  concurred. 


March,  1893.]     Jonbs  v.  Justice's  Ooubt,  628 

[No.   10027.     Dn^artment  One. — ^BCtrdi  18»  1888.] 

ELLEN  JONES,   Respondent,  v.  JUSTICE'S  COURT 

OF  LOS  ANGELES  CITY,  Appellant. 

Jusnoi's  CouBT — JtmiBDiCTioN. — Jasticw*  oourti  bare  peeallftr  and 
limited  jariediction,  and  the  powers  oonferred  upon  them  by  the 
ftatnte  must  be  strictly  parsaed. 

Id. — Notice  or  Tbial — Judoicent  without  Notiob — OEBnosA.Ri — 
Mandatobt  Statute. — Section  850  of  the  CJode  of  Civil  Procednre, 
proyiding  that  the  Jnstice  of  the  peace  most  notify  the  parties  who 
have  appeared  in  an  action  of  the  day  fixed  for  trial,  is  imperatiye, 
and  a  judgment  entered  without  such  notice  having  been  first  given 
will  be  set  aside  npon  a  writ  of  review. 

In. — ^Written  Notice — Entbt  upon  Reooeo.— The  notice  of  the  day 
fixed  for  the  trial  of  an  action  in  the  justice's  court,  required  by 
section  850  of  the  Code  of  Civil  Procedure  to  be  given  to  the  parties 
to  the  action  who  have  appeared,  must  be  in  writing  and  form  a  part 
of  the  record,  and  there  must  be  an  entry  thereof,  and  of  the  mode  in 
whidi  it  is  given  in  the  justice's  docket,  in  order  to  authorise  him  to 
proceed  upon  the  trial  of  the  case  and  render  a  Judgment  therein. 

Id. — SsBVioE  OF  Notice  bt  Pi^intiff — Yebbal  Stateicmrt — ^Fnjira 
Affdiavit  of  Sebvice — ^Docket. — While  It  is  not  necessary  that  the 
Jvstice  should  serve  the  notice  in  person,  he  ought  not  to  accept  the 
verbal  statement  of  the  plaintiff  tliat  notice  had  been  served  npon  the 
defendants;  nor  is  a  mere  entry  id  the  docket  that  plaintiff's  attor- 
neys filed  aflldavits  of  service  of  notice  of  trial  any  evidence  that  the 
afildavits  contained  proper  proof  that  the  notics  had  been  given  to  the 
defendanti. 

Appsal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  oonri 

WiUu  A  Appel,  for  Appellant 

Horace  BeU,  for  Respondent 

The  CouBT. — ^The  petitioner  herein  applied  to  the 
court  below  for  a  writ  of  review,  and  judgment  was  en- 
tered in  her  favor,  directing  the  appellant  to  vacate  and 
set  aside  a  judgment  entered  in  the  justice's  court  of  Los 
Angeles  CSty,  on  the  fourth  day  of  June,  1891,  in  favor 
of  one  Brosseau,  and  against  petitioner,  Ellen  Jones. 
The  ground  upon  which  the  petitioner  herein  asked  for 
the  writ  was,  that  neither  she  nor  her  attorney  ever  had 
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any  notice  that  the  case  pending  in  the  justice's  court 
had  been  set  for  trial,  and  the  learned  judge  of  the  court 
below  sustained  the  petitioner's  contention  in  that  regard, 
and  granted  the  writ  prayed  for. 

Section  850  of  the  Code  of  Civil  Procedure  provides 
that  'Vhen  all  the  parties  served  with  process  shall  have 
appeared  or  some  of  them  have  appeared,  and  the  re- 
maining  defendants  have  made  default,  the  justice  must 
fix  a  day  for  the  trial  of  said  cause,  and  notify  the  plain- 
tiff and  the  defendants  who  have  appeared  thereof." 
Appellant  contends  that  the  justice  having  acquired  ju- 
risdiction, the  failure  to  notify  the  defendant  of  the  time 
fixed  for  trial  was  mere  error  which  could  have  been 
corrected  only  upon  appeal.  We  do  not  think  the  con- 
tention a  sound  one.  Justice's  courts  have  peculiar  and 
limited  jurisdiction,  and  the  powers  conferred  upon 
them  by  the  statute  must  be  strictly  pursued.  The  stat- 
ute requiring  notice  of  the  day  fixed  for  trial  to  be  given 
is  imperative,  and  it  is  just  and  right  that  it  should  be 
strictly  enforced,  because  no  man  should  be  deprived  of 
his  property  without  notice  and  opportunity  to  be  heard. 
It  was  the  intention  of  the  legislature  to  relieve  parties 
to  actions  in  a  justice's  court  from  the  necessity  of  mak- 
ing daily  inquiry  at  the  justice's  office  to  learn  when  the 
case  is  to  be  tried. 

We  do  not  think  the  cases  cited  by  the  appellant  are 
opposed  to  the  views  we  have  expressed.  Clark  v.  Stir 
perior  Cowrt,  55  Cal.  199,  was  an  application  for  a  writ 
of  prohibition  to  annul  an  order  of  the  superior  court 
dated  April  13,  1880,  directing  the  clerk  of  the  court  to 
file  a  decision  and  judgment  made  by  the  judge  of  the 
district  court  on  December  26,  1879.  All  the  case  de- 
cides is,  that  where  the  superior  court  has  acquired 
jurisdiction  of  the  parties  and  of  the  subject-matter,  a 
judgment  based  upon  findings  made  by  the  district  court 
after  a  trial  therein,  but  not  filed  until  after  the  district 
jud^e  went  out  of  oflicG,  is  merely  erroneous.  Weimmer 
v.  Sutherland,  74  Cal,  341,  decides  that  a  justice's  court 
has   no  power  to   review  its  own  judgment,  unless  stat- 
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utory  authority  therefor  is  given,  and  that,  under  section 
859  of  the  Code  of  Civil  Procedure,  it  can  review  no 
judgment,  except  a  judgment  by  default.  In  Reagan  v. 
Justice's  Court,  75  Cal.  253,  it  appeared  that  the  defend- 
ant, who  had  been  duly  examined,  failed  to  appear 
within  the  time  required  by  law,  but  filed  a  demurrer 
one  day  too  late.  This  demurrer  was  stricken  out,  and 
judgment  entered  against  him  by  default.  A  motion 
was  made  under  section  859  of  the  Code  of  Civil  Proce- 
dure to  have  the  default  set  aside,  and  this  motion  was 
denied.  We  held  that  the  justice  had  regularly  pursued 
the  authority  conferred  upon  him,  and  if  error  inter- 
vened, it  could  not  be  corrected  upon  certiorari.  PoweU 
son  V.  Lockwood,  82  Cal.  613,  simply  holds  that  it  is  mere 
error  for  a  justice  to  proceed  to  trial  in  a  misdemeanor 
case  without  a  jury;  and  Eeinlen  v.  Phillips,  88  Cal.  559, 
holds  that  the  provision  of  section  892,  requiring  the 
justice's  court  to  render  judgment  at  the  close  of  the  trial, 
is  merely  directory. 

It  is  claimed  by  appellant  that  it  appears  from  the 
justice's  return  to  the  writ  that  he  had  evidence  before 
him  prior  to  entering  upon  the  trial  that  notice  had 
been  given  to  the  defendant,  and  that  his  decision  upon 
such  evidence,  even  if  erroneous,  cannot  be  reviewed  in 
this  proceeding.  The  return  shows  that  on  the  27th 
of  May,  the  justice  set  the  trial  for  June  4,  1891,  at  two, 
p.  M.^  and  by  the  entry  in  his  docket,  that  June  4th,  "at 
this  2,  p.  M.,  Willis  and  Appel  in  court  as  attorneys  for 
plaintiff.  No  one  appears  for  defendant.  Counsel  for 
appellant  stated  that  notice  of  trial  had  been  served 
on  counsel  for  defendant,  and  that  he  would  produce 
same.  After  waiting  until  3:30,  p.  m.,  the  court  pro- 
ceeds to  try  the  case.  Neither  the  defendant  or  her  at- 
torney appears  in  court."  It  is  also  claimed  that 
because  it  appears  from  the  return  to  the  writ  that  at  a 
subsequent  day  when  a  motion  was  made  by  the  defend- 
ant to  vacate  the  judgment,  an  affidavit  of  the  service  of 
a  notice  of  trial  was  filed,  the  denial  by  the  justice  of 
this    motion  to  vacate  the  judgment  is  a  conclusive  de- 


526  Jones  v.  Justice's  Court.  [97  Cal. 

termination  that  the  defendants  had  a  proper  notice  of 
the  time  fixed  for  the  trial.  This  portion  of  the  return 
is  as  follows:  "Sept.  12,  Willis  and  Appel  filed  affidavits 
of  service  of  notice  of  trial." 

The  provision,  in  section  873  of  the  Code  of  Civil  Pro- 
cedure, that  the  trial  must  commence  at  the  expiration 
of  one  hour  from  the  time  specified  in  the  notice  men- 
tioned in  section  850  implies  that  this  notice  should  be 
given  in  writing  and  form  part  of  the  record,  and 
that  there  should  be  an  entry  thereof,  and  also  of  the 
mode  in  which  it  was  given,  in  the  justice's  docket,  so 
that  there  may  be  affirmative  evidence  of  his  authority 
to  render  a  judgment.  This  notice  and  the  proof  thereof 
are  as  essential  to  the  authority  of  the  justice  to  proceed 
upon  the  trial  of  the  case  as  is  the  summons  and  return 
of  service  thereof  to  his  entering  a  judgment  of  default 
The  giving  of  the  notice  is  a  duty  which  the  statute  im- 
poses upon  the  justice  before  he  has  any  authority  to 
proceed  with  the  trial;  and  while  it  is  not  necessary  that 
he  serve  the  notice  himself,  he  ought  not  to  accept  the 
verbal  statement  of  the  plaintiff  that  the  notice  had  been 
served  upon  the  defendant. 

The  justice  did  not  embody  in  his  return  the  affidavit 
of  service  of  the  notice,  and  the  superior  court  was  not 
required  to  accept  the  above  memorandum  in  his  docket 
as  any  evidence  that  the  affidavit  contained  proof  that  the 
notice  had  been  given.  If,  however,  it  be  conceded  that 
the  affidavit  was  itself  before  the  superior  courts  inas- 
much as  all  intendments  upon  this  appeal  are  in  sup- 
port of  its  judgment,  we  must  presume  that  upon  looking 
into  the  affidavit  the  court  was  satisfied  that  it  did  not 
show  that  any  notice  had  been  given.  The  return  did 
not,  moreover,  purport  to  show  that  the  justice  had  given 
any  notice,  nor  did  it  contain  or  refer  to  the  service  of 
any  notice  given  by  him;  and  as  all  notices  are  required 
to  be  in  writing  (Code  Civ.  Proc,  sec.  1010,  such  notice, 
if  it  had  existed,  would  have  formed  a  part  of  the  return 
by  the  justice.  As  it  is  not  there,  the  superior  court 
was  justified  in  finding  that  it  had  not  been  given,  and 
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oonsequently  that  the  judgment  of  the  justice  was  ren- 
dered without  authority. 

There  are  objections  made  to  the  form  of  the  proceed- 
ings and  to  the  judgment  of  the  superior  court,  but  we 
think  they  are  immaterial,  that  the  appellant  could  not 
have  been  prejudiced  thereby,  and  they  should  therefore 
be  disregarded. 

Judgment  affirmed. 


[No.  21000.     In  Obambera.— March  16,  18^1 

Tm    tbm    Matter    of    HUGH    MULHOLLAND,    on 
Habeas  Corpus. 

Obemxral  Law — Sentengb — Imfbiboi^ment  vob  Non-payment  of 
Fxif»— PowxBS  OF  INFEBIOB  CJoUBTS — Pknal  Code. — Section  1446  of 
the  Penal  Oode,  relating  to  proceedings  in  juetices'  and  police  courts, 
and  providing  that  a  judgment  that  a  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine  is  satisfied,  in  the  propor- 
tion of  one  day's  imprisonment  for  every  doLar  of  the  fine,  was  not 
affected  by  the  amendment  of  March  19,  1891  (Stats.  1891,  p.  5?),  to 
section  1205  of  the  same  code,  which  is  a  limitation  upon  the  powers 
•f  the  snperior  court,  and  provides  that  the  judgment  of  imprisonment 
diall  not  exceed  one  day  for  every  two  dollars  of  the  fine,  nor  extend 
in  any  case  beyond  the  term  for  which  the  defendant  might  be  im- 


Id. — VjwrsBxirt  Dsqbebs  of  Punishment — Vauditt  of  Statute.— 
The  fact  that  criminals  may  be  subjected  to  different  degrees  of  pan- 
isbment  for  the  same  offense  in  different  courts,  in  the  exercise  of  a 
limited  discretion,  does  not  affect  the  validity  of  the  law. 

In. — Sentence  or  Police  Goubt — Habeas  Gobfus. — ^A  defendant  con- 
Tioted  in  the  police  court  of  a  crime  for  which  the  punishment  by 
imprisonment  could  not  exceed  fifty  days,  and  sentenced  to  pay  a  fine 
of  cue  hundred  dollars,  at  the  rate  of  one  day  for  each  dollar  of  the 
line  remaining  unpaid,  is  not  entitled  to  release  upon  kaheat  eorp%9. 

Application  to  the  Supreme  Court  for  a  release  upon 
habeoB  carpus.  The  facts  are  stated  in  the  opinion  of 
the  court 

N.  flf,  Wirt,  for  Petitioner. 

Patebson^  J. — ^The  petitioner  was  convicted  in  the 
police  court  of  the  city  and  county  of  San  Francisco, 
January  16,  1893,  of  the  crime  of  battery,  and  sentenced 
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to  pay  a  fine  of  one  hundred  dollars,  or  in  default  of  the 
payment  thereof,  to  be  imprisoned  at  the  rate  of  one  day 
for  each  dollar  of  said  fine  remaining  unpaid. 

The  petitioner  claims  that  the  court  below  had  no 
authority  to  imprison  him  for  more  than  fifty  days; 
that  the  sentence  ought  to  have  been  no  greater  than 
one  day  for  each  two  dollars  of  the  fine.  In  support  of 
this  contention  he  relies  upon  section  1205  of  the  Penal 
Code  as  amended  March  19,  1891.  (Stats.  1891,  p.  52.) 
That  section,  as  originally  incorporated  into  the  code, 
provided  that  the  judgment  should  specify  the  extent  of 
imprisonment,  "which  could  not  exceed  one  day  fop 
every  two  dollars  of  the  fine."  Section  1446  of  the 
Penal  Code,  relating  to  proceedings  in  justice's  and 
police  courts,  provided  that  a  judgment  that  the  defend- 
ant pay  a  fine  might  also  direct  that  he  be  imprisoned 
until  the  fine  is  satisfied,  in  the  proportion  of  one  day's 
imprisonment  for  every  two  dollars  of  the  fine.  Both  of 
these  sections  were  amended  in  1874  by  inserting  the 
words  "one  dollar"  in  lieu  of  the  words  "two  dollars," 
as  used  in  each  section.  Section  1446  has  remained  the 
same  as  thus  amended.  The  amendment  to  section  1205, 
approved  March  10,  1891,  provides  that  the  imprison- 
ment "must  not  exceed  one  day  for  every  two  dollars  of 
the  fine,  nor  extend  in  any  case  beyond  the  term  for 
which  the  defendant  might  be  sentenced  to  imprison- 
ment for  the  offense  of  which  he  has  been  convicted." 

In  my  judgment,  the  recent  amendment  to  section 
1205  i:i  no  way  afTccted  tne  operation  of  section  1446» 
I  think  that  the  legislature  intended  that  the  justice's 
and  police  courts  should  remain  clothed  with  the  dis- 
cretion which  they  have  exercised  under  section  1446 
ever  since  its  adoption.  The  amendment  to  section 
1205  is  a  limitation  upon  the  powers  of  the  superior 
courts,  which  alone  have  jurisdiction  of  misdemeanors 
— with  one  or  two  exceptions  (Code  Civ.  Proc,  sec.  115) 
— for  which  the  punishment  may  be  greater  than  six 
months'  imprisonment,  or  five  hundred   dollars   fine^  or 


March,  1893.]  In  re  Mulholland.  629 

both.  In  certain  cases  the  superior  court  may  impose 
as  a  penalty  for  a  misdemeanor  several  years'  imprison- 
ment in  the  county  jail,  or  five  thousand  dollars,  or  both 
such  fine  and  imprisonment.  It  is  altogether  likely 
that  the  members  of  the  legislature  had  observed  in 
some  instances  an  abuse  of  discretion  in  the  exercise  o£ 
this  authority  by  the  superior  courts  under  the  pro- 
visions of  the  statute^  and  desired  to  limit  their  power  in- 
that  regard. 

I  do  not  think  there  is  any  merit  in  the  point  made 
by  ooimsel  for  petitioner,  that  the  ^'punishment  must  be 
the  same  in  all  courts  for  the  same  offense.''  As  was 
said  in  Ex  parte  Soto,  88  Cal.  627:  "Section  1446  of  the 
Penal  Code  does  not  imperatively  require  that  the  direc- 
tion for  imprisonment  in  case  of  non-payment  of  a  fine 
shall  be  at  the  rate  or  in  the  proportion  of  one  day  for 
one  dollar.  It  is,  in  terms,  permissive;  the  discretion  of 
the  magistrate  is  absolute  whether  or  not  to  impose  any 
imprisonment  whatever."  The  justice's  and  police  courts 
having  this  discretion,  and  the  court  being  limited  in 
the  exercise  thereof  to  the  maximum  term  of  imprison- 
ment prescribed  as  a  penalty  or  part  of  the  penalty, 
there  is  very  little  danger  of  petty  offenders  being  sub- 
jected to  a  harsher  or  more  burdensome  rule  than  the 
one  which  is  applied  to  more  serious  offenders.  It  is 
true,  a  person  charged  with  a  felony  may  be  convicted 
of  a  misdemeanor  of  which  the  justice's  and  police 
courts  have  jurisdiction,  and  be  sentenced  by  the  supe- 
rior court  to  a  greater  term  of  imprisonment  than  he 
would  have  received  if  he  had  been  tried  before  a  jus- 
tice of  the  peace  for  the  same  offense.  Such  a  thing 
is  possible;  but  that  fact  does  not  invalidate  the  law. 
The  various  superior  and  justice's  courts  throughout 
the  state  are  constantly  trying  criminal  cases  of  the 
same  nature,  and  imposing  different  sentences.  It  is 
impossible  to  lay  down  any  fixed  rule  by  which  the 
judges  may  determine  the  exact  penalty  to  be  imposed 
in  each  case,  and  the  fact  that   criminals   are   subjected 
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to  different  degrees  of  punishment  for  the  same  offense  in 
different  courts  does  not  affect  the  validity  of  the  law. 
(Scrinegrour  v.  State,  1  Chand.  51.) 

The   petitioner   is    remanded   to   the   custody   of   the 
sheriff. 


[No.   18021.     Department   One. — March   18,    1893.] 

S.  D.  DAMMON,  Respondent,  v,  J.  H.  BEECHER,  De- 
fendant, AND  PETER  CRUMBAUGH,  Appellant, 

Pabtnebship — Deposit  of  Monbt  with  MAifAGiNG  Pabtnkb— Lia- 
BiLiTT  OF  FiBM — MoNET  Hao  AND  Receivkd. — Where  money  waa 
deposited  with  the  managing  member  of  a  partnership,  who  had  full 
power  to  borrow  money  for  the  use  of  the  firm,  and  sign  notes  In  the 
name  of  the  firm,  and  who  deposited  it  with  the  firm  funds,  and  gave 
a  receipt  therefor  in  the  name  of  the  firm,  and  used  the  money  for 
the  benefit  of  the  partnership,  the  firm  is  liable  in  an  action  fOr  money 
had  and  received,  although  the  other  partner  was  absent  at  the  time 
the  deposit  was  made,  and  had  no  knowledge  of  the  transaction* 
and  the  receipt  of  the  money  was  outside  the  regular  business  of  tho 
partnership. 

Appbal  from  a  judgment  of  the  Superior  Court  of 
Shasta  County. 

The  facts  are  stated  in  the  opinion  of  the  oourk 

L.  V.  Hitchcock,  for  Appellant. 

C.  P.  Sprague,  for  Respondent 

Oabouttb,  J. — ^The  defendants  were  partners  doing 
a  general  merchandise  husiness.  Beecher  was  the  gen- 
eral manager  thereof,  Crumbaugh  living  at  a  distance, 
and  being  seldom  at  the  place  of  business.  While  de- 
fendants were  so  engaged  as  partners,  on  the  31st  of 
July,  1886,  plaintiff  deposited  with  the  firm  the  sum  of 
$1,050.  The  defendant  Crumbaugh  was  absent,  as  he 
usually  was,  from  his  place  of  business  at  the  time  the 
deposit  was  made.  The  money  was  handed  to  defendant 
Beecher,  as  a  member  of  the  firm,  who  deposited  it  with 
the  firm  funds,  giving  a  receipt  therefor  in  the  name  of 
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the  firm,  and  it  was  thereupon  used  in  the  business  of 
Beecher  &  Crumbaugh,  Beecher  failing  to  inform  Crum- 
baugh  of  the  transaction.  This  action  was  brought  to 
recover  from  the  partnership  the  amount  of  money  so 
deposited. 

The  only  question  involved  in  this  appeal  is  as  to  the 
liability  of  the  appellant,  Crumbaugh,  upon  the  foregoing 
state  of  facts.  If  Beecher  had  used  the  money  for  his 
individual  purposes,  with  some  reason  it  might  be  urged 
that  no  liability  was  created  against  Crumbaugh,  for  the 
transaction  of  the  receipt  of  the  money  was  outside  of 
the  regular  business  of  the  partnership.  But  here  the 
money  was  used  for  the  purchase  of  partnership  goods 
and  the  payment  of  partnership  debts.  It  was  directly 
applied  to  the  satisfaction  of  Crumbaugh's  liabilities, 
and  this  was  all  done  by  the  partner,  who  received  the 
money  in  the  name  of  the  partnership,  and  who  had  the 
entire  charge  and  control  of  the  business.  Beecher  had 
full  power  to  borrow  money  for  the  use  of  the  firm,  and 
sign  notes  in  the  name  of  the  firm,  and  thus  bind  his 
partner.  Looking  at  this  transaction  in  its  most  favor- 
able light  for  the  appellant,  he  should  not  be  placed  in 
a  better  position  toward  the  plaintiff  than  if  Beecher 
had  given  a  firm  note  for  the  money,  rather  than  a  firm 
receipt.  Beecher  and  the  plaintiff,  Dammon,  both  testi- 
fied that  the  money  was  left  with  the  firm,  and  the  re- 
ceipt 80  indicates.  The  fact  that  one  partner  was  not 
present  at  the  moment  the  money  passed  from  plaintiff 
into  the  safe  of  the  firm  is  immaterial.  Under  all  the 
circumstances  of  the  case,  we  are  bound  to  hold  that 
when  the  managing  partner  used  this  money  for  the 
benefit  of  the  partnership,  the  partnership  was  liable 
for  money  had  and  received.  It  may  be  conceded  that 
the  act  of  the  partner  who,  being  a  trustee,  improperly 
employs  the  money  of  his  cestui  que  trust  in  the  partner- 
ship business  does  not  of  itself  create  a  liability  in  favor 
of  the  beneficiary  against  the  firm ;  but  the  present  case 
is  much  broader  in  its  facts.  This  entire  question  is 
exhaustively  discussed  in  the  case  of  In  re  Ketchum,  1 
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Fed.  Rep.  815,  and  the  doctrine  there  declared  goes  to 
much  greater  lengths  than  is  necessary  to  support  the 
plaintiflf's  claims  in  the  present  case. 

For  the  foregoing  reasons,  let  the  judgment  ond  order 
be  affirmed. 

Harrison,  J.,  and  Patbrson,  J.,  concurred. 


[No.   19021.     Department  One.— March  10,   1803.] 

FREDERICK   S.   GOULD,   Executor,   etc..  Respond- 
ent, V.  JOHN  WISE,  Appellant. 

Deed — Deuyebt — ^Assent  of  Grantor. — Delivery  is  the  force  that 
vitalizes  an  instrument;  and  a  deed  can  take  no  effect  until  delivery, 
which  is  dependent  upon  the  assent  of  the  grantor. 

Id. — Clandestine  Possession  of  Oranteb — Non-fulfillicent  of 
Agreed  Conditions — Title. — Where  a  grantee  named  in  a  deed  Be> 
cures  possession  thereof  clandestinely,  or  in  any  manner  without  a 
fulfillment  of  the  agreed  conditions,  or  consent  of  the  grantor  to  a  de- 
livery, there  ii  no  delivery  of  the  deed,  and  no  title  passes  to  th% 
grantee. 

Id. — Fraxtdulbnt  MoBTOAaE  bt  Oranteb  before  Delitert — ^Mobt- 
GAGE  TO  Grantor  for  Purchase-monet — Prioritt. — ^Where  an  in- 
tending purchaser  of  land  contracted  with  the  owner  thereof  for  its 
purchase,  agreeing  to  pay  part  of  the  purchase-money  in  cash,  and  to 
execute  a  mortgage  for  the  balance,  and  after  the  deed  was  signed 
and  acknowledged,  and  while  it  was  lying  upon  the  table  of  a  con- 
veyancer, who  was  engaged  in  preparing  the  notes  and  mortgage, 
which  were  to  be  delivered  contemporaneously  with  the  deed*  the  pur- 
chaser took  it  from  the  room,  and  without  the  knowledge  of  th«  grant- 
or negotiated  a  loan  thereon  from  a  third  party,  executing  a  mort- 
gage therefor,  and  al>out  a  half-hour  thereafter  he  returned  to  the 
grantor  and  signed  the  mortgage  and  notes:  held,  that  the  delivery 
was  not  complete  until  the  mortgage  and  notes  to  the  grantor  were 
rigned,  and  that  the  mortgage  of  the  grantee  created  no  lien  upon 
the  property  as  against  the  grantor. 

Id. — Negligence  of  Grantor — Estoppel — Non-delivert  of  Deed.— 
In  such  case  the  act  of  the  grantor  in  allowing  the  deed  to  be  re- 
moved from  the  room  before  the  execution  of  the  mortgage,  even  con- 
ceding it  to  be  negligence  on  his  part,  was  not  such  degree  of  negli- 
gence as  to  create  an  estoppel  against  him  in  favor  of  the  mortgagee 
of  the  grantee  without  notice  to  prevent  a  plea  of  non-delivery  of 
the  deed  to  the  grantee. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  denying  a  new 
triaL 
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The  facts  are  stated  in  the  opinion  of  the  court 

Willis  &  Appel,  and  Houghton,  Silent  &  Campbell,  for 
Appellant 

Richairde  &  Carrier,  and  Del  VaUe  &  Munday,  for  Re- 
spondent 

Gabouttb,  J.— Upon  the  sixth  day  of  March,  1888, 
appellant.  Wise,  entered  into  an  agreemtnt  with  Charles 
O.  and  Asa  Adams  to  convey  to  them  certain  land. 
Upon  March,  12,  1889,  Charles  Adams,  one  of  the  par- 
ties to  the  agreement,  transferred  his  interest  in  the 
property  to  his  co-purchaser,  Asa  Adams.  On  the  same 
day,  Asa  Adams,  haying  procured  the  deed  from  his 
co-purchaser,  applied  to  appellant,  Wise,  for  a  deed  of  the 
premises  contracted  for,  representing  to  him  that  he 
would  pay  one  thousand  dollars  cash,  which,  together 
with  five  hundred  dollars  which  had  been  paid  at  the 
date  of  the  execution  of  the  contract,  would  amount  to 
fifteen  hundred  dollars  paid  on  the  purchase  price, 
and  that  he  would  execute  the  mortgage  provided  for  in 
the  agreement  aforesaid  for  the  balance.  Appellant  at 
the  time  was  weak  and  infirm  from  old  age  and  sickness, 
and  was  conveyed  by  Asa  Adams  in  a  vehicle  to  the 
office  of  a  notary,  and  there  the  deed  and  the  notes  and 
mortgage  set  forth  in  the  cross-complaint  herein  were 
executed  in  the  manner  hereinafter  stated.  Before  the 
payment  of  the  one  thousand  dollars,  Adams,  without  the 
consent  of  Wise,  took  the  deed  from  the  notary's  office, 
presented  it  to  R.  W.  Poindexter,  a  real  estate  agent  who 
was  loaning  money  for  the  deceased,  Julia  F.  Gould,  and 
there  executed  the  note  and  mortgage  set  forth  in  plain- 
tiff's complaint.  He  thereupon  returned  to  the  notary's 
office,  where  Wise  was  awaiting  him,  executed  the  notes 
and  mortgage  to  Wise,  and  gave  him  a  check  for  the 
cash  payment,  and  Wise  thereupon  had  his  mortgage 
recorded.  Prior  to  this  time,  Poindexter  went  to  the 
recorder's  office,  recorded  the  deed  from  appellant  to 
Adams,  and  also  the  mortgage  given  to  plaintiff     Ap^ 

i  I 
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pellant  was  ignorant  of  the  transaction  between  Adams 
and  Poindexter,  and  had  no  notice  whatever  concerning 
plaintiff's  mortgage.  When  respondent's  mortgage  be- 
came due,  he  commenced  this  action,  and  impleaded 
therein  appellant^  Wise,  who  answered,  and  filed  his  cross- 
complaint  seeking  to  foreclose  his  mortgage,  and  claim- 
ing that  it  was  prior  and  superior  to  plaintiff's  mortgage. 

The  sole  question  involved  in  this  case  arises  as  to 
the  relative  priority  of  these  respective  mortgages.  Upon 
the  trial,  judgment  went  for  the  respondent,  and  this  ap- 
peal is  prosecuted  from  that  judgment,  and  from  the  order 
denying  a  new  trial. 

We  will  not  enter  into  a  discussion  of  the  question 
whether  the  contract  of  sale  constituted  an  equitable 
mortgage  lien  of  which  the  respondent  had  constructive 
notice,  and  which  continued  down  to  and  merged  in  the 
mortgage  made  to  Wise  under  the  provisions  of  his  con- 
tract. The  case  can  be  disposed  of,  and  therefore  should 
be  disposed  of,  upon  much  more  simple  grounds. 

At  the  time  respondent  loaned  the  money  and  took 
the  mortgage  as  security  for  the  loan,  Adams  had  no 
title  to  the  land,  and  as  a  necessary  consequence  re- 
spondent got  no  security  for  the  money  loaned.  This 
view  of  the  matter  is  not  directly  presented  in  appel- 
lant's argument,  but  it  goes  to  the  heart  of  the  case,  and 
is  so  apparent  from  a  reading  of  the  evidence  that  we 
cannot  avoid  its  consideration.  Appellant  gave  the 
only  evidence  bearing  upon  this  branch  of  the  case,  and 
his  testimony  was  as  follows:  ^'I  am  eighty-three  years 
old;  I  was  sick  on  the  12th  of  March,  and  Adams  came 
to  my  house  in  a  buggy;  he  had  a  deed  for  my  property 
with  him,  ready;  he  got  me  to  sign  it  in  the  wagon;  then 
he  took  me  to  a  place  to  give  a  mortgage.  He  was  to 
give  me  one  thousand  dollars,  and  a  mortgage  and  notes 
for  the  balance.  He  hurried  me  up,  so  that  he  could 
get  the  money  out  of  the  bank  before  it  was  closed.  A 
man  came  out  of  the  door  with  a  pen  and  ink,  and  swore 
me,  and  I  signed  the  deed.  Then  Adams  drove  off,  and 
took  me  to  another  place.     He  had  spoke  to  a  man  to 
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make  oat  fhe  mortgage,  and  he  staid  there  a  little  bit, 
and  the  man  was  making  out  the  mortgage  and  writing 
it  up;  I  thought  I  was  to  have  the  first  mortgage.  He 
says,  Tiet  me  see  that  deed.'  He  got  the  deed  and 
cleared  out  with  it;  I  didn't  like  it  very  good;  I  hadn't 
got  no  mortgage  yet,  and  he  left  the  mortgage  and  these 
notes  laying  there.  He  was  not  gone  more  than  half 
an  hour.  He  didn't  leave  the  notes  and  mortgage  ?nth 
anybody, — left  them  laying  where  the  man  was  writing 
them.  When  he  came  back,  we  drove  to  the  court-house, 
and  I  recorded  my  mortgage.  He  gave  me  a  check  for 
seven  hundred  dollars,  and  paid  me  most  of  the  balance 
of  the  one  thousand  dollars  afterwards  in  small  sums. 
The  deed  laid  on  the  table,  and  he  says,  'Let  me  see 
that  deed.'  He  reached  over  and  pulled  it  away.  I  did 
not  think  he  was  going  away,  but  he  was  gone.  He 
signed  the  mortgage  and  notes  when  he  came  back,  and 
gave  me  the  check  then.'* 

This  evidence,  sifted  of  immaterial  matters,  discloses 
that  after  the  deed  was  signed  and  acknowledged,  and 
while  lying  upon  the  table  in  the  presence  of  both  par- 
ties, it  was  taken  therefrom  by  Adams,  who  thereupon 
left  the  room  with  the  deed  in  his  possession.  At  that 
moment,  the  conveyancer  was  engaged  in  preparing  the 
notes  and  mortgage  which  formed  the  principal  consid- 
eration for  the  deed,  and  which  were  to  be  delivered 
contemporaneously  with  the  deed.  Upon  this  state  of 
facto,  it  is  apparent  that  no  delivery  occurred  at  the 
time  Adams  obtained  possession  of  it,  and  that,  as  a 
consequence,  no  title  was  in  him  at  the  time  he  nego- 
tiated the  loan,  and  no  mortgage  lien  was  secured  upon 
the  realty  by  the  mortgagee  at  that  date,  as  against  the 
grantor,  Wise.  Delivery  is  the  force  that  vitalizes  the 
instrument.  Here  there  was  no  life  in  the  instrument, 
because  there  was  no  delivery.  Delivery  is  dependent 
upon  the  intention,  the  consent  of  the  grantor,  and  here 
there  was  an  entire  absence  of  intention  to  make  a  de- 
livery until  the  notes  and  mortgage  were  also  delivered. 
The  respective  acts  of  the  grantee  and  grantor  as  to  the 
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delivery  of  the  deed  and  the  securities  were  to  be  con- 
current. The  delivery  of  the  deed  was  dependent  upon 
the  assent  of  the  grantor,  and  his  assent  was  dependent 
upon  the  perfonnance  of  acts  by  the  grantee.  The 
grantee's  possession  of  the  deed  upon  any  other  terms 
or  conditions  was  against  the  assent  of  the  grantor,  and 
for  that  reason  the  instrument  had  no  life.  This  prin- 
ciple is  elementary,  but  is  fully  discussed  in  Everts  v 
Swift,  4  Wis.  343;  65  Am.  Dec.  314;  Henry  v.  Carson, 
96  Ind.  412;  Fitzgerald  v.  Goff,  99  Ind.  28;  Jones  v.  Love- 
less, 99  Ind.  317. 

Again,  it  has  been  repeatedly  held  that  the  fraudulent 
procurement  of  a  deed  deposited  as  an  escrow  from  the 
depositary  by  the  grantee  named  therein  will  not  oper- 
ate to  pass  the  title,  and  the  subsequent  purchaser  from 
such  grantee,  without  notice,  and  for  a  valuable  consid- 
eration, derives  no  title  thereby,  and  will  not  be  pro- 
tected. {Everts  v.  Swift,  6  Wis.  453 ;  Shirley  v.  Ayres,  14 
Ohio,  308;  45  Am.  Dec.  546;  Stanley  v.  Valentine,  79  111., 
544;  Harkreader  v.  Clayton,  56  Miss.  383;  31  Am.  Rep. 
369;  Henry  v.  Carson,  96  Ind.  412;  Tisher  v.  Beckmth, 
30  Wis.  55;  11  Am.  Rep.  546.)  The  foregoing  cases  are 
conclusive  to  the  effect  that  if  a  grantee  secure  posses- 
sion of  a  deed  clandestinely,  or  in  any  manner  without 
a  fulfillment  of  the  agreed  conditions,  there  has  been 
no  delivery  with  the  assent  of  the  grantor,  and  therefore 
no  title  has  passed. 

These  principles  of  law  being  established,  there  is 
nothing  remaining  to  defeat  appellant's  rights  in  the 
premises,  unless  he  was  guilty  of  such  negligence  in 
allowing  the  deed  to  be  taken  from  his  presence  and 
from  the  room  as  to  create  an  estoppel  against  him  in 
favor  of  respondent  as  an  innocent  third  party,  and  we 
think  no  such  state  of  facts  i3  disclosed  by  this  record. 
The  principle  of  equity  that  where  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a  third,  he  who  has 
enabled  such  third  person  to  cause  the  loss  must  bear 
it,  is  entirely  too  broad  in  its  scope  to  be  invoked  in 
this    character    of    action.       That    principle    is   specially 
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applicable  where  the  loss  has  been  occasioned  by  reason 
of  a  trust  or  confidential  relation  having  existed,  to 
some  extent  at  least,  toward  the  third  party.  But  we 
have  failed  to  find  a  case  where  an  estopped  has  been 
successfully  pleaded  under  the  circumstances  here  pro-* 
sented.  To  create  an  estoppel  against  the  grantor  in 
this  character  of  action,  if  one  can  be  created,  requires 
the  proof  of  that  degree  of  negligence  upon  his  part 
which  could  only  result  from  the  want  of  ordinary  oare. 
As  wa3  said  in  the  case  of  Burson  v.  Hv/ntington,  21  Mich. 
436,  in  discussing  this  principle  with  reference  to  the 
delivery  of  a  promissory  note:  "The  maker,  therefore, 
cannot  be  held  responsible  for  any  negligence.  There 
was  nothing  to  prove  negligence,  unless  he  was  bound 
to  suspect  and  treat  as  a  knave,  a  thief,  or  a  criminal 
the  man  who  came  to  his  house,  apparently  on  busi- 
ness, because  he  afterwards  proved  himself  to  be  such. 
This,  we  think,  would  be  preposterous." 

In  Tisher  v.  Beckwith,  30  Wis.  55,  11  Am.  Rep.  546, 
Chief  Justice  Dixon,  in  speaking  to  this  subject,  said: 
*1t  might  possibly  be  that  a  case  of  that  kind  could  be 
presented  where  the  negligence  of  the  supposed  grantor 
in  this  respect  was  so  great,  and  his  inattention  and 
carelessness  to  the  rights  of  others  so  marked,  that  the 
law  would  on  that  account  estop  him  from  setting  up 
his  title  as  against  a  bona  fide  purchaser  for  value  un- 
der such  deed."  Even  conceding  some  negligence  upon 
the  part  of  the  grantor,  Wise,  in  allowing  the  deed  to  be 
removed  from  the  room  it  certainly  does  not  leaoh  that 
degree  of  negligence  which  would  justify  an  estoppel 
against  a  plea  of  non-delivery  of  the  deed. 

For  the  foregoing  reasons,  let  the  judgment  be  revened, 
and  the  cause  remanded. 

Habbisok,  J.,  and  Patebson,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank,  and  filed  the  following  opinion  on  the 
28thof  April,  1893:— 
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Bbatty,  C.  J. — ^Having  dissented  from  the  order  de- 
nying a  rehearing  of  this  cause,  I  desire  to  state  briefly  the 
grounds  of  my  dissent 

The  decision  of  the  court  is  based  upon  the  single 
proposition  that  on  the  facts  testified  to  by  the  appellant 
he  was  not  estopped  to  deny  the  delivery  of  his  deed  as 
against  an  innocent  purchaser  for  value  from  his  gran- 
tee. There  are  other  questions  presented  by  the  record 
which  have  been  fully  argued  by  counsel ;  but  since  they 
have  been  left  unnoticed  by  the  court,  they  will  not  be 
considered  here,  it  being  my  intention  merely  to  state 
my  reasons  for  dissenting  from  the  proposition  decided, 
as  to  which  alone  the  case  becomes  a  precedent. 

If  there  were  no  doubt  of  the  soundness  of  the  con- 
chifiion  that  on  the  facts  as  stated  by  the  appellant  there 
was  no  estoppel,  it  would  still,  in  my  opinion,  be  insufS- 
oient  to  warrant  a  reversal  of  the  judgment  and  order 
of  the  superior  court;  for  the  judge  who  tried  the  cause 
was  not  bound  to  accept  the  appellant's  version  of  the 
facts  upon  his  own  uncorroborated  testimony.  The  pos- 
Besrion,  by  his  grantee,  of  his  deed,  fully  and  formally 
executed,  acknowledged,  and  certified,  and  containing  a 
recital  that  the  purchase  price  had  been  fully  paid,  was 
prima  fade  proof  of  a  delivery.  It  created  a  presump- 
tion against  appellant  which  it  became  necessary  for 
him  to  rebut,  and  his  testimony  that  there  was  no  de- 
livery merely  produced  a  conflict  of  evidence  upon 
which  the  finding  of  the  judge  who  tried  the  cause 
should  be  held  conclusive.  To  rebut  the  presumption 
of  delivery  in  such  a  case  for  the  purpose  of  defeating 
the  title  of  an  innocent  purchaser  who  has  paid  a  valu- 
able consideration  on  the  faith  of  the  grantee's  posses- 
sion of  a  deed  to  which  every  appearance  of  validity  has 
been  imparted  by  the  voluntary  act  of  the  grantor,  it  is 
necessary  to  show  not  only  that  there  was  no  delivery 
as  between  the  parties  to  the  instrument,  but  that  the 
grantor  did  not  voluntarily  intrust  it  to  the  custody  of 
the  grantee,  or  allow  him  to  obtain  the  custody  by  any 
culpable  negligence;    for  if  the  grantor  has  voluntarily 
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intruBted  such  evidence  of  title  to  one  who  abuses  his 
confidence,  or  even  if  he  has  neglected  reasonable  pre- 
cautions to  prevent  his  perfected  deed  from  being  stolen, 
he  is  estopped  from  denying  a  delivery  as  against  an 
innocent  purchaser  for  value.  All  the  authorities  sus- 
tain this  proposition,  and  none  more  emphatically  than 
those  cited  in  support  of  the  opinion  of  the  court. 

This  being  so,  upon  what  principle  can  it  be  held 
that  a  trial  court  must  accept  the  uncorroborated  testi- 
mony of  the  grantor  that  he  did  not  intrust  his  grantee 
with  the  possession  of  his  deed,  and  that  he  was  not 
guilty  of  culpable  negligence  in  allowing  him  to  get 
possession  of  it?  It  seems  to  me  a  su£Sciently  danger- 
ous rule  to  hold  that  such  testimony  may  be  accepted 
to  defeat  the  apparent  validity  of  the  deed.  To  hold 
that,  as  matter  of  law,  it  necessarily  defeats  its  validity — 
or  in  other  words,  that  when  the  trial  judge  has  found 
in  favor  of  the  presumption,  and  against  the  testimony 
of  the  interested  party,  his  finding  of  fact  must  be  re- 
versed on  the  ground  that  it  is  contrary  to  the  evidence — 
is  going  beyond  all  reason,  and  in  the  face  of  numerous 
decisions  of  this  court.  It  establishes  a  new  rule,  which 
not  only  puts  it  in  the  power  of  a  party  to  relieve  him- 
self of  the  consequences  of  his  own  folly  or  negligence 
at  the  expense  of  innocent  purchasers,  but  opens  a  wide 
door  to  deliberate  fraud;  and  this  in  a  class  of  transac- 
tions of  every-day  occurrence,  which  it  should  be  the 
policy  of  the  law  to  guard,  against  every  element  of  dan- 
ger or  uncertainty. 

But  aside  from  this  consideration,  which  is  sufiicientiy 
serious,  I  am  entirely  satisfied  that  there  is  no  authority 
for  holding  that  on  a  fair  construction  of  the  appellant's 
own  statement  of  the  manner  in  which  Adams  obtained 
and  kept  possession  of  his  deed,  he  is  not  estopped  to  deny 
a  delivery.  Two  decisions  only  are  cited  in  the  opinion  of 
the  court  to  sustain  its  conclusion  upon  this  point  In 
one  {Burson  v.  Huntington,  21  Mich.  416;  4  Am.  Rep. 
497),  it  was  held  that  the  maker  of  a  negotiable  prom- 
issory  note   was   not   estopped   to   deny   its   delivery   as 
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against  an  innocent  holder  for  value;  and  in  the  other 
{TUhet  V.  Beckwith,  30  Wis.  55;  11  Am.  Rep.  546),  it 
was  held  that  a  grantor  of  land  was  not  estopped  to 
deny  a  delivery  of  his  deed  against  an  innocent  pur- 
chaser for  value.  But  in  each  of  those  cases  the  in- 
strument in  question  had  been  obtained  by  theft,  and 
without  the  consent,  express  or  tacit,  of  the  maker. 
It  had  not,  in  other  words,  been  intrusted  by  the 
maker  or  grantor  to  the  custody  of  the  payee  or  gran- 
tee, and  the  only  question  was  one  of  culpable  neg- 
ligence. The  opinion  of  the  court  in  each  case  fully 
and  expressly  concedes  that  if  the  instrument  had  been 
volimtarily  intrusted  to  the  party  making  a  fraudulent 
use  of  it,  the  loss  must  have  fallen  upon  the  maker  or 
grantor.  It  was  also  conceded  that  the  same  result 
must  have  ensued  if  the  instrument  had  come  into  the 
hands  of  the  grantee  or  payee  by  reason  of  the  culpable 
negligence  of  the  maker  or  grantor.  But  it  was  held,  on 
the  peculiar  facts  of  each  case, —  proved  by  the  testimony 
of  disinterested  witnesses, —  that  there  was  no  culpable 
negligence.  In  the  Michigan  case,  the  maker  of  the 
note,  after  signing  it,  but  before  it  was  stamped,  went 
out  of  the  room  to  get  a  surety  to  sign  with  him,  leaving 
the  note  lying  on  a  table,  and  his  sister  present,  at  the 
same  time  directing  the  payee  not  to  touch  it  while  he 
was  gone.  Before  he  returned,  the  payee  took  the  note, 
and  went  away  with  it,  in  defiance  of  the  command  of 
the  maker  and  the  protest  of  his  sister.  It  was  held  not 
culpable  negligence  to  fail  to  anticipate  this  criminal  act 
of  the  payee. 

In  the  Wisconsin  case,  the  deed,  not  fully  executed, 
was  placed  in  a  locked  trunk,  of  which  the  grantor's  wife 
kept  the  key.  While  so  kept,  it  was  stolen  by  the  grantee 
(the  grantor's  son),  and  completed  by  a  forgery.  The 
court  in  its  opinion  distinctly  says  that  if  the  deed  had 
been  completely  executed  by  the  grantor,  the  loss  must 
have  fallen  on  him,  on  account  of  his  negligence  in  leav- 
ing it  where  the  grantee  oonid  jiain  access  to  it,  but 
holds  that  he  was  not  bonnd    lo  Mnticipnto   ilio   thi^fl   o/ 
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an  instrument  to  which  apparent  validity  could  only  be  im- 
parted "by  the  crime  of  forgery/' 

It  seems  scarcely  necessary  to  point  out  the  broad  dis- 
tinction between  those  cases  and  one  in  which  the 
grantor  shows  by  his  own  testimony  that  his  grantee 
took  the  deed  into  his  possession  and  kept  it  long 
enough  to  impose  upon  an  innocent  mortgagee  by  his 
tacit  if  not  his  express  consent.  All  the  authorities  are 
clear  to  the  effect  that  if  Adams  had  asked  and  obtained 
express  permission  of  the  appellant  to  take  the  deed 
away,  the  estoppel  would  have  been  complete;  and  if  an 
express  consent  will  raise  the  estoppel,  I  cannot  see  why 
a  tacit  consent  does  not  work  the  same  result.  If  my 
deed  is  lying  on  a  table  before  me,  and  my  grantee  tells 
me  by  word  and  act  that  he  is  going  to  take  it  away 
with  him  if  I  make  no  effort  to  prevent  him,  if  I  utter 
no  word  of  protest,  I  consent  as  truly  as  if  I  did  so  by 
express  words.  This  is  precisely  what  the  appellant 
did.  He  knew,  apparently,  that  he  was  running  a  risk, 
— ^he  did  not  like  it,  but  he  permitted  it, — and  having 
enabled  his  grantee  to  perpetrate  a  fraud,  he  is  allowed 
to  saddle  its  consequences  upon  an  innocent  party. 
More  than  this,  he  is  allowed  to  subject  an  innocent 
party  to  a  serious  hardship,  in  order  that  he  may  reap 
an  advantage  from  his  own  wrong.  The  case  shows 
that  the  same  thousand  dollars  advanced  by  the  re- 
spondent on  her  mortgage  was  paid  over  to  the  appel- 
lant as  the  second  installment  of  the  purchase  price  of 
the  land,  and  this  by  the  decree  of  the  court,  he  is 
allowed  to  keep,  together  with  the  first  payment,  and 
his  land  In  other  words,  he  comes  out  of  the  transac- 
tion with  the  land  that  he  sold,  with  the  five  hundred  dol- 
lars paid  at  the  date  of  the  sale,  and  with  the  thousand 
dollars  of  which  the  respondent  has  been  defrauded  by 
his  assistance.  If  Adams  had  not  been  enabled  to  per- 
petrate this  fraud  by  the  opportunity  the  appellant  gave 
him,  it  IS  to  be  presumed  he  never  would  have  made  a 
second  payment  on  his  purchase,  and  the  most  the  ap- 
pellat)t   could   have   got   would   have  been   the   first  pay- 
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ment  and    the  land.      By    contributing  to    entrap  the 

respondent  he    adds  to    his  gains  the  precise  sum  and 
the  identical  money  which  the  respondent  was    induced 

to    advance.     He  is  not    content  to  be  restored    to  the 

position  he  would  have  occupied  if  the  fraud    had  not 
been  committed,  but  must  make  all  the  profit  of  it. 

There  is,  in  my    opinion,    no  rule  of  equity  or  law 
that  lends  itoelf  to  such  a  conclusion. 
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THE   PEOPLE,   Bbspondbnt,  v.   WHiLIAM   GILLIS, 
Appsllant. 

GsnoirAL  Law — Bvidenob — CROss-EXAioNATioir  or  PBOssoumra 
WiTiTESS — ^Bmflotmbnt  OF  ASSOCIATE  COUNSEL. — In  a  crimisal 
prosecution,  it  is  error  for  the  court  to  refuse  to  allow  the 
■el  for  the  defendant  to  ask  the  prosecuting  witness,  upon 
examination,  whether  he  had  employed  an  attorney,  who  was  acting  as 
associate  counsel  for  the  prosecution. 

Id. — ^Refutahon  ot  Defendant — Deposition — OBjEcnoii  io  S^n- 
DBNCS— Reoobd  ufon  APPEAL. — Where,  at  the  taking  of  a  depositiOD 
for  the  defendant,  a  question  was  asked  as  to  the  general  reputation 
of  the  defendant  "for  peace  and  quiet,  and  as  a  law-abiding  dtiien,** 
and  no  objection  to  the  question  appears  to  have  been  made  at  tfa« 
taking  of  the  deposition,  but  an  objection  to  such  question,  as  not  be- 
ing in  statutory  form,  and  as  incompetent,  was  sustained  at  the  trial* 
the  ruling  will  not  be  reversed  upon  appeal,  where  the  record  is 
silent  as  to  where  the  deposition  was  taken,  and  as  to  whether  in  tiM 
presence  or  absence  of  counsel  for  the  people. 

Id. — Appeal— Presumption— Showing  of  Bbrob. — ^Brror  will  not  bs 
presumed  upon  an  appeal,  but  must  be  affirmatlTely  shown  bj  ths 
record. 

Appeal  from  a  judgment  of  the  Superior  Gourt  of 
San  Diego  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion. 

M.  L.  Rawson,  and  H.  E,  Doolittle,  for  Appellant 

Attorney-Oeneral  W.  H.  H.  Hart,  and  Johnstone  Jones, 
for  Respondent 
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Skarls,  C. — The  defendant,  William  Gillia,  was 
prosecuted  by  information  for  an  assault  with  a  deadly 
weapon  upon  the  person  of  one  Till  Vasquez,  and  upon 
trial  by  a  jury  was  convicted  of  "simple  assault/' 

Judgment  was  rendered  upon  the  verdict,  imposing  a 
fine  of  two  hundred  dollars.  From  the  judgment,  and 
from  an  order  denying  a  motion  for  a  new  trial,  this  ap- 
peal is  taken.  Two  errors  are  assigned  by  the  appel- 
lant. 

1.  At  the  trial  the  prosecution  was  conducted  by  Dis- 
trict Attorney  Johnstone  Jones,  and  J.  L.  Copeland,  Esq., 
as  associate  coimsel.  Upon  cross-examination,  coimsel 
for  defendant  asked  Till  Vasquez,  the  prosecuting  wit- 
ness, the  following  question:  "Have  you  employed  Mr. 
Copeland  in  this  case?" 

The  question  was  objected  to  as  immaterial  and  irrel- 
evant. Counsel  for  appellant  insisted  the  question  was 
intended  to  show  the  interest  of  the  witness.  The  court 
sustained  the  objection,  remarking:  "It  is  presumed  the 
prosecuting  witness  has  interest.  I  do  not  think  it  ne-^ 
cessary.''     This  ruling  is  assigned  as  error. 

It  is  a  well-settled  doctrine  that  in  determining  the 
guilt  or  innocence  of  one  charged  with  crime,  it  is  proper 
to  inquire  of  a  witness  for  the  prosecution,  on  cross-ex- 
amination, whether  he  has  not  expressed  feelings  of  hos- 
tility towards  the  prisoner.  Questions  of  like  character, 
tending  to  show  animus,  are  equally  proper. 

It  has  been  contended  that  in  the  case  of  a  prosecut- 
ing witness  who  has  been  directly  injured  by  the  alleged 
offense,  bias  and  feeling  are  to  be  presumed  by  the  jury, 
and  the  propriety  of  permitting  or  refusing  questions  of 
this  character  should  be  confined  to  the  discretion  of  the 
trial  court,  and  that  error  assigned  upon  its  action  should 
not  be  upheld. 

In  the  light  of  the  former  rulings  of  this  court,  I  am 
not  at  liberty  to  consider  this  distinction. 

In  People  v.  Blackwell,  27  Cal.  ©6,  which  was  a  crim- 
inal action,  the  prosecutrix  was  asked  by  defendant's 
counsel,    on   cross-examination,    "if    she    had    employed 
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Budd  &  Carr  and  Heslep  &  Jenkins  to  assist  the  dis- 
trict attorney  in  the  prosecution."  The  district  at- 
torney objected  to  the  question,  on  the  ground  that  the 
proof  was  incompetent.  The  objection  was  sustained, 
and  the  defendant  excepted.  This  court,  in  its  opinion 
reversing  the  judgment,  said:  "We  cannot  determine, 
nor  is  it  either  necessary  or  proper  for  us  to  inquire, 
what,  if  any,  eflfect  an  affirmative  answer  to  the  ques- 
tion would  have  had  on  the  minds  of  the  jury.  The 
defendant  had  a  right  to  ask  the  question.  If  a  witness 
retain  counsel  in  a  case  to  which  he  is  not  a  party,  and 
in  the  result  of  which  he  has  no  interest,  it  is  a  fact  go- 
ing to  the  credibility  of  the  witness.  The  witness  may 
have  thus  interposed  on  considerations  of  humanity  or 
of  public  justice,  or  he  may  have  been  influenced  by 
private  grudge;  but  the  party  against  whom  the  witness 
is  produced  is  always  entitled  to  inquire  of  the  witness 
as  to  the  fact,  and  if  admitted,  it  goes  to  the  jury  for 
whatever  it  is  worth;  and  such  explanation  of  motives 
as  the  witness  may  give  for  his  action  goes  with  it." 
Baker  v.  Joseph,  16  Cal.  173,  and  1  Greenleaf  on  Evi- 
dence, sees.  449,  450,  are  cited  in  support  of  the  opinion. 
People  V.  Lee  Ah  Chuck,  66  Cal.  662,  and  the  late  case  of 
People  V.  Thomson,  92  Cal.  506,  are  to  the  same  effect 

In  the  case  last  cited,  a  witness  for  the  prosecution  in 
a  case  of  homicide  testified,  on  cross-examination,  that 
"shortly  after  the  shooting  he  went  to  the  scene  of  the 
homicide,  and  took  his  rifle  with  him.  Q.  'What  did 
you  take  your  rifle  with  you  for?'"  An  objer>tion  to 
this  question  was  sustained,  and  the  ruling  was  held 
erroneous. 

I  am  of  opinion  a  like  conclusion  should  be  reached 
upon  the  eiror  assigned  in  this  case. 

2.  The  second  error  assigned  is  based  upon  the  ac- 
tion of  the  court  in  ruling  out  the  answer  contained  in 
a  deposition  taken  on  behalf  of  the  defendant. 

At  the  taking  of  the  deposition,  counsel  for  defend- 
ant asked  the  following  question:  "Do  you  know  what 
the  reputation  of  William  Gillis,  the  defendant  in    this 
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action,  is, — that  is,  what  his  general  reputation  is  for 
peace  and  quiet,  and  as  a  law-abiding  citizen?" 

It  does  not  appear  that  any  objection  was  made  to  the 
question  at  the  time  and  place  of  taking  the  deposition. 

It  was  objected  to,  however,  at  the  trial,  as  not  being 
in  statutory  form,  and  as  incompetent;  the  objection 
was  sustained  by  the  court,  and  the  ruling  excepted  to. 

The  position  taken  by  counsel  for  defendant  in  their 
brief  seems  to  be,  and  is,  that  the  deposition  in  question 
was  taken,  by  stipulation  of  counsel,  before  a  notary 
public,  in  the  presence  of  counsel  for  the  people  and 
for  defendant;  that  no  objection  was  taken  to  the  ques^ 
tion  at  the  time  or  previous  to  the  hearing,  and  that  it 
was  then  too  late. 

The  record  is  searched  in  vain  for  light  on  this  sub- 
ject. It  nowhere  appears  when,  or  where,  or  before 
whom  the  deposition  was  taken;  whether  within  or  out 
of  the  state;  whether  in  the  presence  or  absence  of  coun- 
sel for  the  people.  In  short,  there  is  an  entire  absence 
of  such  a  statement  as  will  enable  us  to  form  an  opinion 
as  to  the  propriety  of  the  action  of  the  court  below. 

As  error  will  not  be  assumed,  but  must  be  shown  by 
the  record,  it  must  be  held  that  the  second  error  urged 
is  without  foundation. 

For  the  reasons  given  relating  to  the  first  error,  it  is 
advised  that  the  judgment  and  order  denying  the  mo- 
tion for  a  new  trial  be  reversed,  and  a  new  trial  ordered. 

VAKCiJxr,  C,  and  Haynbb,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  th« 
judgment  and  order  appealed  from  are  reversed,  and  a 
new  trial  ordered. 

McFaRLAKD^  J.,  FlTZQERALD,  J.,  Dfl  BaWS,  J. 

ZCTII  CaL-« 
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[No.  18086.    Department  Two.— March  18,  1893.] 

B.     0.     HARRIS    BT    ux..    Appellants,    v.    HENRY 
BARNHART,  Respondent. 

Nsw  Tbul — Statkment — SFEOinoATioNB  OT  iNsnrFioDENor  cm  Bvi- 
DENOB  —  Appeal.  —  Specifications  of  insufficiency  of  the  evidence  to 
justify  a  yerdict  in  a  statement  upon  motion  for  a  new  trial  must  be 
disregarded  upon  appeal  from  an  order  refusing  the  new  trial,  where 
the  evidence  in  support  thereof  is  not  to  be  found  in  the  record. 

Id. — Ebbob  Assigned  upoit  Inbtbuotions — Insufficzent  Rboobd 
UPON  Appeal. — Alleged  error  in  instructions  to  the  jury  will  not  be 
considered,  where  the  record  upon  appeal  fails  to  set  forth  the  tes- 
timony upon  which  they  are  predicated,  and  where  it  appears  from  the 
record  that  other  instructions  were  given  which  are  not  embodied 
therein. 

Id. — ^Pbxbuicption  as  to  Additional  Instbugtion. — ^It  must  be  pre- 
sumed upon  appeal,  where  additional  instructions  were  given  which 
are  not  embodied  in  the  record,  that  under  such  instructions,  taken 
with  those  given  and  refused,  the  law  of  the  case  was  properly  pre- 
sented to  the  jury. 

Fobmeb  Adjudication — Mobtqaqb  bt  Deed  Absolutb^— In  an  metioD 
to  recover  an  excess  of  price  received  by  defendant  from  the  sale  of 
property  transferred  by  absolute  deed  from  plaintiff  to  defendant, 
which  it  was  alleged  was  given  as  security  for  indebtedness,  a  former 
judgment  between  the  same  parties  in  an  action  to  set  aside  the  deed, 
the  gist  of  which  was  as  to  whether  the  conveyance  was  absolute  or 
merely  as  security,  is  admissible  in  bar  of  the  action  after  the  time 
for  appeal  in  the  former  action  has  elapsed. 

Id. — Stat  op  Operation  op  Judgment — Bfpeot  op  Motion  iob  Nbw 
Trial. — ^A  motion  for  a  new  trial  does  not  stay  or  suspend  the  opera- 
tion of  a  final  judgment  in  the  cause,  in  the  absence  of  an  order  of  tbt 
court  to  that  effect 

Id. — Bppeot  of  Appeal — ^Bab  of  Subsequent  Aotion. — Where  an  ap- 
peal is  pending,  and  until  the  time  therefor  has  expired,  a  final  judg- 
ment, unless  satisfied,  is  not  evidence  in  bar  of  recovery  in  another 
action  for  the  same  cause. 

Id. — ^Pendenot  of  Action  Dubinq  Time  fob  Appeal — ^Pubadinq — 
Abatement  of  Subsequent  Action. — ^Until  the  time  for  an  appeal 
has  expired,  if  the  judgment  has  not  been  sooner  satisfied,  the  action 
Is,  under  section  1049  of  the  Code  of  Civil  Procedure,  to  be  deemed  as 
pending,  and  the  proceedings  therein  are  admissible  under  proper 
pleadings  in  abatement  of  a  subsequent  action  for  the  same  cause. 

Id. — Lapse  of  Time  fob  Appeal  Pending  Suit—Bvidenoe  of  Fobmeb 
Judgment  in  Bab — Pleading — Supplemental  Answer — ^Waiveb. 
•—Where  the  time  for  an  appeal  from  a  judgment  has  expired  before 
the  judgment  is  offered  in  evidence  in  bar  of  another  action  for  the  same 
cause,  it  is  admissible  in  support  of  a  plea  in  bar  of  the  action,  though 
such  plea  was  made  in  the  answer  before  the  time  for  appeal  had  elapsed^ 
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where  no  objection  is  made  at  the  time  of  its  offer  in  evidence 
npon  the  ground  of  the  want  of  a  supplemental  answer  pleading  such 
judgment  in  bar,  the  defective  plea  in  the  answer  being  waived  by  the 
acquiescence  and  failure  of  the  plaintiff  to  object  thereto. 

Appbal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

/.  B.  Webster,  Thompson  &  Paulaell,  and  L.  W.  Elliott, 
for  Appellants. 

F.  T.  Baldwin,  and  W.  N.  Rutherford,  for  Respondent 

Sbarls^  G. — Plaintiffs,  who  are  husband  and  wife, 
brought  this  action  to  recover  three  thousand  six  hun- 
dred dollars.  According  to  the  allegations  of  the  com- 
plaint, the  plaintiffs,  on  the  fifteenth  day  of  December, 
1884,  were  indebted  to  defendant  in  the  sum  of  about 
$4,374,  a  balance  due  upon  a  promissory  note  of  $8,000 
made  by  them  to  the  latter;  that  on  said  date,  and  as 
security  for  the  payment  of  such  balance,  they  executed, 
acknowledged,  and  delivered  to  defendant  an  absolute 
deed  of  certain  premises,  consisting  of  ten  acres  of  land, 
with  the  improvements  thereon,  known  as  the  Stockton 
House,  situated  near  Stockton. 

The  complaint  avers  that  it  was  intended  by  all  the 
parties  to  the  transaction  that  the  deed  should  be  taken 
as  security,  etc.  It  further  avers  that  defendant,  in 
February,  1885,  sold  the  premises  for  eight  thousand 
dollars,  and  the  action  is  brought  to  recover  the  excess 
received  by  him  over  and  above  his  demand  against 
plaintiffs.     The  action  was  commenced  August  26,  1889. 

The  answer  denies  that  the  deed  was  executed  and 
delivered  as  security,  and  avers  that  it  was  an  absolute 
conveyance,  in  consideration  of  the  indebtedness  of 
plaintiffs  to  him,  amounting  to  six  thousand  dollars, 
and  was  not  intended  or  received  as  security,  etc. 

Defendant,  as  a  further  answer,  and  as  a  bar  to  the 
action    under    the  statute  of  limitations,    sets  up  subdi-  ^  i 
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vision  4  of  section  838,  and  subdivision  1  of  section  339, 
of  the  Code  of  Civil  Procedure,  as  defenses  to  the  action. 
As  a  further  answer,  defendant  alleges  that  on  the 
day  of  July,  1889,  in  an  action  then  pending  in  the 
same  courts  between  the  same  parties,  and  for  the  same 
cause  of  action,  judgment  was  rendered  in  his  favor, 
and  against  the  plaintiffs,  wherein  it  was  adjudged  "that 
said  plaintiffs  are  not  entitled  to  recover  in  this  action, 
and  that  defendant  is  entitled  to  a  judgment  for  his 
costs/'  It  is  further  averred  in  the  usual  form  that 
such  judgment  has  not  been  reversed,  vacated,  or  set 
aside,  and  remains  in  full  force  and  effect 

The  cause  was  tried  before  a  jury.  Defendant  had  a 
verdict,  upon  which  judgment  was  rendered  in  his  favor 
for  costs  of  suit.  Plaintiffs  moved  for  a  new  trial,  based 
upon  the  minutes  of  the  court;  and  from  an  order  deny- 
ing the  motion,  and  from  the  judgment,  this  appeal  is 
taken. 

PlaintifliB,  in  their  notice  of  motion  for  a  new  trial, 
specified  several  particulars  in  which  it  was  claimed  the 
evidence  was  insufficient  to  justify  the  verdict,  but  the 
evidence  in  support  thereof  is  not  to  be  found  in 
the  record,  and  they  must  therefore  be  disregarded. 

Like  considerations  apply  to  the  instructions  given  at 
the  request  of  the  defendant,  except  that  marked  2,  in 
relation  to  the  effect  of  the  former  judgment;  also  to 
those  asked  on  behalf  of  plaintiffs  and  refused.  Not 
having  the  testimony  before  us  upon  which  they  are 
predicated,  it  is  impossible  to  say  whether  or  not  the 
court  erred.  Another  reason  for  not  disturbing  the 
judgment  on  account  of  the  instructions  given  and  re- 
fused is,  that  it  appears  from  the  record  "that  the  court, 
at  the  request  of  the  plaintiffs  and  the  defendant,  and 
on  the  court's  own  motion,  gave  certain  other  further 
and  additional  instructions  to  the  jury."  As  these  ad- 
ditional instructions  are  not  embodied  in  the  record,  it 
must  be  assumed  that,  taken  with  those  given  and  re- 
fused, the  law  of  the  case  was  properly  presented  to  the 
jury. 
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At  the  trial,  defendant  was  permitted  by  the  ooart, 
against  the  objection  of  plaintiffs,  to  introduce  in  evi- 
dence the  judgment  roll  in  the  case  of  B.  C.  HarriB  et  al. 
V.  H.  Bamhart,  No.  3635,  the  object  being  evidently  to 
support  the  defense  of  a  former  adjudication  of  the  same 
subject-matter  set  out  in  the  answer. 

Plaintiffs  excepted  to  the  ruling  of  the  court  admit- 
ting the  judgment  roll,  and  later  to  the  instruction  No. 
2,  given  by  the  court  at  the  request  of  the  defendant, 
holding  that  the  facts  and  issues  passed  upon  in  the 
former  case  were  conclusive  in  the  present  action,  and 
these  rulings  are  assigned  as  error.  The  verdict  in  this 
case  was  rendered  February   28,  1891. 

At  the  date  of  the  trial,  and  when  the  judgment  roll 
in  the  former  cause  was  admitted  in  evidence,  a  motion 
for  a  new  trial  in  such  former  cause  was  pending  and 
undetermined.  I  am  satisfied  that  if  the  record  was 
properly  admitted,  it  proves  the  subject-matter  of  this 
action  to  be  r^  adjudicata. 

The  parties  in  each  action  are  the  same;  the  same 
conveyance  of  the  same  property  is  set  out  in  each  ac- 
tion. Plaintiffs  in  the  former,  as  in  this,  action  claim 
that  the  instrument  was  given  merely  as  security  for  a 
pre-existing  debt.  Defendant  in  each  case  claims  that 
the  conveyance  was  intended  to  be  just  what  on  its  facQ 
it  purported  to  be,  and  was  executed  in  consideration  of 
a  debt  due  and  owing  to  him  from  the  plaintiffs. 

The  only  perceptible  difference  is  apparent,  rather 
than  real.  In  the  former  case,  plaintiffs  alleged  that 
they  were  illiterate,  and  were  induced  to  sign  the  con- 
veyance upon  the  representations  of  defendant  that  it 
was  a  power  of  attorney,  under  which  he  would  sell  the 
premises,  and  when  so  sold  would  pay  them  three  thou- 
sand dollars  and  cancel  their  note.  The  court  found 
against  plaintiffs  on  this  proposition,  and  to  the  effect 
that  the  deed  of  conveyance  was  fully  explained  to  and 
understood  by  plaintiffs,  and  was  not  represented  to 
them  to  be  a  power  of  attorney. 

The  very  p:i.^t  of  thnt  notion,  ns  well  as  of  this,  was  as 
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to  whether  a  conveyance,  admitted  to  be  absolute  on  its 
face,  was  signed,  sealed,  and  delivered  as  an  absolute 
conveyance  of  the  property  described  therein,  or  merely 
as  security. 

When  its  character  was  once  put  in  issue,  tried,  and 
determined,  and  such  determination  crystallized  by  a 
final  judgment,  it  became  a  finality  as  between  the  same 
parties,  provided  such  judgment  was  not  suspended  and 
rendered  inoperative  by  the  pending  motion  for  a  new 
trial,  or  by  section  1049  of  the  Code  of  Civil  Procedure. 

The  only  question  remaining  is.  Was  the  judgment 
offered  in  evidence  suspended  by  the  pe[ndency  of  a 
motion  for  a  new  trial,  or  from  other  cause? 

It  has  been  repeatedly  held  by  this  court  that  the  op- 
eration of  a  final  judgment  is  suspended  by  an  appeal 
therefrom,  and  that  pending  such  appeal  the  judgment 
is  not  admissible  in  another  case  as  evidence,  even  be- 
tween the  same  parties.  (Woodbury  v.  BowTnan,  13  GaL 
685;  McOarrahan  v.  Maxwell,  28  Cal.  75;  Thornton  v.  Mor 
honey,  24  Cal.  569;  Murray  v.  Oreen,  64  CaL  363;  Free- 
man on  Judgments,  sec.  328.) 

The  contention  of  appellants  is,  that  the  judgment  was 
not  a  final  one,  for  the  reason  that  a  motion  for  a  new 
trial  was  pending,  and  by  reason  of  the  fact  that  one 
year  had  not  expired  since  entry  of  judgment. 

A  motion  for  a  new  trial  does  not  operate  as  a  stay 
of  proceedings  under  the  judgment.  (Carpentier  v. 
Loucka,  28  Cal.  69.) 

Section  1049  of  the  Code  of  Civil  Procedure  provides 
that  ''an  action  is  deemed  to  be  pending  from  the 
time  of  ite  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed, 
unless  the  judgment  is  sooner  satisfied." 

If  it  be  held  that  during  the  period  of  one  year  next 
after  the  entry  of  a  judgment,  during  which  period, 
under  our  law,  an  appeal  may  be  taken,  the  action  is  to 
be  deemed  as  pending,  and  the  judgment  is  so  far  in 
abeyance  as  not  to  be  a  hnr  to  another  artion  for  the 
same   cause, — and    it    must     ho    ootioo(1o<I     thore    ^eems 


diarchy  1893.]       Hasris  v.  Babnhabt.  661 

good  reason  for  so  holding, — still  it  is  not  apparent 
that  appellants  are  gainers  thereby. 

The  former  judgment  was  rendered,  as  before  stated, 
July  16,  1889.  It  was  offered  in  evidence  on  or  about 
February  28,  1891, — a  period  of  more  than  one  year 
after  entry. 

It  is  true  that  at  the  date  of  the  plea  of  the  judgment, 
viz.,  November  30,  1889,  one  year  had  not  elapsed  since 
the  entry  of  the  judgment. 

The  evidence  when  offered  was  admissible,  and  suffi- 
cient to  constitute  a  defense  to  the  action,  and  it  is  not 
perceived  that  an  inherent  defect  at  a  former  period 
could  be  urged  against  it,  after  the  infirmity  ceased. 
The  vice,  if  any,  was  in  the  answer,  which  showed  upon 
its  face  that  the  judgment  had  been  rendered  within 
one  year.  No  objection  having  at  any  time  or  place 
been  urged  against  this  pleading,  it  was  proper  for  the 
court  below  to  admit  the  evidence  and  enter  judgment 
upon  the  verdict  Objection  was  made  to  the  introduc- 
tion in  evidence  of  the  record  in  the  former  cause,  it  is 
true,  but  it  was  based  upon  its  supposed  defects,  in  not 
showing  a  former  adjudication  of  the  same  cause  of 
action,  that  a  motion  for  a  new  trial  was  pending,  and 
that  one  year  had  not  elapsed  since  the  rendition  of  the 
judgment 

If,  as  hereinbefore,  we  still  assume  the  position  of  vp- 
pellants,  that  a  judgment  is  ineffectual  as  evidence  in  a 
plea  of  former  adjudication  until  the  time  for  an  appeal 
therefrom  has  expired,  the  true  course  of  a  defendant 
in  such  a  case  would  be  to  plead  the  pendency  of  the 
former  action  in  abatement  until  the  judgment  therein 
became  final,  when  a  supplemental  answer  averring  the 
proper  facts  in  bar  of  the  action  would  be  in  order. 

In  conclusion,  I  am  of  opinion, — 1.  That  a  motion  for 
a  new  trial,  in  the  absence  of  an  order  of  the  court  to 
that  effect,  does  not  stay  or  suspend  the  operation  of  a 
final  judgment  in  the  cause;  2.  That  where  an  appeal 
is  pending,  and  until  the  time  therefor  has  expired,  a 
final  judgment,  unless  satisfied,  is  not  evidence  in    bar 
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of  recovery  in  another  action  for  the  same  cause;  3. 
That  until  the  time  for  an  appeal  has  expired,  if  the 
judgment  has  not  been  sooner  satisfied,  the  action  is, 
under  section  1049  of  the  Code  of  Civil  Procedure,  to  be 
deemed  as  pending,  and  the  proceedings  therein  are  ad- 
missible under  proper  pleadings  in  abatement  of  a  sub- 
sequent action  for  the  same  cause;  4.  That  in  this  cause, 
the  time  for  an  appeal  having  expired  before  the  judg- 
ment was  offered  in  evidence,  it  was  admissible  in  sup- 
port of  a  plea  in  bar  of  the  action,  and  no  objection 
having  been  urged  upon  the  ground  of  the  insufficiency 
of  the  answer  pleading  such  judgment,  it  was  properly* 
admitted  in  evidence;  6.  That  defects  in  the  answer 
were  waived,  by  acquiescence  and  by  failure  to  object 
tliereto. 

It  must  not  be  understood  that  any  reflection  is  cast 
upon  the  diligence  or  acumen  of  counsel  for  appellants 
in  the  assertion  that  they  waived  the  rights  of  their 
clients  by  failure  to  object  to  the  answer.  Doubtless 
they  were  aware  of  the  fact  that  if  they  did  so  it  would 
simply  involve,  as  a  consequence,  the  filing  of  a  supple- 
mental answer,  and  no  gain  would  have  accrued  to  their 
clients. 

It  is  recommended  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

Bblcher^  C,  and  Haynbs^  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  affirmed. 

MgFarland,  J.,  Db  Havbn,  J.,  Fxtzqsrald,  J. 
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[No.  14232.    Department  Two.-— March  18,  189a] 
MARGARET   DRISCOLL,   Administratrix,    etc.,  Rb- 
8P0NDBNT,   V.    THE     MARKET    STREET    OABLB 
RAILWAY  COMPANY,  Appellant. 

New  Tslll — ^Vebdict — Ck>rnrLioTiirG  Bvidsnos — ^Rkvixw  upon  Af- 
PEAL. — ^The  appellate  coart  will  not  disturb  a  verdict  where  there  la 
a  real  and  substantial  conflict  of  evidence  on  material  points,  or  where 
there  is  any  real  and  substantial  evidence  to  support  the  verdict; 
though  when  a  jury  catches  at  a  mere  semblance  or  pretense  of  evi* 
dence  to  take  money  from  one  party  and  give  it  to  another  without 
legal  cause,  the  trial  judge  should  set  the  verdict  aside,  and  if  1m 
fails  to  do  so,  this  court  will  grant  a  new  trial. 

NiQLiGENOE — Strbet-bailboadb — Injubt  TO  Pedbstbian. — The  own- 
ers of  street-railroads  are  to  be  held  to  due  care  in  the  management 
of  their  lines ;  and  if  they  exercise  such  care,  they  are  not  responsiblt 
to  a  pedestrian  who,  in  a  careless,  reckless,  or  absent-minded  way* 
walks  suddenly  in  front  of  a  moving  car,  and  is  injured  before  there  ifl 
time  to  stop  it 

Id. — ^BiOHTB  or  Pebsonb  m  Ghabge  or  Stbeet-oab. — ^The  persons  ia 
charge  of  a  street-car,  upon  a  clear  track,  where  there  is  no  negli- 
gence on  their  part,  have  a  right  to  assume  that  people  will  not  sud- 
denly cross  in  front  of  It 

Id. — ^Death  or  Pedestbian — ^Failubb  to  Rxno  at  Stbeet  Cbossino — 
Violation  or  Obdinancb. — Where  a  pedestrian  was  struck  by  a 
street-car  and  killed  at  a  street  crossing,  the  failure  of  the  person  In 
charge  of  the  car  to  keep  its  bell  ringing  from  a  point  twenty-five 
feet  from  the  crossing  until  the  crossing  was  passed,  as  required  by 
the  terms  of  a  dty  ordinance,  is  negligence,  botii  as  being  in  violation 
of  a  reasonable  ordinance,  and  as  being  in  itself,  under  the  circum- 
stances, careless. 

Id. — iNSTTTFiciEiVT  EXCUSE  FOB  Negligenoe. — It  is  DO  czcuse  for  neg^ 
lect  to  ring  the  bell  while  passing  a  street  crossing  that  the  gripman 
eoold  not  ring  it  because  his  hands  were  otherwise  engaged,  and  that 
the  conductor  was  temporarily  absent  from  his  post 

Id. — GoNTBiBUTOBT  Nequgencb — Questions  or  Pact — Gonfijctino 
EviDENCB — Appeal. — Where  the  street-railroad  company  was  in  de- 
fault for  not  giving  the  proper  warning,  the  question  whether  the  de- 
ceased was  guilty  of  contributory  negligence  in  passing  the  street 
crossing,  whether  his  negligence  was  the  proximate  cause  of  the 
injury,  is  one  of  fact  for  the  jury;  and  where  there  is  a  conflict  of 
tvidence  as  to  the  actual  conduct  of  the  deceased,  and  the  circum- 
stances under  which  he  acted,  at  the  time  of  the  accident  and  there 
is  sufficient  evidence  to  warrant  the  jury  in  finding  that  deceased  was 
not  negligent  a  verdict  against  the  street-railroad  company  will  not 
be  disturbed  upon  appeal. 

Id. — ^DUTT  or  Pedestbiait — Obdinabt  Case. — A  pedestrian  in  crossing 
the  track  of  a  street-railroad  is  only  bound  to  use  ordinary  care,  or 
that  degree  of  care  which  people  of  ordinarily  prudent  habits  could  be 
reasonably  expected  to  exer\'>iM  under  the  circumstances  of  the  case. 


554  Driscoll  v.  Cable  Railway  C!o.     [97  Cal. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Frandsoo,  and  from  an  order 
denying  a  new  trial. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Frank  Shay,  for  Appellant. 

The  railroad  track  was  itself  a  warning  of  danger,  and 
imposed  upon  the  plaintiff  the  duty  of  anticipating  dan- 
ger. (McGrath  v.  R.  R.  Co.,  59  N.  Y.  468;  17  Am.  Rep. 
859;  OilUspie  v.  City  of  Newburgh,  54  N.  Y.  468;  Davis 
V.  R.  R.  Co.,  47  N.  Y.  400;  Wilcox  v.  R.  R.  Co.,  39  N.  Y. 
858;  100  Am.  Dec.  440;  Ernst  v.  R.  R.  Co.,  35  N.  Y.  0; 
90  Am.  Dec.  761;  Gonzales  v.  R.  R.  Co.,  38  N.  Y.  440;  98 
Am.  Dec.  58;  Matta  v.  R'y  Co.,  69  Mich.  109;  Mynning 
V.  R'y  Co.,  59  Mich.  257;  Rhoades  v.  R*y  Co.,  68  Mich. 
263;  Haas  v.  R.  R.  Co.,  47  Mich.  408;  PzoUa  v.  R.  R.  Co., 
54  Mich.  273;  Potter  v.  R.  R.  Co.,  62  Mich.  22.)  The 
warnings  given,  to  a  man  of  ordinary  prudence,  were 
as  effective  as  would  have  been  the  ringing  of  the  bell 
in  the  manner  specified  in  the  ordinance,  and  the  omis- 
sion to  so  ring  the  bell  cannot  be  deemed  the  cause  of 
the  accident.  (Railroad  Co.  v.  Bell,  70  111.  102;  Railroad 
Co.  V.  Eaves,  42  111.  288;  Railroad  Co.  v.  Nixon,  62  Tex. 
19;  State  v.  R.  R.  Co.,  76  Me.,  357-366;  49  Am.  Rep. 
622.)  It  was  impossible  for  the  gripman,  in  the  exer- 
cise of  due  care,  to  have  sounded  the  gong,  as  required 
by  the  ordinance.  Failure  to  accomplish  an  impossible 
thing  is  certainly  not  negligence.  (Civ.  Code,  sec.  3531.) 
The  non-compliance  with  the  ordinance  was  not  only 
reasonable  and  prudent,  but  was  absolutely  necessary 
under  the  circumstances,  and  therefore  was  excused. 
(Wakefield  v.  R.  R.  Co.,  37  Vt.  330;  86  Am.  Dea  711; 
Railroad  Co.  v.  Elliott,  28  Ohio  St.  340-350.)  It  mtist 
appear  that  the  negligent  breach  of  duty  imposed  by  or- 
dinance was  the  direct  and  proximate  cause  of  the  injury 
complained  of,  and  that  such  injury  would  not  have  oc- 
curred but  for  the  violation  of  that  duty.  (Railway  Co. 
V.  Stebbing,  62  Md.  504-517;  Railroad  Co.  v.  Loomis,  18 
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HL  548;  56  Am.  Deo.  471;  Railway  Co.  y.  MeKean,  40 
IlL  218;  Steves  v.  R.  R.  Co.,  18  N.  Y.  422;  Bngge  v. 
Railroad  Co.,  72  N.  Y.  26;  Field  v.  Railway  Co.,  14  Fed. 
Rep.  332;  Rar^m  y.  Railway  Co.,  62  Wis.  178;  51  Am. 
Rep.  718;  Railway  Co.  v.  Butler,  108  Ind.  81;  Knight  v. 
Railway  Co.,  99  N.  Y.  25;  Penneylvania  Co.  v.  Henril,  70 
Ind.  569-574;  Railroad  Co.  v.  Ltnn,  67  111.  109;  RaUr 
road  Co.  v.  Lee,  68  HI.  576;  JSoOrood  Co.  v.  Benton,  69 
IlL  174;  Railroad  Co.  v.  /on««,  76  111.  311;  Railway  Co. 
V.  Durkin,  76  111.  395;  Railroad  Co.  v.  Harwood,  90  HI. 
425;  far2e  v.  Railroad  Co.,  55  Mo.  476;  Railroad  Co.  v. 
£Kto«,  28  Ohio  St.  340;  Cosgrove  v.  Railroad  Co.,  13 
Hun,  329;  Barringer  v.  Railroad  Co.,  18  Hun,  898;  fioii- 
road  (7o.  v.  Nixon,,  52  Tex.  19;  WiUiams  v.  Railroad  Co., 
61  Wis.  1;  Hanlon  v.  Railway  Co.,  129  Mass.  310;  £ai2- 
M;ay  Co.  v.  DiZZ,  22  111.  264;  Railway  Co.  v.  Blackman,  63 
111.  117;  Railroad  Co.  v.  TFri^A^,  23  Am.  <fc  Eng.  R.  R. 
Caa.  304;  Railway  Co.  v.  fi^^ae^,  6  Am.  &  Eng.  R.  R.  Gas. 
66;  ParAer  v.  Railroad  Co.,  8  Am.  <fc  Eng.  R.  R.  Cas.  420; 
Kelley  v.  Railroad  Co.,  13  Am.  &  Eng.  R.  R.  Cas.  638.) 

Mere  evidence  that  a  person  was  injured  at  a  croaamg 
is  not  enough  to  make  a  case  against  defendant.  (Cases 
last  above  cited;  Railroad  Co.  v.  Ooodmar^,  62  Pa.  St. 
329;  Freeh  v.  Railroad  Co.,  39  Md.  574-576;  Railroad  Co. 
V.  Stebbing,  62  Md.  504-515;  Steves  v.  Railroad  Co.,  18 
N.  Y.  422;  State  v.  Railroad  Co.,  76  Me.  357-366;  49  Am. 
Rep.  622;  Holman  v.  R,  R.  Co.,  62  Mo.  562.)  The  de- 
ceased was  negligent  in  failing  to  exercise  ordinary  care 
in  crossing  the  track  in  front  of  the  approaching  car. 
It  was  his  duty  to  look  up  and  down  the  track,  and 
listen  for  the  approach  of  the  car.  {Oloj^ook  v.  Railroad 
Co,,  73  Cal.  137;  Flemming  v.  Railroad  Co.,  49  Cal.  253; 
Railroad  Co.  v.  Bell,  70  111.  102;  Railway  Co.  v.  Snyder, 
24  Ohio  St.  670;  Malta  v.  Railroad  Co.,  69  Mich.  109; 
Mynning  v.  Railroad  Co.,  59  Mich.  257 ;  Marland  v.  Rail' 
road  Co.,  133  Pa.  St.  487;  10  Am.  St.  Rep.  541;  Railroad 
Co.  v.  Mooney,  126  Pa.  St.  244 ;  Railroad  Co.  v.  Houston, 
95  U.  S.  697;  Bomboy  v.  Railroad  Co.,  47  Hun.  425;  Sul- 
Kvan  v.  Railroad  Co.,  153  Mass.  118;  Nash  ▼.  Railroad 
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Co.,  126  N.  Y.  715;  Raikoay  Co.  v.  Howard,  124   Ind. 
280;  19  Am.  St.  Rep.  96;  Raihoay  Co.  v.  Adams,  33  Kan. 
427;  Dunning  v.  Bond,   38  Fed.  Rep.  813;  RaUroad  Co. 
V.  Frana,  112  HI.  398;   Heme  v.  Railroad  Co.,    71  Mo. 
636-640;  Wilcox  v.  Railroad  Co.,  39  N.  Y.  368;  100  Am, 
Dec.  440;  Cullen  v.  Canal  Co.,  118  N.  Y.  667;  Brady  v. 
Railroad  Co.,  81  Mich,  616;  Alien  v.  Railroad  Co.,  82  Ma 
111;  Railway  Co.  v.  Dyer,  76  Tex.  156;  Railroad  Co.   v. 
Sff(U6,  72  Md.  163;  Donnelly  v.  Railroad   Co.,  161  MaaB. 
210;  Alien  v.  Railroad  Co.,    130  Pa.  St.  380;   Brown  v. 
Railway  Co.,   42    La.  Ann.  350;  21  Am.  St.  Rep.  374; 
Gebhard  v.   Railroad  Co.,  79  Mich.  586;  Railway  Co.  v. 
Z)ean,  76  Tex.  73;  Gothard  v.  Railroad  Co.,  67  Ala.  116; 
Railroad  Co.  v.  G^ete,  79  Ky.  442;  42  Am.   Rep.   227; 
ScJiofield  V.  Railroad  Co.,  114  U.  S.  615;  Baxter  v.  Railway 
Co.,  41  N.  Y.  502;  Telfer  v.   Railroad  Co.,  30  N.  J.   L. 
188;    Maginnis  v.    Railroad    Co.,    52    N.    Y.    215-224; 
Railroad  Co.  v.  Jacobs,  63  111.  178;  TFoodK;ard  v.  JSoi^road 
Co.,  106  N.  Y.  369;  Hams  v.  Railway  Co.,  37  Minn.  47; 
Davis  V.  Railroad  Co.,  47  N.  Y.  400.)     While  it  may  be 
presumed  that  the  failure  to  give  the    statutory    warn- 
ings    was  the    cause  of  the  injury,    yet  if   the   injured 
person  knew,   or  by  the  exercise   of  ordinary  care   would 
have  known,  of  the  approach  of  the  car,  the  presumption 
is  rebutted,   and  without  further  evidence  connecting  the 
omission  of  signals  with  the  injury,   the  company  is  not 
liable  for  it  on  that  ground  alone.      (Steves  v.  Railway 
Co.,  18  N.  Y.  422;  Brooks  v.  Railroad  Co.,  26  Barb.  600; 
Telfer  v.  Railroad  Co.,  30  N.  J.  L.  188;  Railroad  Co.  v, 
Loomis,  13  111.  548;    66  Am.  Dec.  471;  Railroad  Co.  v. 
Elliott,  28  Ohio  St.  340;  Wilcox  v.  Railway  Co.,  39  N.  Y. 
358;  100  Am.  Dec.  400.)     Where  a  person  may  have  an 
unobstructed  view    of    the  railroad,    he    cannot    recover 
damages  for    injury,    although    the    railroad    company 
may  also  have  been  negligent,  or    may    have  failed    to 
perform  a  statutory  requirement.       (Railroad  v.    Fears, 
53  111.  115;  Railroad  Co.  v.  Graham,  95  Ind.  286;     48 
Am.    Rep.    719;    Artz    v.    Railroad  Co.,    34  Iowa,  160; 
Railroad  Co,  v.    Terry,  8  Ohio  St.  570;  Railway    Co.    v. 
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Elliott,  28  Ohio  St.  340;  Oonzales  v.  Railroad  Co.,  38  N.  Y. 
440;  98  Am.  Dec.  58;  Ernst  v.  Railroad  Co,,  39  N.  Y.  68 
100  Am.  Dec.  405;  Wilcox  v.  Railroad  Co.,  39  N.  Y.  358 
100  Am.  Dec.  400;  Havens  v.  Railway  Co.,  41  N.  Y.  296 
Nicholson  v.  Railway  Co.,  41  N.  Y.  525;  Gorton  v.  Rail- 
way Co.,  45  N.  Y.  660;  Bey  el  v.  Railway  Co.,  84  W.  Va, 
538;  McOrath  v.  Railroad  Co.,  59  N.  Y.  468-471;  Leak  v. 
Railway  Co.,  90  Ala.  161;  Olascock  v.  Railroad  Co.,  73  Cal. 
137.) 

Frani  SuUivan,  for  Respondent 

The  argument  of  appellant  is  based  upon  the  pre- 
sumption that  the  law  of  negligence  in  the  case  of  horse 
or  cable  cars  is  similar  to  that  of  street-railways,  but 
such  is  not  the  fact  (Lynam  v.  Union  R.  R.  Co.,  114 
Mass.  83;  1  Thompson  on  Negligence,  396.)  The  right 
of  a  horse-car  company  to  the  use  of  its  tracks  is  not 
exohisive,  but  the  rights  of  the  traveler  and  the  railway 
company,  in  the  use  of  the  highway,  are  equal  (Shea 
V.  P.  A  V.  R.  R.  Co.,  44  Cal.  427.)  A  traveler  has  a  right 
to  walk  on  the  track,  if  he  uses  reasonable  care  and  pru- 
dence to  avoid  injuries,  and  is  not  required  to  abandon 
the  track  in  order  to  avoid  possible  injuries  which  may 
result  from  the  carelessness  of  the  company.  (Shea  v. 
P.  &  V.  R.  R.  Co.,  44  Cal.  427;  Swain  v.  Fourteenth  St. 
R.  R.  Co.,  93  Cal.  183;  Flickenstein  v.  Dry  Dock  R'y  Co., 
105  N.  Y.  655;  Robinson  v.  W.  R.  R.  Co.,  48  Cal.  409; 
Johnson  v.  Hudson  etc.  R'y  Co.,  20  N.  Y.  65;  75  Am.  Dec. 
375;  Liddy  v.  St.  Louis  R'y  Co.,  40  Mo.  506;  Wilson  v. 
Cwnningham,  3  Cal.  241;  58  Am.  Dec.  407.)  The  per- 
sons in  charge  of  street-cars  must  not  only  see  that 
the  track  is  dear,  but  must  exercise  a  constant  watch- 
fulness for  persons  who  may  be  approaching  the  track. 
The  ordinary  speed  of  the  oar  should  be  diecked  at 
a  street  crossing,  especially  after  dark.  (1  Thompson 
on  Negligence,  398.)  The  rule  that  it  is  the  duty  of 
a  person  approaching  a  steam-railway  crossing  upon 
the  hi^way  to  look  up  and  down  the  track  before 
attempting    to  cross,    and  that    failure    to    do    so    will 
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constitute  negligence  per  se^  entitling  the  defendant  to 
judgment,  notwithstanding  the  defendant  is  also  guilty 
of  negligence,  unless  the  defendant  could,  by  the  exer- 
cise of  care,  have  avoided  injuring  him,  does  not  apply 
to  pedestrians  crossing  upon  the  track  of  a  street-railway 
company.  (1  Thompson  on  Negligence,  890;  Lynam 
V.  Union  R'y  Co.,  114  Mass.  83 ;  Mentz  v.  Second  Ave.  R'y 
Co.,  3  Abb.  App.  274.)  The  mere  fact  that  a  person 
crossing  a  street  in  a  dty  fails  to  look  both  ways  to 
avoid  being  run  over  is  not  conclusive  evidence  of  negli- 
gence, but  only  a  circumstance  for  the  jury.  (WiUiams 
V.  Grealy,  112  Mass.  79.)  Persons  walking  on  a  street- 
railroad  track  are  not  trespassers,  nor  must  they  look  up 
and  down  the  tracks  before  crossing.  (Beach  on  Con- 
tributory Neghgence,  sec.  89,  p.  300;  4  Lawson's  Bights, 
Remedies,  and  Practice,  sec.  1178.)  The  fact  of  the  ad- 
mitted violation  of  the  ordinance  established  a  prima 
facie  case  against  the  defendant.  (1  Thompson  on  Negli- 
gence, 419-421 ;  Orcuti  v.  Pac.  R'y  Co.,  85  Cal.  291 ;  Robin- 
ten  V.  W.  P.  R.  R.  Co.,  48  Cal.  409;  Deering  on  Negligence, 
sec.  6;  Siemers  v.  Eisen,  64  Cal.  420;  Higgins  v.  Deeney, 
85  Cal.  576;  Plaiie  C.  &  M.  Co.  v.  Dowell,  17  Cal.  876.) 
The  contention  that  the  railroad  track  was,  of  itself,  a 
warning  of  danger  is  not  tenable,  as  this  only  applies 
to  steam-railroads.  (Beach  on  Contributory  Negligence, 
sec.  89.)  Even  if  warnings  were  given,  they  came  too 
late,  and  hence  were  of  no  consequence.  ((yCaUaghan 
V.  Bode,  84  Cal.  489;  Davies  v.  Oceanic  8.  8.  Co.,  89  Cal. 
280.)  The  warnings  were  not  such  as  should  have  been 
given,  and  even  if  given  in  time,  were  misunderstood, 
and  were  therefore  worthless.  (Bonnell  v.  Delaware  etc. 
R'y  Co.,  39  N.  J.  L.  189.)  The  acts  and  omissions  of  the 
defendant  threw  Driscoll  off  his  guard,  and  hence  it 
cannot  be  claimed  that  he  was  negligent,  as  he  had  no 
knowledge  or  reason  to  apprehend  danger.  (Beach  on 
Contributory  Negligence,  sec.  23.  See  also  1  Thompson 
on  Negligence,  404,  420;  Deering  on  Negligence,  sees. 
16,  22;  Shearman  and  Redfield  on  Negligence,  see.  31.) 
In  all  the  steam-railroad  cases  cited  by  appellant,  even 
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if  it  is  conceded  they  are  in  point,  the  warnings  were 
given  in  season.  Besides,  confusion  of  mind  in  dream- 
stances  of  danger  caused  by  the  careless  act  of  defend- 
ant wiH  not  cause  contributory  negligence  on  the  part 
of  Driscoll.  (Kline  v.  C.  P.  R.  R.  Co.,  37  Cal.  400 ;  99  Am. 
Dec.  282;  Karr  v.  Parks,  44  Cal.  46;  Robinson  v.  W.  P. 
R.  R.  Co.,  48  CaL  409;  Dufour  v.  C.  P.  R.  R.  Co.,  67  Cal. 
319.)  Assuming  that  Driscoll,  in  the  very  jaws  of  death, 
had  time  to  consider  his  position,  if,  overcome  with  the 
newly  discovered  danger,  he  lost  that  perfect  use  of  his 
faculties  that  he  otherwise  might  have  had,  and  was 
obliged  to  choose  hastily  between  different  modes  of  es- 
cape, he  will  not  be  held  to  that  nice  discrimination 
which  he  may  have  exercised  when  uninfluenced  by 
fear.  (1  Thompson  on  Negligence,  430;  Deering  on 
Negligence,  sec.  32;  1  Shearman  and  Redfield  on  Negli- 
gence, sea  80;  Wharton  on  Negligence,  sees.  93,  304; 
Beach  on  Contributory  Negligence,  sec.  14;  25  Am 
Law.  Beg.  622-626;  Mark  v.  R.  R.  Co.,  30  Minn.  493; 
Lawrence  v.  Oreen,  70  Cal.  421 ;  59  Am.  Rep.  428 ;  Dyer 
V.  Erie  R'y  Co.,  71  N.  Y.  235;  Twomley  v.  C.  P.  N.  R'y, 
69  N.  Y.  158;  25  Am.  Rep.  162;  Coulter  v.  American 
Express  Co.,  56  N.  Y.  685;  Shultz  v.  Chicago  R'y  Co.,  44 
Wh.  645;  Kline  v.  C.  P.  R.  R.  Co.,  37  Cal.  400;  99  Am. 
Dec.  282.)  It  is  argued  that  non-compliance  with  the 
statute,  under  the  circumstances,  is  excused.  Such  an 
argument  is  puerile.  The  authorities  cited  to  show 
that  a  company  failing  to  comply  with  the  ordinance 
is  prima  fade  negligent  is  a  sufficient  answer.  But 
in  this  case  we  claim  the  conductor  should  have  rung 
the  bell.  (See,  as  to  non-compliance  with  ordinance, 
Siemers  v.  Eisen,  54  Cal.  418;  Higgins  v.  Deeney,  78 
Cal.  678;  Orcuii  v.  Pae.  Ry  Co.,  85  Cal.  291;  Shear- 
man  and  Redfield  on  Negligence,  sees.  13,  54.)  An- 
other argument  advanced  is,  that  the  company  mvst 
choose  between  the  safety  of  its  passengers  and  the 
pedestrian.  This  has  no  application  to  a  street-rail- 
way car.  (See  Beach  on  Contributory  Negligence  and 
Thompson    on    Negligence,    as  to  street-cars,    cited    be- 
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fore.)  The  defendant  was  negligent  in  allowing  the 
east-bound  car  to  obstruct  Driscoll's  view,  and  in  failing 
to  warn  him  by  bell  or  signal.  (Abbott's  Trial  Brief, 
sec.  559;  3  Lawson's  Rights,  Remedies,  and  Practice, 
sec.  1186;  Beach  on  Contributory  Negligence,  sec.  65.) 
Whether  it  is  negligent  for  one  about  to  cross  a  track 
not  to  wait  until  a  train  which  has  just  passed  has  got 
far  enough  away  to  aflford  an  unobstructed  view  of  the 
track  in  that  direction  is  a  question  for  the  jury. 
(Deering  on  Negligence,  sec.  257.)  These  principles 
apply  to  steam-railroads,  and  they  apply  with  more 
force  to  street-railroads.  Where  obstructions  inter- 
vened and  injiury  resulted:  held,  the  question  of  negli- 
gence was  for  the  jury.  (Nehrbaa  v.  C.  P.  R.  R.  Co.,  62 
Cal.  320.) 

So  it  was  held,  even  in  the  case  of  steam-can,  where 
plaintiff  attempted  to  cross  a  street  obstructed  by  cars, 
and  was  struck  by  another  car,  coming  in  an  opposite 
direction,  that  the  question  of  the  contributory  negli- 
gence was  for  the  jury.  (McClmn  v.  Brooklyn  City  Ry 
Co.,  116  N.  Y.  459;  Lynam  v.  17.  R.  R.  Co.,  114  Mass.  83; 
Oreany  v.  L.  /.  R,  R.  Co.,  101  N.  Y.  419;  Cwnming  v. 
R.  R.  Co.,  104  N.  Y.  669;  SmedU  v.  R.  R.  Co.,  88  N.  Y. 
13;  Casey  v.  R.  R.  Co.,  78  N.  Y.  518;  Sherry  v.  R.  R.  Co., 
104  N.  Y.  662]  JohMon  v.  Hudson  R.  R.  Co.,  20  N.  Y.  65; 
75  Am.  Dec.  375.)  What  degree  of  care  is  essential  on 
the  part  of  a  person  walking  or  riding  upon  a  highway 
in  the  night-time  is  a  question  for  the  jury  in  most  cases, 
to  be  judged  by  a  consideration  of  the  particular  circum- 
stances. (2  Thompson  on  Negligence,  1198;  8  Lawson's 
Rights,  Remedies,  and  Practice,  1172;  Oldenbwy  v.  New 
York  etc.  R.  R.  Co.,  124  N.  Y.  414.)  So  it  was  held  that 
street-car  companies  must  check  the  speed  at  crossings, 
especially  at  night.  (West  Phila.  R'y  Co.  v.  MiUhaxr,  7 
Rep.  661.)  Even  in  cases  of  steam-railroads,  where  there 
are  obstructions  or  other  complicated  circumstances,  the 
person  injured  is  not  guilty  of  contributory  negligence, 
(Kellogg  v.  N.  Y.  etc,  R,  R.  Co.,  79  N.  Y.  72;  Cumming 
V.  Brooklyn  etc.  R.  R.  Co.,  104  N.  Y.  669.)      The  failure 
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of  the  defendant  to  check  the  speed  of  its  cars  at  the 
Grossing  was  negligence  contributing  proximately  to  the 
accident.  {West  Phila.  R.  R.  Co.  v.  Mulhaxr,  7  Rep.  661; 
1  Thompson  on  Negligence,  398,  sec.  3;  WiUiami  v. 
Richards,  3  Car.  &  K.  81.)  An  attempt  to  pass  in  front 
of  a  street-car  is  not,  as  a  matter  of  law,  negligence  con- 
tributing to  the  injury  of  one  struck  by  the  horses  of 
the  car  while  so  crossing  the  tracks.  {WelU  v.  Brooklyn 
City  R.  R.  Co.,  58  Hun,  389;  Deering  on  Negligence, 
sec.  126.) 

Where  the  statute  provides  warnings,  travelers  have 
the  right  to  rely  on  the  statutes;  in  default  of  such 
warning,  the  speed  must  be  reduced.  (Beach  on  Con- 
tributory Negligence,  sec.  64,  p.  197.)  Contributory 
negligence  on  the  part  of  deceased  was  negatived  by  the 
illegal  speed  of  the  car.  (Civ.  Code,  sec.  501.)  The 
fact  that  the  gripman  had  both  hands  engaged,  and 
could  not  ring  the  bell,  does  not  excuse  the  defendant, 
as  in  that  case  the  conductor  should  have  rung  it. 
(Deering  on  Negligence,  sec.  251.)  The  failure  to  ring 
the  bell  was  proximately  the  cause  of  DriscoU's  death. 
(Platte  Canal  etc.  Co.  v.  Dowell,  17  Col.  376.)  The  plain- 
tiflTs  right  to  recover  is  not  affected  by  DriscoU's  having 
contributed  to  the  injury,  imless  he  was  in  fault  in  so 
doing.  He  must  have  been  guilty  of  at  least  ordinary 
negligence.  His  failure  to  use  great  care  will  not  defeat 
the  action.  (Dufour  v.  Central  Pac.  R.  R.  Co.,  67  Cal. 
322;  Shearman  and  Redfield  on  Negligence,  sees.  28,  29; 
Robinson  v.  Western  Pac.  R.  R.  Co.,  48  Cal.  409.)  Even 
if  Driscoll  had  been  guilty  of  contributory  negligence, 
if  it  further  appeared  that  defendant  saw,  or  might  hav» 
seen,  DriscoU's  peril  in  time  to  have  avoided  the  in- 
jury by  due  care  and  reasonable  diligence,  and  failed 
to  exercise  it,  the  defendant  would  be  liable.  (RaH- 
way  Co.  V.  Sampson,  91  Ala.  560.)  The  consideration 
of  the  whole  question  was  properly  left  to  the  jury. 
Their  verdict  was  final.  (Fernandes  v.  Sacramento  City 
Ry  Co.,  52  Cal.  45;  Shajter  v.  Evans,  53  Cal.  33;  N.  E.  G. 
Olass  Co.  V.  Lowell,  7  Cush.  321;    Railroad  Co.  v.  Flint, 
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17  Wall.  657;  Code  Civ.  Proc,  sees.  1957,  1958,  1960; 
Jamison  v.  San  Jose  etc  R.  R.  Co.,  55  Cal.  593;  Meeks  v. 
S,  P.  R.  R,  Co.,  56  Cal.  515;  38  Am.  Rep.  67;  Gay  v. 
Winter,  34  Cal.  153;  Shea  v.  Potrero  etc.  Co.,  44  Cal.  428; 
Robinson  v.  Western  Pac.  R.  R.  Co.,  48  Cal.  422;  Stackus 
V.  New  York  etc.  R.  R.  Co.,  79  N.  Y.  466;  Warner  v. 
Delaware  R.  R.  Co.,  80  N.  Y.  212;  36  Am.  Rep.  608; 
O'Callaghan  v.  Bode,  84  Cal.  489;  Davies  v.  Oceanic  8.  S. 
Co.,  89  Cal.  280;  Noyes  v.  South  Pac.  R.  R.  Co.,  92  Cal. 
285;  Nehrbas  v.  Central  Pac.  R.  R.  Co.,  62  Cal.  320;  Oot- 
grove  v.  R.  R.  Co.,  87  N.  Y.  88;  41  Am.  Rep.  255;  Robinson 
V.  Western  Pac.  R.  R.  Co.,  48  Cal.  422 ;  Wilson  v.  Southern 
Pac.  R.  R.  Co.,  62  Cal.  172;  Schierhold  v.  North  Beach 
etc.  R.  R.  Co.,  40  Cal.  447;  Whalen  v.  Areata  R.  R.  Co., 
92  Cal.  669;  Swain  v.  Fourteenth  Street  R.  R.  Co.,  93  Cal. 
179;  Oreany  v.  Long  Island  R.  R.  Co.,  101  N.  Y.  419; 
Taylor  v.  Delaware  Canal  Co.,  113  Pa.  St.  174;  57  Am. 
Rep.  446;  Beach  on  Contributory  Negligence,  c.  10,  sees. 
161-163;  Sherry  v.  New  York  etc.  R.  R.  Co.,  104  N.  Y. 
656;  Casey  v.  New  York  etc.  R.  R.  Co.,  78  N.  Y.  518.) 

McFarland,  J. — On  December  10,  1884,  Alexander 
DriscoU  was  struuk  and  killed  by  a  car  of  defendant,  at 
the  intersection  of  McAllister  and  Larkin  streets,  in  San 
Francisco;  and  his  widow,  as  administratrix,  brought 
this  action  to  recover  damages  for  his  death.  The  jury 
returned  a  verdict  for  plaintiff  in  the  sum  of  $7,775,  for 
which  judgment  was  rendered.  The  defendant  appeals 
from  the  judgment,  and  from  an  order  denying  a  new 
trial.  The  only  point  urged  by  appellant  is,  that  the 
evidence  is  insufficient  to  justify  the  verdict,  the  posi- 
tions of  appellant  being  that  the  evidence  does  not 
show  that  the  accident  was  the  result  of  any  negligence 
of  appellant,  and  does  show  that  it  was  the  result  of  the 
negligence  of  the  deceased. 

The  question  presented  is  certainly  one  of  some  diffi- 
culty. The  rule  is  well  established  that  this  court  will 
not  disturb  a  verdict  where  there  is  a  conflict  of  evi- 
dence on  material  points,  and  when  there  is  evidence   to 
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support  the  verdict;  but  such  conflict  and  such  evidence 
must  be  real  and  substantial.  When  a  jury  catches  at 
a  mere  semblance  or  pretense  of  evidence  for  the  pur- 
pose of  somewhat  equalizing  financial  oonditionB  by 
taking  money  from  one  party  and  giving  it  to  the  other 
without  legal  cause,  the  trial  judge  should,  without  hesi- 
tation, set  the  verdict  aside;  and  in  the  event  of  his  not 
doing  80,  this  court  will  grant  a  new  trial. 

Street-railroads  are  an  established  feature  of  modem 
city  life.  They  are  a  convenience  and  a  necessity  to  all 
classes  of  people,  and  are  desired  by  alL  But  their 
operation  on  crowded  streets  is  necessarily  attended 
with  considerable  danger  to  pedestrians, — a  danger 
which  all  people  are  bound  to  know,  and  against  which 
they  should  protect  themselves,  by  the  use  of  at  least 
reasonable  caution.  While,  therefore,  the  owners  of 
these  railroads  are  to  be  held  to  due  care  in  the  man- 
agement of  their  lines,  they,  when  exercising  such  care, 
are  not  responsible  in  damages  to  a  person  who,  in  a 
careless,  or  reckless,  or  absent-minded  way,  walks  sud- 
denly in  front  of  a  moving  car,  and  is  injured  before 
there  is  time  to  stop  it.  The  person  in  charge  of  a  car, 
with  a  clear  track  before  him,  has  a  right  to  assume 
that  people  will  not  suddenly  undertake  to  cross  in  front 
of  it;  otherwise  he  could  not  make  any  headway,  and  no 
street-car  line  could  be  successfully  operated,  either  for 
the  profit  of  the  owner  or  the  convenience  of  the  public. 
And  the  general  rule  is,  that  where  the  negligence  of  the 
injured  party  is  a  contributing  proximate  cause  of  the 
accident,  he  cannot  recover  damages.  But  whether  or 
not  this  negligence  did  so  contribute  in  any  particular 
case  is  generally  one  around  which  confiicting  evidence 
will  be  gathered;  and  in  such  case  a  railroad  company 
which  was  itself  guilty  of  negligence  at  the  time  of  the 
accident  cannot  often  expect  to  be  relieved  from  an  un- 
favorable verdict. 

Section  501  of  the  Civil  Code  provides  that  the  speed 
of  a  street-car  shall  not  exceed  eight  miles  an  hour;  and 
«m  ordinance  of  the  city  and  county  of    San  Francisco 
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provides  (substantially)  that  every  car  shall  have  at- 
tached to  it  a  bell  or  gong  of  sufficient  size  and  weight 
to  be  distinctly  heard  when  rung  or  sounded  at  a  dis- 
tance of  at  least  one  hundred  feet,  and  that  the  persons 
in  charge  of  a  car  must  keep  the  bell  ringing,  or  the 
gong  sounding,  from  a  point  twenty-five  feet  from  a 
street  crossing  until  the  crossing  shall  have  been  passed. 

In  the  case  at  bar,  the  deceased,  at  the  time  the  car 
struck  him,  was  walking  northerly  along  the  easterly 
crossing  of  McAllister  Street  where  it  intersects  Larkin. 
On  McAllister  Street  the  appellant  has  two  parallel 
tracks,  and  on  the  northerly  of  which  the  cars  going  west 
run,  and  on  the  southerly  the  cars  going  east.  The  de- 
ceased was  struck  by  a  car  going  west,  on  the  north- 
erly track;  and,  according  to  the  custom  of  appellant,  a 
car  thus  going  comes  to  a  stand-still  at  a  certain  point 
called  "Stop"  which  is  thirty-seven  feet  east  of  the  cen- 
ter of  said  crossing.  After  starting  again,  it  goes  to 
a  point  called  "Let  go,"  about  five  or  six  feet  east  of  the 
erofising;  and  at  the  point  "Let  go"  the  gripman  sud- 
denly releases  the  grip  from  the  cable,  and  the  car  runs 
across  Larkin  Street  from  the  impetus  given  by  the  cable, 
and  without  being  attached  to  the  latter.  This  is  neces- 
sary, because  the  cable  is  crossed  by  another  cable  run- 
ning along  Larkin  Street.  The  custom  above  stated  was 
followed  by  the  gripman  of  the  car  by  which  the  de- 
ceased was  killed. 

There  was  some  evidence  that  the  car  at  the  time  of 
the  acddent  was  running  faster  than  eight  miles  an  hour, 
— ^though  such  evidence  was  exceedingly  slight.  It  is 
admitted  that  the  rate  of  speed  at  which  the  cable  itself 
ran  was  only  eight  miles;  but  two  of  the  witnesses  testi- 
fied that  after  the  car  was  released  from  the  cable  at  the 
point  "Let  go,"  it  ran  faster  than  the  cable.  The  posi- 
tion of  appellant  that  it  was  physically  impossible  for 
the  car,  after  it  was  detached  from  the  cable,  to  have  run 
faster  than  the  cable  is  hardly  tenable;  for  there  was  a 
slight  artificial  down  grade  at  that  point  for  a  few  yards 
—one  and  seven  eighths  inches  from  the  "Let    go"    to 
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the  center  of  Larkin  Street.  But  the  testimony  of  the 
witnesses  who  swore  to  the  increased  speed  was  so  un- 
satisfactory, and  the  increased  speed  itself  so  improbable, 
that  a  verdict  founded  on  such  speed  alone  as  constitutp- 
ing  negligence  on  the  part  of  appellant  could  hardly  be 
sustained. 

But  it  is  clear  that  the  employees  of  appellant  in 
charge  of  the  car  failed  to  ring  the  bell,  as  provided  by 
said  ordinance,  and  as  due  care  required.  There  was  a 
conflict  of  evidence  as  to  whether  or  not  the  bell  was 
rung  at  all  until  after  the  deceased  was  struck.  Wit- 
nesses differed  about  it  having  been  rung  once  just  before 
or  at  the  time  the  car  started  from  the  point  "Stop," 
thirty-seven  feet  away;  but  the  evidence  is  uncontrar 
dieted  (and  the  fact  is  admitted)  that  the  bell  was  not 
rung  after  leaving  said  point  until  after  the  deceased  had 
been  struck.  This  was  clearly  negligence,  because  it  was 
in  violation  of  a  reasonable  ordinance,  and  aJso  because 
the  omission  was,  in  itself,  under  the  circumstances,  care- 
less. (SiemcTB  v.  Eisen,  54  Cal.  418 ;  Higgins  v.  Deeney, 
78  Cal.  578;  Orcutt  v.  Pacific  Coast  R'y  Co.,  85  CaL  291; 
Shearman  and  Redfield  on  Negligence,  sec.  13.) 

It  is  true  that  failure  to  ring  a  bell  or  to  comply  with 
some  other  statutory  requirement  will  not  make  a  rail- 
road company  liable,  if  such  failure  is  not  the  proximate 
cause  of  the  accident,  or  if  it  was  caused  by  the  negli- 
gence of  the  injured  party;  and  in  the  case  at  bar  it  is 
contended  by  appellant  that  it  was  the  negligence  of  the 
deceased,  and  not  the  failure  to  ring  the  bell,  that  caused 
the  injury.  The  contention  is,  that,  upon  the  evidence, 
we  must  hold,  as  a  matter  of  law,  that  the  negligence  of 
the  deceased  was  the  proximate  cause  of  the  injury;  but, 
after  a  thorough  examination  of  the  record,  we  do  not 
think  that  such  contention  can  be  maintained. 

There  is  a  conflict  of  evidence  as  to  the  actual  con- 
duct of  the  deceased  and  the  circumstances  under 
which  he  acted  at  the  time  of  the  accident.  He  was 
crossing  McAllister  Street  from  the  south  side,  going 
north.      It  is  beyond  dispute  that  about  that  time    an- 
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other  car  of  appellant  came  down  McAllister  Street, 
going  east,  and  crossed  said  street  on  the  south  track, 
and  stopped  a  few  yards  east  of  the  crossing;  although 
there  is  a  conflict  in  the  evidence  as  to  the  precise  point 
which  said  car  had  reached  when  deceased  started  across 
the  street.  It  was,  however,  clearly  at  a  point  where  it 
was,  to  a  greater  or  less  extent  (as  it  was  farther  east  or 
west),  an  obstruction  to  the  observation  of  the  deceased. 
The  jury  had  warrant  in  the  evidence  to  find  that  he 
started  as  soon  as  the  easlrbound  car  had  passed  the 
crossing;  that  the  time  was  after  daylight;  and  that  the 
night  was  ''dark  and  foggy,''  although  there  was  a  head- 
light on  the  car.  The  two  tracks  are  about  four  and 
one  half  feet  apart,  and  the  deceased  had  nearly  crossed 
the  second  or  north  track  when  the  north  side  of  the 
car  struck  him.  One  or  two  persons  shouted  to  him  to 
get  out  of  the  way,  but  it  does  not  appear  that  he  heard 
the  warning. 

Under  these  circumstances, — ^the  appellant  being  in 
default  for  not  giving  the  proper  warning, — ^we  think 
that  the  question  whether  deceased  was  guilty  of  con- 
tributory negligence  was  a  proper  one  for  the  jury;  that 
deceased  cannot  be  held,  as  a  matter  of  law,  to  have  been 
so  guilty;  and  that  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  he  was  not.  Counsel  for 
appellant,  in  his  very  thorough  and  able  brief,  has  cited 
a  number  of  cases  in  which  it  was  held  that  the  plain- 
tiff could  not  recover,  because  he  had  not  exercised  suffi- 
cient caution  in  attempting  to  cross  a  railroad  track. 
Those  were  cases,  however,  where  the  accidents  occurred 
on  ordinary  steam-railroads  running  through  the  coun- 
try at  comparatively  long  intervals  of  time;  and  the  rule 
there  laid  down  can  hardly  be  applied  in  all  its  strict- 
ness to  street-railroads  in  crowded  cities,  where  a  cat 
that  can  be  speedily  stopped  passes  a  crossing  every 
two  or  three  minutes,  and  where  people  necessarily 
cross  the  streets  frequently  and  hurriedly.  (Shea  v.  Rail- 
road Co.,  44  Cal.  414;  Swain  v.  Fourteenth  Street  R.  R, 
Co,,  93  Cal.  183;  1  Thompson  on  Negligence,  896,    and 
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^  cases  there  dted.)     Of  course^  if  all  people  exercised   the 

i  greatest  care    and  caution  in  approaching  and    crossing 

i  railroad  tracks,  such  accidents  as  the  one  here  involved 

t  would  rarely,  if  ever,  occur;  but  the    law  does  not    ex- 

9  pect  or  require  such    extreme  care.      Ordinary  care    is 

'  all  that  is  required;  and  ordinary  care  is  that  degree   of 

{  eare  which  people  of  ordinarily    prudent    habits — '^peo- 

i  pie  in  general" — could  be  reasonably  expected    to    exer- 

i  cise    under    the    circumstances    of  a  given  case.    And 

i  considering  all  the  evidence  and  circumstances    in    the 

I  case  at  bar,  and  particularly  the  fact  that  the  deceased 

}  had  a  right  to  rely  upon  the  usual  and  required  signal 

of  bell-ringing  when  a  car    is  approaching    a    crossing, 
we  cannot  say  that  the  jury  abused  its  power  in   hold- 
I  ing   that    the  deceased    was  not  guilty    of  contributory 

negligence.  The  judgment  of  the  learned  judge  of  the 
court  below,  who  heard  all  the  evidence  and  refused 
a  new  trial,  is  also  entitled  to  great  consideration.  It 
18,  no  doubt,  what  is  sometimes  called  a  ''dose  case"; 
bot^  in  our  opinion,  there  is  no  such  absence  of  sub- 
stantial evidence  to  support  the  verdict  as  would  war- 
rant us  in  setting  it  aside. 

There  is  nothing  in  the  point  that  the  gripman  could 
not  have  rung  the  bell,  because  his  hands  were  neces- 
sarily otherwise  engaged.  If  it  was  not  convenient  for 
him  to  have  performed  that  duty,  the  conductor  should 
have  done  it;  and  it  was  no  excuse  that  the  eondnctor 
was  temporarily  absent  from  his  post.  Neither  is  there 
anything  in  the  point  that  the  ordinance  requires,  in 
terms,  that  the  persons  immediately  in  charge  of  the 
car,  and  not  the  company,  shall  give  the  warning. 
The  judgment  and  order  appealed  from  are  affirmed. 

Ffezobbald,  J.,  and  Db  Havkk,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  19029.     Department  Two.— March  18,  1893.] 

EDWARD  DOUGHERTY  bt  al..  Administrators,  etc.. 
Respondents,  v.  MARY  G.  MILES  bt  al..  Appel- 
lants. 


INSTATES  or  DXCSDENTS — PbOBATE  SALB — DlBTBIBUTION  OF  ESTATE  TO 

Heir — Advebse  Possession — Pbescriptive  Title. — Where  the  pui^ 
chaser  at  a  probate  sale  never  took  possession  of  the  purchased  prem- 
ises, and  an  heir  of  the  decedent,  representing  all  the  title  cast  by 
inheritance,  entered  upon  the  land  while  unoccupied,  made  improve- 
ments thereon,  and  for  nearly  twenty  years  was  in  actual  possession 
of  part  of  the  land,  claiming  the  whole,  and,  six  years  after  his  entry 
upon  the  land,  obtained  a  iinal  decree  of  distribution  of  the  estate  of 
the  decedent,  distributing  the  whole  of  the  land  to  him,  and  paid 
all  taxes  thereon  from  a  date  prior  to  such  distribution,  without  any 
protest,  interference,  or  interruption  of  possession  by  the  purchaser  at 
the  probate  sale  or  his  representatives,  his  adverse  possession  extended 
to  the  boundaries  held  by  the  ancestor  and  described  in  the  decree  of 
distributioiL 
Id.— ^mxTmo  Title — Desobiption  of  Laivd— ByiDBnoB — ^BIap  or 
PBEiasEB — Immaterial  Ruuno. — In  an  action  bionght  by  sacli 
hair  to  QQiet  his  title  to  the  distributed  premises  as  against  the  rep- 
resentatives of  the  purchaser  at  the  probate  sale,  where  the  eomplalnt 
deicribes  the  premises  by  metes  and  bounds,  and  there  is  no  gneation 
AS  to  the  identity  o'  the  land  distributed  with  that  sold  under  the 
probate  order,  the  refusal  to  admit  in  evidence  a  map  referred  to  in 
the  complaint,  when  offered  by  the  defendants,  in  to  far  as  it  was 
offered  for  the  purpose  of  identifying  the  land  sold  under  the  probate 
order,  though  admitted  for  all  other  purposes,  is  immateriaL 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Works,  Gibson  &  Titus,  and  8.  W.  &  E.  B.  HoUaday, 
for  AppellantB. 

MeNeaJy,  Trippet  &  Neale,  and  Leovy  &  Ewnes,  for 
Respondents. 

McFabland,  J. — ^This  is  an  action  to  quiet  title  to 
a  certain  tract  of  land  described  in  the  complaint  by 
metes  and  bounds,  and  generally  called  the  Hayes 
ranch.  Judgment  went  for  plaintiflFs,  and  defendants 
appeal   from  the  judgment,  and  from  an  order  denying 
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a  new  trial.  The  action  waa  commenced  by  Edward  Hayes, 
who  died  during  its  pendency;  and  it  was  prosecuted  to 
judgment  by  his  administratois. 

Both  parties  claim  through  John  Hayes,  who  died  in- 
testate, and  seized  of  the  land  in  contest,  on  May  20, 
1857.  His  next  of  kin  and  only  heirs  were  two  brothers, 
Edward  (who  commenced  this  action)  and  Robert 
Hayes,  and  Edward  acquired  the  title  and  interest  of 
Robert  in  the  estate.  At  the  time  of  the  death  of  John, 
the  two  surviving  brothers,  Edward  and  Robert,  lived 
in  New  Brunswick.  A  few  days  after  the  death  of  said 
John  Hayes,  one  Gitchell  was  appointed  special  admin- 
istrator of  his  estate,  and  sold  the  personal  property  for 
$696.41.  Afterwards,  he  applied  for  letters  of  general 
administration;  and  on  August  8,  1867,  the  probate 
court  made  an  order  that  such  letters  issue  to  him  upon 
his  giving  a  bond  in  a  certain  named  sum.  There  is 
no  evidence  that  he  ever  gave  any  bond,  or  that  said 
general  letters  were  ever  issued  to  him.  Neither  is 
there  any  evidence  that  he  ever  made  application  to  sell 
the  real  property  of  the  estate,  other  than  the  recital  of 
the  court  hereinafter  mentioned.  No  bond  or  letters  of 
administration  or  application  to  sell  said  property  were 
among  the  papers  on  file,  nor  was  there  any  evidence 
that  either  of  them  was  ever  in  existence.  But  on  No- 
vember 23,  1857,  the  court  made  an  order  that  the  said 
real  property  be  sold;  and  the  order  recited  that  there 
had  been  due  publication  of  an  application  for  such  sale, 
and  declared  that  the  sale  of  the  real  property  of  the  es- 
tate was  necessary.  Gitchell  returned  that  pursuant  to 
said  order  he  had  sold  the  Hayes  ranch  to  George  R.  Ring- 
gold for  $976.  On  December  28, 1857,  the  court  approved 
the  sale  to  Ringgold.  On  August  27,  1858,  Gitchell 
made  a  deed  of  the  Hayes  ranch  to  Lucius  B.  Northrop, 
which  recited  that  Northrop  was  the  bidder  at  the  sale. 
Afterwards,  on  January  14,  1859,  Northrop  made  a  con- 
veyance of  said  ranch  to  said  George  R.  Ringgold.  De^ 
fendants  and  appellants  claim  title  through  the  above 
proceeding?,  as  heirs  and  representatives  of  said  Ring- 
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gold,  who  died  before  the  commenoement  of  this  action. 
Neither  Ringgold  nor  either  of  the  defendants,  nor  any 
grantee  or  representative  of  Ringgold,  was  ever  in  pos- 
session of  any  part  of  the  land.  About  I860,  Edward 
Hayes  came  to  California  to  look  after  the  estate.  He 
found  that  Gitchell  had  sold,  or  attempted  to  sell,  all 
the  property;  and  upon  demand  for  settlement,  OitcheU 
paid  him  $173,  and  no  more.  Edward  then  sued  him, 
averring  that  he  was  administrator  (whether  special  or 
general  not  stated),  and  that  he  had  fraudulently,  and 
without  authority  of  law,  sold  all  the  property,  real  and 
personal,  and  appropriated  the  proceeds  to  his  own  use. 
Gitchell  answered,  denying  that  he  was  general  admin- 
istrator, and  also  denying  some  of  the  other  averments. 
Judgment  was  rendered  against  Gitchell  for  something 
over  three  thousand  dollars;  and  the  court  having  found 
fraud,  he  was  imprisoned,  but  was  released  because  Ed- 
ward did  not  advance  the  cost  of  imprisonment  No 
part  of  the  judgment  was  paid. 

We  have  briefly  recited  the  foregoing  facts  because 
they  seem  to  be  necessary  to  an  understanding  of  the 
case;  but  we  do  not  deem  it  necessary  to  determine  the 
many  questions  discussed  by  counsel  as  to  the  validity 
of  the  probate  sale:  whether  Edward  was  estopped  by 
his  judgment  against  Gitchell;  what  should  be  presumed 
from  the  recitals  of  the  order  of  sale  and  from  the  leLpae 
of  a  long  period  of  time;  whether  the  sale  authorized  a 
deed  to  Northrop;  the  effect  of  the  discharge  of  Gitchell 
from  imprisonment,  etc.  Waiving  all  of  these  ques- 
tions, we  will  assume,  for  the  purposes  of  this  decision, 
that  the  sale  could  not  be  attacked  after  three  years 
from  its  date,  under  section  90  of  the  Probate  Act.  (Wood's 
Digest,  410;  Harlan  v.  Peck,  33  Cal.  515;  91  Am.  Dec.  653; 
Reed  v.  Ring,  93  Cal.  108.)  But  we  think  it  clear  that,  a& 
found  by  the  court,  Edward  Hayes,  at  the  time  of  the  com- 
mencement of  the  action,  had  acquired  a  title  to  the  land  in 
contest  by  prescription. 

As  before  stated,  the  alleged  probate  sale  was  made  in 
1857,  and  neither  Ringgold  nor  any  of  his  successors 
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ever  took  possession  of  any  part  of  the  land  in  contest, 
^  although  thirty  years  elapsed  before  the  commencement 

^  of  this  action,  and  although  Edward  Hayes,  for  nearly 

•  twenty  years  of  the  time,  was  in  the  actual  possession  of 
^  part  of  the  land,   and  claiming  the  whole.    The  land 

being  unoccupied,  Edward  entered  upon  it  in  1870,  and 

inclosed   and   cultivated   about   five   acres,   and   built   a 

'  small  house  and  lived  in  it,  claiming  the  whole  tract. 

*  In  1872  he  filed  a  petition  for  letters  of  administration 
of   the   estate   of   John    Hayes,  in  which  he  stated  that 

^  Gitchell  had  died,   leaving  the  estate  finally  unadminis- 

'  tered.     He  was  regularly  appointed  general  administra- 

'  tor,  and   duly   qualified   as  such;  and   such   proceedings 

were  regularly  had  that  in  1876  the  administration  was 
closed,  and  there  was  a  final  decree  of  distribution  dis- 
tributing the  land  to  said  Edward.  After  1876,  for 
some  years,  he  did  not  live  personally  on  the  land,  but 
was  represented  by  others.  Afterwards,  he  made  it  his 
permanent  home,  and  in  1886  or  1887,  he  built  a  new 
house  on  the  land,  costing  about  four  thousand  dollars, 
and  lived  in  it  until  his  death.  He  always  claimed  the 
whole  tract, — which  was  well  known  as  the  Hayes  ranch, 
or  farm, — ^and  paid  all  taxes  on  it  from  at  least  1872; 
and  no  protest  was  made  by  any  representative  of  Ringgold; 
there  was  no  interference  with  Edward's  possession,  nor 
any  attempt  by  any  other  person  to  take  possession  of  any 
part  of  the  ranch. 

Upon  the  foregoing  facts,  we  think  that  the  adverse  pos* 
session  of  Edward  Hayes  extended  to  the  boundaries  of 
the  Hayes  ranch  as  held  by  his  ancestor,  John  Hayes,  and 
described  in  the  decree  of  distribution. 

There  is  one  alleged  error  in  the  ruling  to  be  noticed. 
The  complaint,  after  describing  the  land  in  contest  by 
metes  and  bounds,  has  these  words,  ^'as  per  map  made 
by  Chas.  H.  Poole,  July  5,  1853,  and  on  file  in  the  office 
of  the  trustees."  Appellants  oflFered  this  map  in  evi- 
dence, and  respondents  objected  to  it,  so  far  as  it  was 
offered  for  the  purpose  of  identifying  the  land  sold  by 
Gitchell  as  administrator,  and  of  adding  to  or  aiding  in 
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the  description  of  the  land  sought  to  be  described  in  the 
order  of  sale  under  which  Gitchell  acted.  The  objection 
was  sustained,  but  the  map  was  "admitt^  for  all  other 
purposes."  This  ruling  is  entirely  immaterial;  for  there 
was  no  real  question  about  the  identity  of  the  ranch 
sold  under  the  probate  order.  We  assume  that  it  was 
the  tract  of  land  described  in  the  complaint,  and  which 
had  been  distributed  to  Edward  Hayes.  It  was  a  piece 
of  land  well  known  since  before  the  death  of  John  Hayes 
as  the  ''Hayes  ranch."  There  was  also  an  exception  to 
a  ruling  about  the  testimony  of  the  witness  Dougherty, 
to  which  the  foregoing  remarks  apply.  We  see  no  rea- 
son for  disturbing  the  judgment. 
Judgment  and  order  afiirmed 

FrrzQSRAU),  J.,  and  Db  Haven,  J.,  ooncumd. 


[No.  16094.    Department  One.— March  21,  189S.] 

G.  SHIPMAN,  Appellant,  v.  CHARLES  FORBES, 
BT  AL.,  Respondents. 


Pbockbringb  m  Ismrvu — ^Maihiatobt  Requibementb  of  Statutb — 
Yaliditt  of  Pbooeedings. — In  proceedings  where  the  property  of  a 
dtisen  is  to  be  taken,  every  requirement  of  the  statute  having  the 
least  semblanoe  of  benefit  to  the  owner  must  be  complied  with;  and 
when  the  form  of  the  statutory  proceedings  is  prescribed.  Its  observ- 
ance becomes  essential  to  the  validity  of  the  proceedings. 

Id. — Stbeet  A88ESS1CEI7T — Date  of  Wabrant — Iitbuffioieht  CoMru- 
ANOE  WITH  Statute. — Under  section  10  of  the  act  of  1872  (Stats. 
1872,  p.  813),  relating  to  street  assessments  in  San  Francisco,  which 
directs  the  superintendent  of  streets  to  attach  to  the  Bssessmeat  a 
warrant,  and  prescribe  the  form  of  the  warrant  and  Its  date  and  au- 
thentication, the  date  is  an  essential  part  of  the  assesnnent,  and  in- 
cludes the  month  and  day  of  the  month,  as  well  as  the  year;  and  a 
warrant  reciting  the  year  merely,  without  the  month  or  day  of  the 
month,  is  invalid. 

Id. — Date  of  Signatubb  of  Axtditob — Neglect  of  Sufbulw tewdent 
OF  Streets. — ^The  fact  that  the  county  auditor,  when  he  counter- 
signed the  warrant,  wrote  the  date  of  his  signing  under  his  signatuie 
does  not  give  che  warrant  itself  that  date,  or  cure  the  defect  ailsiiif 
from  the  failnie  ;>f  the  superintendent  of  streets  to  dais  It. 
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Appeal  fiom  a  judgment  of  the  Superior  Court  of  the 
-  city  and  county  of  San  Francisco,  and  from  an  order  deny- 

^  ing  a  new  trial. 

t  The  facts  are  stated  in  the  opinion  of  the  coori 
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/•  M.  Wood,  for  Appellant. 

Cope,  Boyd,  Fifield  &  Eohwrg,  and  Stanljf,  SUmey,  and 
Haye$,  for  Respondente. 

Habbisok,  J. — ^Action  to  foreclose  a  street  aaaossment 
in  San  Francisco. 

The  plaintiff  offered  in  evidence  the  original  assess- 
ment>  diagram,  warrant,  and  affidavit  of  demand  and  non- 
payment, to  which  defendants  objected  upon  the  ground 
that  the  warrant  was  not  dated.  The  warrant  is  in  the 
following  form : — 

''By  virtue  hereof,  I,  C.  S.  Ruggles,  superintendent  of 
publie  streets,  highways,  and  squares  of  the  city  and 
county  of  San  Francisco  and  state  of  California,  by  vir- 
tue of  the  authority  vested  in  me  as  said  superintendent 
of  publie  streets,  highways,  and  squares,  do  authorize 
and  empower  James  S.  Dyer,  his  agents  or  assigns,  to 
demand  and  receive  the  several  assessments  upon  the 
assessment  and  diagram  hereto  attached,  and  this  shall  be 
his  warrant  for  the  same. 

''San  Francisco,  1885.  C.  S.  Ruoolbs, 

"Superintendent    of    Public    Streets,     Highways,     and 

Squares. 

"Countersigned  by  Flbet  F.  Stbothbb, 

"Auditor  of  the  City  and  County  of  San  Francisco. 

"September  7, 1888." 

The  court  excluded  the  evidence,  and  rendered  judg- 
ment for  the  defendants,  and  this  ruling  is  now  assigned 
as  error. 

Section  10  of  the  act  of  1872  (Stata.  1872,  p.  813), 
under  which  the  proceedings  were  had,  directs  the  su- 
perintendent of  public  streets,  highways,  and  squares  to 
attach  to  the  assessment  a  warrant,  which  shall  be  signed 
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by  him  and  countersigned  by  the  auditor,  and  prescribes 
the  form  of  the  warrant.  In  this  fonn,  after  giving  the 
body  of  the  warrant,  its  date  and  authentication  are  pre- 
scribed as  follows: — 

"San  Francisco,  (date),  eighteen  hundred  and . 

" (Name  of  Superintendent), 


"Superintendent     of     Public     Streets,     Highways,     and 

Squares. 

"Countersigned  by  (Name  of  Auditor), 

Auditor  of  the  City  and  County  of  San  Francisco.'' 

The  warrant  issued  in  the  present  case  follows  the  pre- 
scribed form,  except  in  the  matter  of  its  date. 

The  words,  "San  Francisco,  1885,"  cannot  be  consid- 
ered as  a  compliance  with  the  statutory  requirement 
that  the  warrant  be  dated.  Other  portions  of  the  stat- 
ute show  that  the  "date"  which  the  warrant  is  to  con- 
tain includes  the  month  and  the  day  of  the  month,  as 
well  as  the  year.  Section  11  requires  the  contractor  to 
return  the  warrant  to  the  superintendent  of  streets 
^Sdthin  ten  days  after  its  date,"  in  order  to  preserve 
the  lien  of  the  assessment;  and  by  section  13,  an  action 
upon  the  assessment  cannot  be  brought  until  "after  the 
period  of  fifteen  days  from  the  day  of  the  date  of  the 
warrant."  The  form  prescribed  by  the  statute  makes 
the  date  as  much  a  part  of  the  warrant  as  it  does  the 
signature  of  the  officer,  and  in  matters  of  this  character, 
in  which  the  property  of  a  citizen  is  to  be  taken  in  invir 
turn,  it  cannot  be  said  that  any  requirement  of  the  stat- 
ute is  to  be  disregarded.  Every  requisite  having  the 
semblance  of  benefit  to  the  owner  must  be  complied 
with;  and  where  the  form  of  a  statutory  proceeding  is 
prescribed,  its  observance  becomes  essential  to  the  va- 
lidity of  the  proceedings.  (Smith  v.  Davis,  30  Cal.  537; 
Taylor  v.  Donner,  31  Cal.  483 ;  Hewe$  v.  ReU,  40  Cal.  263; 
Orimm  V.  O'Connell,  54  Cal.  522.) 

It  is  conceded  on  the  part  of  the  appellant  that  the5«e 
words  did  not  amount  to  the  dating  of  the  warrant,  but 
it  is  contended  by  him  that  when  the  auditor  countpr- 
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signed  the  warrant  over  the  date  of  September  7^  1888, 
the  warrant  itself  took  that  date,  and  therefore  was 
dated.  The  function  of  the  auditor,  however,  being 
merely  that  of  approval,  and  limited  to  countersigning 
the  warrant,  it  is  not  called  into  exercise  until  after  the 
warrant  has  been  completed.  Whatever  is  essential  to 
the  issuance  and  validity  of  the  warrant  must  be  done 
before  it  reaches  the  auditor,  and  no  act  of  his  can  sup- 
ply any  defect  or  cure  any  irregularity  in  the  prior  pro- 
ceedings. The  position  of  the  date,  September  7,  1888, 
after  the  counteisigning  by  the  auditor,  shows  that  it 
was  a  part  of  his  act,  and  not  a  part  of  the  warrant  it- 
self. 
The  judgment  and  order  are  affirmed. 

QABOVm,  J.,  and  Patbbson,  J.,  oonoorred. 
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ELLEN  L.  RILEY,  Appellant,  v.  F.  MARTINELLI 
ST  AL.,  Respondents. 


RMULgmq  Tkust— Dkbd  to  Husbaivd— Patkknt  of  Consideration 
BT  WiFB — Execution  Sale — Bona  Fide  Fubohassb. — Where  land 
was  parchased  with  the  separate  funds  of  the  wife,  and  the  deed  was 
taken  fai  the  name  of  the  husband,  a  trust  results  in  her  favor,  and  a 
purchaser  of  the  legal  title  of  the  husband  at  execution  sale  takes 
subject  to  the  trust,  unless  he  can  show  that  he  is  a  purchaser  in  good 
faith  without  notice  of  the  trust. 

Id. — ^PUBOHASB   BT     JUDGMENT     CBEDITOB  OT     HT7SBANI>— PbOTBOTION 

▲QAINST  Wife's  Bqttitt. — A  judgment  creditor  of  the  husband,  who 
purchases  property  standing  in  the  husband's  name  at  a  sale  under 
execution  upon  his  judgment,  although  he  pays  no  money  therefor, 
but  credits  the  amount  of  his  bid  on  his  judgment,  stands  in  the 
same  position  as  a  third  party  making  a  purchase  under  the  execu- 
tion and  paying  a  money  consideration  therefor,  and  is  protected 
against  a  latent  equity  arising  from  a  resulting  trust  in  favor  of  the 
wife,  of  which  the  judgment  creditor  had  no  notice. 
iDu — Bnfoboehent  ot  Resulting  Tbubt — Action  to  Annul  Shebiff'b 
Saub— BviDENCE — Declabations  of  Wife — Knowledge  op  Pub- 
CHABSB. — In  an  action  by  the  wife  to  enforce  the  resulting  trust  in  her 
f^Tor,  and  obtain  a  decree  against  the  judgment  creditor  that  she  is 
the  owner  of  the  property  sold,  and  to  have  the  sale  declared  void,  evi- 
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dence  of  declarations  made  by  the  wife  to  a  third  party,  in  referenee 
to  her  ownership  of  the  property,  is  inadmissible,  nnless  It  is  pro- 
posed to  bring  the  Icnowledge  of  such  declarations  home  to  the  de- 
fendant 
EQcrnr  Case — Instbuotions  to  Jubt — Findings  by  Ck)UBT. — ^The  re- 
fusal of  the  trial  court,  in  an  action  in  equity,  to  give  proper  in- 
structions to  the  jury  is  not  ground  for  reversal,  where  the  court 
finds  upon  all  of  the  issues  in  the  case,  and  the  evidence  is  sufficient 
to  warrant  the  findings. 

Appeal  from  a  judgment  of  the  Superior  Court  of  Yolo 
County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion. 

Eugene  Aram,  and  Craig  &  HawkvM,  tot  Appellant. 

As  the  property  in  question  was  the  separate  property 
of  plaintiff,  it  is  not  liable  for  the  debts  of  her  husband. 
(Civ.  Code,  sec.  171.)  An  execution  can  only  be  levied 
upon  the  property  of  the  judgment  debtor.  (Civ.  Code, 
sec.  682.)  The  husband  took  and  held  the  property  in 
trust  for  his  wife.  (Civ.  Code,  sec.  853.)  A  judgment 
creditor  purchasing  at  his  own  execution  sale  is  not  a 
bona  fide  purchaser,  as  he  advances  no  new  considera- 
tion. (Sargent  v.  Sturm,  23  Cal.  361;  83  Am.  Dec.  118; 
Everett  v.  Stone,  3  Story,  455 ;  Moyer  v.  Hinman,  13  N.  Y. 
180;  Siemon  v.  Schurck,  29  N.  Y.  613;  Eldridge  v.  See 
Yup  Co.,  17  Cal.  56;  72  Am.  Dec.  420;  Arnold  v.  Patrick, 
6  Paige,  310;  Williams  v.  Hollingsworth,  1  Strob.  Eq. 
103;  Dickerson  v.  Tillinghaat,  4  Paige,  215;  25  Am.  Dec. 
528;  Rowan  v.  Adarns,  1  Smedes  &  M.  Ch.  45;  Powell  v. 
Jeffries,  4  Scam.  387;  Freeman  v.  Hill,  1  Dev.  &  B.  Eq. 
389;  Polk  v.  Oallant,  2  Dev.  &  B.  Eq.  395;  34  Am.  Dec 
410.)  An  execution  against  a  trustee  will  not  effect  the 
property  he  holds  in  trust.  (Hart  v.  Burnett,  15  Cal.  578 ; 
Fulton  V.  Hanlow,  20  Cal.  480;  Wheeler  v.  Hampson,  16 
Cal.  291;  Townsend  v.  Oreely,  5  Well.  337;  Carter  v.  Por- 
ter, 55  Me.  345;  Civ.  Code,  sec.  682.)  The  rule  protecting 
bona  fide  purchasers  without  notice  only  applies  to  such 
purchasers  of  the  legal  title.  The  purchaser  at  an  execu- 
tion sale  under  our  system  is  not  the  purchaser  of  the 
legal  title;  he  merely  acquires  a  lien,  with  a  contingent 


Maroh,  1893.]        Riley  v.  Martinelli.  677 

right  to  become  clothed  with  the  legal  title,  and  there- 
fore cannot  bring  himself  within  the  rulei  on  this  ground. 
He  takes  the  title  subject  to  all  existing  equities.  (Rey- 
nolds V.  H<miB,  14  Cal.  680;  76  Am.  Dec.  459;  Dupont  v. 
Wertheman,  10  Cal.  354;  Anthony  v.  Wesael,  9  Cal.  103; 
Cammings  v.  Coe,  10  Cal.  629 ;  Smith  v.  Brannan,  13  Cal. 
115;  (yRaurke  v.  (T Connor,  39  Cal.  442.)  In  all  such 
cases  the  doctrine  of  caveat  emptor  applies,  and  the  pur- 
chaser takes  the  risk  of  any  infirmities  or  defects  of  title 
which  may  exist  (dark  v.  McElvy,  11  Cal.  160;  Adam$ 
V.  Cvddy,  13  Pick.  463;  25  Am.  Dec.  330;  Morse  v.  God- 
frey, 8  Story,  364;  Jackson  v.  Hubble,  1  Cow.  613;  Jack- 
son V.  Winslow,  9  Cow.  13;  4  Kent,  261;  Blanchard  v. 
Brooks,  12  Pick.  47;  Dupont  v.  Werthem^an,  10  CaL  364.) 

F.  E.  Baker,  for  Respondents. 

Purchasers  in  good  faith  and  for  valuable  oonsiderar 
tion  are  protected  by  the  laws  providing  for  the  record- 
ing of  instruments.  (Civ.  Code,  sees.  1107,  1214,;  Wood 
V.  Chapin,  13  N.  Y.  509;  67  Am.  Dec.  62;  Frey  v.  Clif- 
ford, 44  Cal.  340-343.)  The  conveyance  to  subsequent 
purchasers  includes  certificates  of  sale  issued  by  sheriff 
upon  execution  sale.  (Civ.  Code,  sec.  1215;  Foorman  v. 
Wallace,  75  Cal.  558.)  The  policy  of  the  law  is,  that  if 
two  innocent  persons  must  suffer,  the  loss  will  fall  upon 
that  person  who  has  been  guilty  of  the  first  negligence. 
(Oower  V,  Doheney,  33  Iowa,  36;  Vitito  v.  Hamilton,  86 
Ind.  137;  Norman  v.  Davies,  24  Fed.  Rep.  609;  Wood  v. 
Chapin,  13  N.  Y.  509;  67  Am.  Dec.  62;  Evans  v.  McOlas^ 
son,  18  Iowa,  150.)  The  sheriff's  certificate  of  sale  was  suf- 
ficient  to  protect  Martinelli  against  a  mere  agreement 
between  husband  and  wife  for  a  conveyance  to  the  lat- 
ter which  was  never  disclosed  until  after  Martinelli's 
purchase  at  execution  sale;  and  plaintiff's  contention 
that  a  trust  existed  between  herself  and  husband,  that 
Martinelli  got  only  the  legal  title,  while  the  equitable 
right  remains  in  the  plaintiff,  is  not  the  rule.  (Civ. 
Code,  sec.  1107;  Foorman  v.  Wallace,  75  Cal.  557,  558.) 
A  pre-existing  debt  is  uniformly  regarded  in  this  state 
XOVII  Oa!.— 87 
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as  a  valuable  consideration.  (Frey  v.  Clifford,  44  Cal. 
340-343 ;  Schluter  v.  Harvey,  65  Cal.  158 ;  Foorman  y.  WaJr 
lace,  75  Cal.  552,  and  cases  cited.)  This  being  a  suit  to 
quiet  title,  the  same  rights  and  remedies  could  be  as- 
serted and  enforced  as  might  have  been  in  an  action  of 
ejectment.  In  fact,  the  scope  of  the  relief  which  may 
be  sought  and  administered  in  this  form  of  action  is 
more  comprehensive  than  in  ejectment.  {People  v.  Cen- 
ter, 66  Cal.  555,  556,  561-563;  Hyde  v.  Redding,  74  Cal. 
496-499.)  The  relief  administered  in  this  cause  is  a 
proper  application  of  the  remedy  to  which  the  defendant 
is  entitled.  In  an  action  of  this  kind,  a  defendant  out  of 
possession  may  present  his  title  and  have  the  same  quieted 
as  against  the  plaintiff,  and  the  court  will  by  the  issuance 
of  the  proper  writ,  place  the  defendant  in  possession.  {KitU 
v.  AuBtin,  83  Cal.  167-172.) 

Sbabls,  C. — ^This  action  is  brought  to  obtain  a  judg- 
ment decreeing  Ellen  L.  Riley,  the  appellant,  to  be  the 
owner  of  certain  premises  situate  in  Woodland,  Yolo 
County;  that  a  sheriff's  sale  thereof  to  defendant  F.  Mar- 
tinelli  be  declared  null  and  void,  etc. 

J.  T.  Riley,  one  of  the  defendants,  and  Ellen  L.  Riley, 
the  plaintiff,  were  at  the  several  dates  herein  mentioned 
husband  and  wife. 

About  January,  1880,  plaintiff  and  her  husband  nego- 
tiated for  the  purchase  of  the  premises  in  question,  which 
negotiations  culminated  in  the  purchase  and  paying  for 
the  same  by  the  plaintiff,  who  took  a  deed  of  con- 
veyance therefor  in  the  name  of  her  husband,  which  deed 
was  duly  recorded  in  the  office  of  the  county  recorder  of 
the  county  of  Yolo. 

The  purchase  price  of  the  land  was  $375,  and  was 
paid  by  the  plaintiff  from  her  separate  property.  She 
also,  according  to  her  testimony,  built  a  dwelling-house 
upon  the  land,  at  an  expense  of  one  thousand  dollars, 
which  was  also  paid  for  by  her  out  of  her  separate 
property. 

Plaintiff  and  her  husband,  J.   T.   Riley,  oocnpied  the 
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premises  bb  a  family  residence  up  to  the  time  of  the 
levy  of  the  execution  hereinafter  mentioned,  and  subse- 
quent thereto,  which  was  known  to  defendant  Martinelli, 
but  there  was  nothing  in  the  manner  or  method  of  the 
residence  or  occupation  or  use  of  the  property  which 
imparted  or  tended  to  impart  notice  to  any  person  that 
plaintiff  had  or  claimed  to  have  any  separate  property, 
interest,  or  estate  in  or  to  said  premises. 

There  was  a  private  understanding  between  plaintiff  and 
her  husband,  before  the  conveyance,  that  the  title  to 
the  premises  should  be  conveyed  to  the  latter,  and  that 
thereafter,  when  plaintiff  desired  him  to  do  so,  he  would 
convey  to  her.  Plaintiff  often  requested  her  said  husband 
to  make  such  conveyance,  but  he  failed  and  neglected  so  to 
do.  Plaintiff  stated  to  her  friends  that  she  claimed  said 
premises  as  her  property,  but  such  claim  was  not  openly 
proclaimed,  was  not  known  by  the  defendant  Martinelli, 
or  by  the  public  generally. 

Defendant  Martinelli  held  a  mortgage  against  prop- 
erty of  the  husband,  J.  T.  Riley,  other  than  the  premises 
in  question,  which  he  foreclosed,  and  under  which  he 
sold,  and  there  being  a  deficiency,  judgment  was  dock- 
eted in  his  favor  and  against  J.  T.  Riley,  upon  which 
judgment  execution  issued  to  the  sheriff,  who  levied 
upon  the  premises  in  question  in  this  action,  and  in  due 
time,  and  after  proper  notice,  sold  the  same  as  by  law  re- 
quired, said  Martinelli,  the  judgment  creditor,  becoming 
the  purchaser  for  $1,265.73,  the  amount  of  his  judgment 
and  costs. 

A  certificate  of  sale  was  issued  to  him  as  purchaser, 
and  a  duplicate  thereof  recorded  in  the  office  of  the  county 
recorder  of  the  county  of  Yolo.  The  time  for  redemption 
expired  July  10,  1891,  and  no  redemption  was  made  or 
had. 

Before  purchasing  the  property,  Martinelli  examined 
the  records  of  the  county,  and  found  it  stood  in  the  name  of 
the  husband,  J.  T.  Riley,  and  that  there  was  a  mortgage 
thereon  executed  by  the  latter. 

The  findings  show  that  Martinelli,  up  to  the  time  of 
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his  purchase,  had  no  notice  of  any  equitable  claim  of  plain- 
tiff in  or  to  the  premises.  Martinelli  received  a  sheriff's 
deed  of  the  premises  after  the  filing  of  the  original  com- 
plaint herein,  but  before  the  amended  complaint  was  filed, 
viz.,  August  5,  1891. 

As  between  the  plaintiff,  who  is  appellant  here,  and 
her  husband,  there  is  no  question  but  that  the  latter 
held  the  legal  title  to  the  premises  in  trust  for  the 
former. 

The  doctrine  is  well  established  that  where  land  is 
purchased  in  the  name  of  one  person,  and  the  considera- 
tion is  paid  by  another,  the  land  will  be  held  by  the 
grantee  in  trust  for  the  person  furnishing  the  consider- 
ation. {Bayles  v.  Baxter,  22  Cal.  575 ;  Hidden  v.  Jordan, 
21  Cal.  92;  Millard  v.  Hathaway,  27  Cal.  119;  Currey  v. 
Allm,  84  Cal.  254.) 

The  doctrine  is  well  established,  also,  that  the  lien  of 
a  judgment  and  execution  attaches  to  the  real,  instead 
of  the  apparent,  interest  of  the  judgment  debtor  in  and 
to  his  property,  and  that  under  ordinary  circumstances 
a  sale  made  under  such  lien  transfers  no  interest  be- 
yond that  in  fact  held  by  the  defendant  when  the  lien 
attached,  or  acquired  by  him  subsequently  thereto,  and 
before  the  sale.  (Freeman  on  Executions,  see.  335; 
Freeman  on  Judgments,  sees.  356,  357;  Frink  v.  Coe,  70 
Cal.  296.) 

"The  purchaser  at  an  execution  sale  takes  his  title 
subject  to  such  liens,  easements,  and  equities  as  it  was 
subject  to  in  the  hands  of  the  defendant  in  execution, 
unless  he  can  show  that  he  is  a  purchaser  in  good  faith,, 
and  without  any  notice,  actual  or  constructive,  of  the  ex- 
istence of  such  lien,  easement,  or  equity/'  (Freeman  on 
Executions,  sec.  336.) 

"This  doctrine  does  not,  however,  reach  the  point  un- 
der consideration  in  this  case.  We  may  concede  that 
the  rule  enunciated  above  applies  to  a  third  party  pur- 
chasing at  a  sale  under  execution,  and  the  question  still 
remains:  Does  the  judgment  creditor,  who  purchases  at 
his  own  sale,  and  pays  no  money,  but  credits  the  amount 
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of  his  bid  on  his  judgment,  stand  in  the  same  position  as 
a  third  party,  who  has  purchased  at  a  like  sale,  and  paid  a 
money  consideration? 

In  other  words,  Is  the  judgment  creditor,  who  bids  at 
his  own  ?ale,  and  as  the  effect  thereof  satisfies  his  judg- 
ment in  whole  or  in  part,  a  purchaser  for  value  in  that 
sense  which  entitles  him  to  protection?  The  author- 
ities are  by  no  means  uniform  on  the  question. 

In  Iowa,  in  Oower  v.  Doheney,  33  Iowa,  36,  a  case  in 
which  the  judgment  debtor  held  lands  under  an  implied 
trust,  in  pursuance  of  which,  subsequent  to  the  judg- 
ment, he  conveyed  to  the  cestui  que  trust,  the  latter  failed 
to  record  his  deed,  and  the  lands  were  purchased  by  the 
judgment  creditor  at  execution  sale,  without  notice  of 
the  deed  or  of  the  equitable  estate,  and  it  was  held  that 
the  execution  creditor  took  his  title  freed  from  the 
equity. 

The  decision  was  based  upon  the  equitable  theory  that 
where  one  of  two  innocent  parties  must  suffer,  the  loss 
should  fall  upon  that  party  who  has  been  guilty  of  the 
first  negligence. 

Other  cases  in  Iowa  hold  that  when  a  creditor  merges 
his  judgment  into  a  title,  without  notice,  actual  or  con- 
structive, of  private  equities,  he  becomes  a  purchaser,  and 
is  entitled  to  protection,  equally  with  any  subsequent  bona 
fide  purchaser. 

In  Indiana  the  court  held  both  ways  on  the  question. 
(See  Vitito  v.  Hamilton,  86  Ind.  137,  and  Camahan  v. 
Yerkes,  87  Ind.  62.) 

In  the  latter  case  it  was  held  that  ''an  execution  cred- 
itor, who  bids  off  property  at  a  sale  upon  his  own  exe- 
cution, and  applies  the  bid  to  the  payment  of  his  own 
judgment,  is  not  regarded  as  a  bona  fide  or  innocent  pur- 
chaser." 

It  is  sufficient  to  say  that  a  large  number  of  cases  to 
like  effect  are  to  be  found,  and  holding,  with  more  or 
less  uniformity  that  a  plaintiff  purchasing  at  a  saK 
under  his  own  writ  takes  subject  to  all  equities  against 
the   defendant  in  execution,   whether  he  has  notice  of 
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them  or  not.  This  view  ia  founded  upon  the  theory 
that,  to  constitute  a  person  a  bona  fide  purchaser  within 
the  meaning  of  the  law,  he  must,  upon  the  faith  of  the 
purchase  of  the  property,  have  advanced  for  it  a  valuable 
consideration,  and  that  a  creditor,  antecedent  to  his  pur- 
chase, who  pays  for  the  purchase  by  a  credit  on  his  own 
demand,  has  parted  with  no  consideration  on  the  faith  of 
the  pm'chase,  and  is  not  such  a  bona  fide  purchaser  as  is  en- 
titled to  protection  against  equities  of  which  he  has  no 
notice. 

It  is  believed,  however,  that  the  oorrent  of  modem 
authority  tends  to  the  doctrine  that  a  judgment  creditor 
purchasing  at  his  own  sale,  equally  with  a  tliird  party 
making  a  purchase  under  the  execution,  is  protected 
against  latent  equities  of  which  he  had  no  notice.  And 
we  can  see  no  good  reason  for  the  distinction  to  which 
we  have  alluded. 

If  A  advances  money  to  B,  which  is  not  paid,  and  he 
obtains  judgment,  issues  execution,  levies  upon  the 
property  of  B,  attends  the  sale,  and,  being  the  highest 
bidder,  purchases  the  property,  it  is  difficult  to  see  why 
he  is  in  a  different  position  from  any  other  purchaser. 
In  such  a  case,  the  law  seizes  the  property  and  sells  it 
to  the  highest  bidder,  and  the  judgment  creditor  takes 
it,  not  in  his  capacity  as  creditor,  but  as  purchaser. 
The  law  of  this  state,  with  a  view,  no  doubt,  of  benefit- 
ing the  debtor,  by  causing  his  property  to  bring  the 
best  attainable  price,  permits  and  encourages  the  cred- 
itor, alike  with  others,  to  purchase  at  sales  under  execa- 
tion,  and  having  done  so,  the  fact  that  he  advanced  the 
purchase  price  last  month  or  last  year  should  not  mili- 
tate against  his  rights  or  alter  his  etaiui  in  the  eye  of 
the  law. 

It  has  repeatedly  been  held  in  this  court  that  a  con- 
veyance in  consideration  of  the  cancellation  of  a  pre- 
existing indebtedness  is  a  conveyance  for  a  valuable 
consideration  within  the  meaning  of  section  1214  of  our 
Civil  C!ode.   {Footman  v.  TFaUoce,  75  GaL  552 ;  Oasim  v. 
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Hendrick,  74  Cat.  444;  Schluter  v.  Harvey,  65  CaL  168; 
Fr§y  V.  CUfford,  44  Cal.  835.) 

In  this  state,  we  think  the  question  has  been  settled  in 
oonsonanoe  with  this  view. 

In  Hunter  y.  Watson,  12  Gal.  377  (Baldwin,  J.,  deliver- 
ing the  opinion  of  the  court,  Field,  J.,  concurring),  it 
was  said:  ''But  a  judgment  creditor  purchasing  at  his 
own  sale,  without  notice,  is  a  bona  fide  purchaser  within 
the  act.  The  cases  are  not  agreed  upon  this  subject,  but 
the  weight  of  authority  and  the  reason  of  the  rule  are  as 
we  have  stated  it" 

The  act  referred  to  in  the  foregoing  quotation  was  the 
Recordation  Act  of  1850. 

Section  1107  of  our  Civil  Code  is  as  follows:  ''Every 
grant  of  an  estate  in  real  property  is  conclusive  against 
the  grantor,  also  against  every  one  subsequently  claim- 
ing under  him,  except  a  purchaser  or  encumbrancer  who, 
in  good  faith  and  for  a  valuable  consideration,  acquires 
a  title  or  lien  by  an  instrument  that  is  first  duly  re- 
corded." In  Foorman  v.  Wallace,  76  Cal.  652,  it  was  held 
that  a  sheri£f's  certificate  of  sale  of  real  property  "is  the 
evidence  of  the  equitable  interest  which  the  purchaser 
has  in  the  land,  and  is  an  instrument  whereby  an  inter- 
est or  title  is  created  within  the  meaning  of  section 
1107  of  the  Civil  Code";  and  cites,  in  favor  of  the  prop- 
osition. Page  v.  Rogers,  81  Cal.  301. 

Foorman  v.  WaUace,  76  Cal.  662,  held,  also,  that  the 
filing  and  recording  of  the  certificate  of  sale  imparted 
constructive  notice  to  all  the  world,  and  that  the  right 
acquired  thereunder  was  prior  and  paramount  to  the 
title  of  a  prior  unrecorded  deed,  of  which  the  holder 
of  the  sheri£f's  certificate  had  no  notice  at  the  date  of 
recordation. 

The  plaintiff  here  cannot  be  said  to  be  in  a  better  po- 
sition than  she  would  have  been  had  she  held  an  un- 
recorded conveyance  of  the  property.  It  was  in  her 
power  for  many  years  to  have  enforced  her  equitable 
right  to  the  property;  but  having  failed  to  do  so  until  a 
sale  thereof,  and  recording  of  the  evidence  of  such  sale 
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under  an  execution  against  her  husband,  who  was  the 
ostensible  owner  thereof,  and  in  whose  name  the  title 
was  recorded,  she  comes  too  late  to  ask  for  relief  against 
one  clothed  with  the  legal  title  and  an  equal  equity. 

There  is  nothing  in  the  views  herein  expressed  in 
conflict  with  either  of  the  decisions  in  Breeze  v.  Brooks, 
71  Cal.  169.  In  that  case  Patrick  Brooks  was  the  equi- 
table owner  of  land,  the  legal  title  to  which  stood  in  the 
name  of  John  Brooks.  The  latter  obtained  credit  from 
the  plaintiffs  in  the  cause,  who  believed  him  to  be  the 
owner.  John  Brooks,  conveyed  the  legal  title  to  Patrick, 
the  owner  of  the  equity,  who  caused  his  deed  to  be  re- 
corded. Subsequently,  the  plaintiffs  brought  suit  against 
John,  on  their  demand,  obtained  judgment,  sold  the  land 
under  execution,  became  the  purchasers,  and  in  due 
time  obtained  a  sheriff's  deed,  under  which  they  sought  to 
subject  the  land  to  their  claim. 

There  they  sought  to  show  that  Patrick  Brooks  was 
estopped  by  his  acts  in  the  premises  from  asserting  title. 

Here  the  estoppel  comes  from  the  effect  of  our  recording 
act,  which  establishes  what  the  court  has  held  to  be  a  salu- 
tary and  binding  rule. 

At  the  trial,  the  court  submitted  to  a  jury  the  follow- 
ing single  issue  and  question,  against  plaintiff's  objec- 
tion and  exception,  to  wit:  "Did  Martinelli,  on  January 
10,  1891,  have  notice  that  the  property  belonged  to  Mrs. 
Riley?" 

To  which  the  jury  answered  "No." 

Counsel  for  plaintiff  asked  the  court  to  submit  to  the 
jury  the  questions,  in  substance, —  1.  Whether,  at  the 
date  of  his  purchase,  Martinelli  had  actual  notice  that 
plaintiff  claimed  the  property  etc.  Which  was  substan- 
tially submitted.  2.  Whether,  at  the  said  date,  he  had 
constructive  notice  of  such  fact.  Which  was  refused  by  the 
court. 

Counsel  then  asked  certain  instructions  in  refc 
ence  to  actual  and  constructive  notice,  substantially 
as  defined  in  sections  18  and  19  of  the  Civil  Co<ic 
which    were    refused     by     the    court,   and   the    refusal 
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excepted  to.  We  think  the  court,  on  its  own  motion, 
instructed  the  jury  as  to  the  question  submitted  as  far  as 
was  necessary. 

It  was  an  equity  case,  and  the  court  adopted  the 
answer  of  the  jury,  it  is  true,  in  its  findings  of  fact,  but 
it  proceeded  at  length  to  find  upon  all  the  issues  in  the  case. 
This  being  so,  the  refusal  to  give  instructions  is  not 
cause  for  a  reversal  of  the  case.  (Hewlett  v.  Pilcher, 
85  Cal.  645.)  The  evidence  was  sufficient  to  warrant  the 
findings. 

There  was  no  error  in  striking  out  the  testimony  of 
the  witness  Balzari  as  to  declarations  made  to  him  by 
the  plaintiff  in  reference  to  her  ownership  of  the  prop- 
erty, because  it  was  not  proposed  to  bring  knowledge  of 
such  declarations  home  to  defendant  Martinelli. 

Again,  the  finding  of  the  court  as  to  plaintiff's  own- 
ership of  the  property  cured  the  error,  if  any  there 
was. 

Upon  a  review  of  the  whole  record,  it  is  believed  die 
cause  was  fairly  tried  and  properly  decided,  and  that 
the  order  overruling  the  motion  for  a  new  trial  and  the 
judgment  should  be  affirmed,  and  we  so  advise. 

Bblchbb,  C,  and  Vakcusf,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  affirmed. 

Gabouttb,  J.,  Habbisov,  J.,  Patbbsov,  J. 
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[No.  18088.    Department  ODe.—March  21,  1893.] 

ALEXANDER   GORDON,  Administrator  etc.,  Appel- 
lant, V.  JANE  E.  BOOKER,  Respondent. 

BouNDABT  Lnri — ^Location  of  HALr-SEcnoir  Ck>BNER — Survet— 
Finding  aqainst  Bvidenob. — In  an  action  to  qaiet  title  to  city  lots, 
where  the  only  point  in  controversy  was  the  location  of  a  half-sec- 
tion line  running  east  and  west,  which  formed  the  north  boundary 
line  of  the  dty,  and  the  controversy  turned  upon  the  location  of  the 
half-section  comer  on  the  east  side  of  the  section,  the  testimony  of 
the  surveyor,  who  surveyed  and  platted  an  addition  to  the  dty,  and 
ran  the  half-section  line  to  which  plaintiff  claimed,  that  in  surveying 
it  he  found  a  stake  which  he  assumed  and  believed  to  be  the  half- 
section  comer,  taken  in  connection  with  the  testimony  of  five  other 
witnesses,  including  three  professional  surveyors,  that  the  comer  from 
which  the  survey  was  made  was  a  ''charcoal"  or  "government^*  comer, 
in  the  absence  of  any  evidence  showing  that  a  stake  or  comer  had 
•Ftf  been  seen  at  a  different  place  in  that  vicinity.  In  sufficient  to 
establish  it  as  a  government  comer ;  and  a  finding  that  the  line  was 
twwity-foar  feet  north  of  the  line  so  surveyed,  based  on  a  sarvey 
and  measurement  by  courses  and  distances  from  the  southeast  oor- 
n«  of  another  section,  a  distance  of  a  mile  and  half  south  of  the 
stake  in  question,  is  unsupported  by  the  evidence. 

In. — ^MOHUKBZTTS    GoNTBOL    C^UBSES    AND    DISTANCES — ^BVIDKNCI    OF 

SusvsT. — The  monuments  or  marks  placed  upon  the  ground  by  the 
surveyor  in  making  a  survey,  constitute  the  survey,  and  the  oontses 
and  distances  are  only  evidence  of  the  survey.  Although  evidence 
bftsed  upon  courses  and  distances  from  other  known  points  is  ad- 
missible to  fix  a  comer,  where  no  comer  is  found,  it  is  not  admissible 
to  change  the  location  of  an  original  comer  of  the  survey  when  found. 

Id. — Line  of  Govbbnment  Subvet — Loweb  Obdeb  of  Evidence — 
SuPFOBT  OF  FrNDiNo — IiCMATEBiAL  CONFLICT. — Where  the  existence 
of  the  monuments  established  by  a  government  surveyor  in  making 
the  original  survey  are  proved,  evidence  of  a  line  of  the  survey  based 
upon  courses  and  distances,  being  of  a  lower  order  than  evidence 
thereof  based  upon  the  monuments,  raises  no  material  conflict  in  sap- 
port  of  a  finding  as  to  the  location  of  the  line,  unless  it  demonstrates 
to  a  reasonable  probability  that  the  monuments  as  found  npon  the 
ground  are  not  those  established  by  the  original  survey. 

Id. — Locating  Line  of  Half-section — Stabtino-point — ^Subvet  bt 
OouBSES  AND  DISTANCES. — In  locating  the  line  of  a  government  half- 
section,  a  survey  from  a  remote  corner  of  another  section  by  eoaises 
and  distances  is  more  liable  to  error  than  a  survey  by  courses  and  dis- 
tances from  the  nearest  established  corner  of  the  same  section. 

Id. — ^DlBEGTION     OF     HaI^SECTION     Line — MONXrMBNTB     Ck>NTBOL.— 

When  the  half-section  comer  on  each  side  of  a  section  are  definitely 
located,  the  half-section  line  must  be  drawn  from  one  comer  to  the 
other,  regardless  of  its  variation  from  the  due  east  and  west  couine. 
Id. — Qxtietino  Title — Advebse  Possession — Oonstbuctxvb  Posses- 
sion OF  Oitt  Lots — Finding  against  Btidengb. — In  an  action  to  quiet 
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title  to  dt7  lots  bordering  on  eadi  aide  of  a  half-aeedon  Une, 
where  the  defendant  testified  that  all  of  the  strip  of  land  in  controyeisy 
had  been  lying  out  open,  unfenced,  and  ancnltivated,  and  that  he  never 
claimed  anything  excepting  what  was  actually  embraced  In  the  frac- 
tional part  of  the  block  daimed  by  him,  and  it  did  not  appear  that 
be  had  actual  possession  of  the  strip  in  controyersy,  his  constructlTe 
possession  extended  only  to  the  true  line;  and  a  finding  that  the  de- 
fendant had  been  in  the  adyerse  possession  up  to  the  line  fixed  by 
the  court  is  not  sustained  by  the  eyidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County^  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Oarber,  BoaU  A  Bishop,  Firman  ChwrcK  and  /.  P.  Ueva, 
for  Appellant 

Oeorge  L.  Hood,  and  TF.  8.  Crawford,  for  Respondent. 

Hatkbs,  C. —  This  action  is  brought  by  plainti£F  to 
quiet  title  to  certain  loto  in  the  Central  Addition  to  the 
city  of  Fresno.  The  defendant  had  judgment,  and  the 
plaintiff  appeals  from  the  judgment,  and  order  denying 
his  motion  for  a  new  trial. 

The  half-section  line  running  east  and  west  through 
section  4  is  the  north  boundary  line  of  the  dty  of 
Fresno.  Plaintiff's  lots  lie  on  the  north  side  of  this 
line,  and  defendant's  on  the  south  side. 

The  point  in  controversy  is  the  location  of  this  half- 
section  line,  and,  upon  the  trial,  that  point  turned  upon 
the  location  of  the  half -section  comer  on  the  east  line  of 
section  4. 

Teilman  surveyed  and  platted  Central  Addition,  and  ran 
the  half-section  line,  and  plaintiff  claims  to  this  line.  The 
court  found  the  line  to  be  twenty-four  feet  north  of  the 
line  so  surveyed. 

In  making  this  survey,  Teilman  found  a  stake  which 
he  assumed  and  believed  to  be  the  half-section  comer. 
Hve  other  witnesses,  at  least  three  of  them  being  pro- 
fessional surveyors,  testified  that  the  comer  from  which 
Teilman  made  his  survey  was  a  "charcoal**  or  "govem- 
ment"  comer;   and   there   was   no   evidence   tending   to 
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show  that  a  stake  or  corner  had  ever  been  seen  at  a  dif- 
ferent place  in  that  vicinity.  This  testimony  was  prima 
fade  sufficient  to  establish  it  as  a  government  comer,  and 
to  justify  a  finding  to  that  effect. 

The  finding  of  the  court  was  based  on  a  survey  and 
measurement  from  the  southeast  comer  of  section  9,  a 
distance  of  a  mile  and  a  half  south  of  the  stake  in  ques- 
tion. 

A  ditch  or  canal  had  been  dug  on  the  south  line  of 
section  9,  and  for  several  miles  east  of  that  section. 
Defendant's  witness,  who  dug  this  canal,  testified  that 
he  took  up  the  stakes  and  set  them  on  the  south  side  of 
the  canal,  but  the  distance  they  were  removed  is  not 
definitely  shown.  But  assuming  that  the  southweast  cor- 
ner of  section  9  was  definitely  established,  a  survey 
from  that  point  could  be  used  but  for  one  purpose,  viz., 
to  show  that  the  half -section  comer  in  question  was  not 
in  fact  a  government  comer.  It  could  not  be  used  to 
show  that  the  government  surveyor  made  an  error  in 
placing  it  there. 

In  Hall  V.  Tanner,  4  Pa.  St.  244,  45  Am.  Dec.  687,  it 
was  said:  'It  has  ever  been  held  that  the  marks  on  the 
ground  constitute  the  survey;  that  the  courses  and  dis- 
tances are  only  evidence  of  the  survey."  This  court,  in 
Ferrii  v.  Coover,  10  Cal.  629,  said:  "Preference  is  given 
to  monuments,  because  they  are  least  liable  to  mistake"; 
and  in  the  same  case,  quoting  from  Fulwood  v.  Graham, 
1  Rich.  497,  said  "that  in  locating  lands  we  are  to  re- 
sort,—  1.  To  natural  boundaries;  2.  To  artificial  marks; 
3.  To  adjacent  boundaries;  4.  To  courses  and  distances; 
but  it  has  never  been  said  that  each  of  these  occupied 
an  inflexible  position.  It  sometimes  might  occur  that 
an  inferior  means  of  location  might  control  a  higher,  when 
it  was  plain  there  was  a  mistake." 

Evidence  based  upon  courses  and  distances  from 
other  known  points  is  admissible  to  fix  a  corner,  where 
no  comer  is  found,  but  never  to  change  the  location  of 
im  original  comer  when  found. 

It  seems  to  have  been   considered  that  because  town- 
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ships  are  subdivided  by  commencing  at  the  soath  and 
east  sides,  that  therefore  points  to  the  south  are  more 
reliable  than  those  on  the  north;  but  such  is  not  the 
case.  A  survey  by  courses  and  distances  from  the 
nearest  established  comer  is  least  liable  to  error.  The 
northeast  corner  of  section  4  is  upon  the  north  line  of  the 
township,  and  that  comer  is  not  disputed.  Several 
measurements  from  that  comer  to  the  half-section  cor- 
ner in  question  made  the  distance  2,623  feet,  whilst  the 
government  field-notes  call  for  2,624.8  feet, —  a  differ- 
ence of  only  1.8  feet  from  the  corner  found  by  Teilman. 

The  conflict  of  testimony  cannot  be  said  to  be  mate- 
rial. The  evidence  of  defendant,  based  on  course  and 
distance,  being  of  a  lower  order,  because  of  its  greater 
uncertainty,  cannot  be  said  to  raise  a  material  conflict 
with  the  higher  order  of  proof,  unless  it  demonstrates 
to  a  reasonable  probability  that  the  comer  as  found  now 
upon  the  ground  is  not  the  corner  established  by  the  gov- 
ernment, and  this  it  fails  to  do. 

The  line  found  by  the  court  is  erroneous  in  another 
particular.  The  half-section  comer  on  the  west  line  of 
section  4  is  not  disputed,  and  that  comer  is  shown  to 
be  2,619  feet  south  of  the  northwest  comer  of  the  sec- 
tion. Assuming  that  the  north  line  of  the  township  is 
a  due  east  and  west  line,  ds  we  must,  in  the  absence  of 
evidence  to  the  contrary,  the  half-section  line  found  by 
the  court,  starting  from  a  point  twenty-four  feet  north 
of  the  stake  in  the  east  line,  and  ranning  "due  west," 
would  intersect  the  west  line  of  the  section  twenty  teei 
north  of  the  half-section  comer,  whilst  that  line  should 
be  drawn  from  one  comer  to  the  other,  regardless  of  a  varia- 
tion from  the  due  east  and  west  course. 

If  the  sixth  and  seventh  findings  are  to  be  understood 
as  finding  that  defendant  had  been  for  more  than  five  years 
in  possession  up  to  the  line  fixed  by  the  court,  such  finding 
cannot  be  sustained. 

Defendant  testified  that  "all  this  strip  of  land  in  con- 
troversy has  been  lying  out  open,  unfenced,  and  uncul- 
tivated."    And  again :    "I  never  claimed  anything  except 
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what  was  actually  embraced  in  fractional  block  340; 
that  is  all  I  ever  claimed,  or  claim  now."  It  does  not 
appear  that  either  party  had  actual  possession  of  the 
strip  in  controversy,  whilst  the  constructive  possession 
of  each  extended  only  to  the  true  line. 

I  think  the  findings  discussed  herein  are  not  justified 
by  the  evidence,  and  that  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  a  new  trial  granted. 

SBABLSy  C,  and  Vanclibf,  C,  concurred. 

For  the  reaflons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  appealed  from  are  reversed,  and  a  new  trial 
granted. 

Gabouttb,  J.,  Harrison,  J.,  and  Patersok,  J. 


[No.  19068.    Department  One. — March  23,  1893.] 

JOSEPH  COYNE,  Appellant,  v.  GILBERT  RENNIE, 
Rbspondbnt. 


|fUKIOn»AL   GOBPOBATIONS — CHARTER    OF    SAN    DIBQO — RKDUCTION    (XT 

8ALA.BT  OF  Chief  or  Police — Power  of  Common  Council. — ^The 
freeholderi'  charter  of  the  city  of  San  Diego,  adopted  in  May,  1889, 
which,  after  fixing  the  salaries  to  be  paid  to  the  chief  of  police  and 
other  city  officers,  provides  that  "the  common  council,  in  the  month  of 
Janoary,  1891,  and  every  four  years  thereafter,  shall  readjust  and  fix 
«B«w  the  amount  of  all  official  salaries  provided  for  In  this  charter,** 
la  to  be  construed  as  if  it  was  a  direct  provision  that  the  salaries  of 
the  dty  officials  shall  be  fixed  in  the  month  of  January,  1891,  and 
€frery  four  yean  thereafter,  but  that  until  so  fixed  they  shall  be  at 
tlie  amounts  specified  therein;  and  a  reduction,  by  the  common  conn- 
ell,  of  the  salary  of  the  chief  of  police,  made  in  the  month  of  Jann- 
axy,  1891,  is  not  an  amendment  of  the  charter,  but  is  merely  the  exe- 
cution of  the  power  conferred  upon  the  council  by  the  charter  itself. 
In — ^Acceptance  or  Reduced  Salary — Demand  for  Additional  Sait 
AST  AFTER  EXPIRATION  OF  TERM — MANDAMUS. — Where  the  chief  of 
police  of  the  city  of  San  Diesro.  after  his  salary  was  reduced  by  the 
common  council,  voluntarily  continued  to  hold  the  office  and  accepted 
the  reduced  salary  until  the  expiration  of  his  term,  his  demand  upon 
the  auditor  for  additional  salary,  made  eight  months  after  the  term 
had  expired,  was  properly  refused,  and  a  demurrer  to  his  petition 
for  a  writ  of  mandate  to  compel  payment  thereof  was  properly  sus- 
tained. 
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iDt.— Municipal  OinoxB&— Powbb  of  Rbsionation — GoivTBAoruix 
RsuLTioir — Reduction  of  Salary  dubinq  Tebk. — ^The  mere  ap- 
pointment or  election  of  a  manicipal  officer  for  «  tpedfied  time  and 
•alary  creates  no  contractual  relation,  where  aach  officer  is  at  liberty 
to  resign  wheneyer  he  may  elect  to  do  ao ;  and  although  his  term  and 
•alary  may  be  named  in  the  charter,  yet  there  is  no  contract  for  a 
•tipnlated  time  and  price  that  is  binding  on  the  public*  and  a  muni- 
cipal officer,  after  the  reduction  of  his  salary  during  his  term,  is 
aot  boand  to  hold  the  office  or  perform  the  dutiee  thereof. 

AppBAif  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pcariah,  Mossholder  A  Lewis,  for  Appellant. 

The  provision  in  chapter  9  of  the  charter  under  which 
the  ordinance  was  passed  is  in  conflict  with  section  8  of 
article  XI.  of  the  constitution,  and  is  therefore  void,  and 
therefore  the  ordinance  is  void.  The  constitution  hav- 
ing prescrihed  the  mode,  that  mode  wag  the  measure  of 
power.  (People  v.  Ounn,  85  Cal.  247;  Cooley's  Consti- 
tutional Limitations,  78;  State  v.  Rogers,  10  Nev.  253; 
21  Am.  Rep.  738;  People  v.  Toal,  85  Cal.  340;  Yarnell  v. 
aty  of  Los  Angeles,  87  Cal.  606;  Ex  parte  Ah  You,  82 
CaL  842;  PeopU  v.  Bagley,  85  Cal.  348.) 

William  H.  Fuller,  for  Respondent. 

There  is  no  contractual  relation  hetween  the  chief  of 
police  and  the  city,  even  though  the  term  and  salary 
are  named  in  the  charter.  (Love  v.  Jersey  City,  40 
N.  J.  L.  458.)  These  provisions  in  the  charter  not  be- 
ing in  the  nature  of  a  contract,  the  city  had  power  to 
diminish  the  salary  therein  provided  for.  (1  Dillon  on 
Municipal  Corporations,  sec.  231;  Love  v.  Jersey  City,  40 
N.  J.  L.  458;  Cohen  v.  Wright,  22  Cal.  320;  Common- 
wealth V.  Bacon,  6  Serg.  &  R.  322 ;  Conner  v.  City  of  New 
York,  5  N.  Y.  295;  Smith  v.  City  of  New  York,  87  N.  Y. 
520;  Long  v.  City  of  New  York,  81  N.  Y.  425;  Haswelly. 
City  of  New  York,  81  N.  Y.  255;  Koontz  v.  Franklin  Co., 
76  Pa.  St.  154;  Jones  v.  Shaw,  15  Tex.  577;   Pennie  v. 
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Reis,  132  U.  S.  465;  Crenshaw  v.  United  States,  134  U.  8. 
99;   Butler  v.  Pennsylvania,  10  How.  402.) 

The  Court. —  This  is  a  proceeding  for  a  writ  of 
mandate  to  the  respondent  in  his  official  character  as 
auditor  of  the  city  of  San  Diego,  commanding  him  to 
issue  his  warrant  for  an  unpaid  portion  of  plaintiffs 
salary  as  chief  of  police.  The  respondent  demurred  to 
the  petition  for  the  writ.  The  court  sustained  the  de- 
murrer, and  dismissed  the  proceeding.  Plaintiff  brin^ 
this  appeal  from  the  judgment  of  dismissal,  and  con- 
tends that  the  court  erred  in  sustaining  the  demurrer. 

The  petition  shows  that  since  May,  1889,  the  city  of 
San  Diego  has  been  a  municipal  corporation  by  virtue 
of  a  charter  generally  known  as  a  "freeholders'  char- 
ter"; that  from  the  date  of  the  organization  of  the  cor- 
poration until  June  1,  1891,  the  petitioner  held  the 
office  of  chief  of  police;  that  by  section  1  of  chapter  9, 
article  3,  of  the  city  charter,  the  salary  of  the  chief  of 
police  was  fixed  at  eighteen  hundred  dollars  per  annum; 
that  for  the  last  four  months  of  his  official  term,  viz., 
February,  March,  April,  and  May,  1891,  petitioner  had 
been  paid  for  salary  only  one  hundred  dollars  per 
month,  by  reason  of  an  ordinance  of  the  city  adopted 
January  31,  1891,  by  which  the  salary  of  chief  of  police 
was  reduced  to  twelve  hundred  dollars  per  annum;  and 
that  after  the  expiration  of  his  term  of  office,  to  wit,  on 
February  24,  1892,  the  petitioner  deJmanded  of  the  au- 
ditor warrants  upon  the  treasurer  of  the  city  for  the 
unpaid  portions  of  his  salary  for  said  four  months, 
amounting  to  two  hundred  dollars,  which  the  auditor 
(respondent)  refused  to  issue,  for  the  alleged  reason 
that  the  salary  of  the  chief  of  police  had  been  reduced,  as 
aforesaid,  by  ordinance. 

Section  1  of  chapter  9,  article  3,  of  the  charter  of 
San  Diego,  after  fixing  the  salaries  to  be  paid  to  certain 
city  officers,  including  the  chief  of  police,  provides: 
"The  common  council,  in  the  month  of  January,  1891, 
and   every   four   years   thereafter,  shall  readjust  and  fix 
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anew  the  amount  of  all  oflSdal  salaries  provided  for  in 
this  charter." 

It  is  contended  by  appellant  that  notwithstanding 
this  provision  in  the  charter,  the  city  had  no  power  to 
reduce  his  salary,  inasmuch  as  such  reduction  would  be 
equivalent  to  an  amendment  of  that  clause  in  the  char- 
ter fixing  his  salary;  and  under  the  provisions  of  section 
8,  article  XI.,  of  the  constitution,  the  charter  can  be 
amended  only  upon  the  vote  of  electors  of  the  city,  and 
the  approval  of  the  legislature.  The  vice  of  this  argu- 
ment, however,  rests  in  the  assumption  that  the  reduc- 
tion of  salaries  is  an  amendment  of  the  charter. 
Instead  thereof  it  is  the  execution  of  a  power  oonfored 
upon  the  common  council  by  the  charter  itself,  and  is 
within  the  direct  lines  of  the  authority  conferred  by  the 
people  in  lihe  adoption  of  that  instrument,  as  mudi  as 
would  be  the  redistricting  of  the  city  into  wards  in  the 
year  1892,  and  every  five  years  thereafter,  which  is  au- 
thorised in  section  12  of  chapter  2,  article  1,  of  the 
same  charter.  The  section  is  to  be  construed  as  if  it 
was  a  direct  provision  that  the  salaries  of  the  city  offi- 
cials shall  be  fixed  in  the  month  of  January,  1891,  and 
every  four  years  thereafter,  but  that  until  so  fixed  they 
shall  be  at  the  amounts  specified  therein. 

It  is  well  settled  that  the  mere  appointment  or  elec- 
tion of  a  municipal  officer  for  a  specified  time  and  salary 
creates  no  oontractional  relation,  if  such  officer  is  at  lib- 
erty to  resign  whenever  he  may  elect  to  do  so.  "Neither 
acts  of  the  legislature  nor  ordinances  of  city  councils  or 
boards  naming  terms  and  salaries  are  in  the  nature  of 
contracts  with  officers.  Although  the  term  and  salary 
may  be  named  in  the  charter,  yet  there  is  no  contract 
for  a  stipulated  time  or  price  that  is  binding  on  the 
public.'*  {Love  v.  Jersey  City,  40  N.  J.  L.  458;  Dillon 
on  Municipal  Corporations,  sees.  231,  265.)  The  appel- 
lant was  not  bound  to  hold  the  office,  or  to  perform  the 
duties  thereof;  and  after  the  salary  was  reduced,  having 
voluntarily  held  the  office  and  accepted  the  reduced  sal- 
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ary  until  the  expiration  of  his  term,  his  demand  upon 
the   auditor  for   additional   salary,   made   eight   months 
afterwards,  was  properly  refused. 
The  judgment  is  affirmed. 

Hearing  in  Bank  denied. 


[No.  19039.     Department  One.— March  23,  1898.] 

COUNTY   OF   SAN   DIEGO,    Respondent,   v.   JOHN 
R  SEIFERT,  Appellant. 

LzoENSB  Tax — Obdinanok  of  Supebyisobs — ^Aonoir  bt  Ooxtntt-* 
Pleading — Uncertainty — Defects  Cubed  by  Answbb  and  Judo- 
HENT. — In  an  action  by  a  county  to  recover  a  license  tax  imposed  by 
an  ordinance  of  the  supervisors,  where  the  complaint  alleged  that  the 
defendant  was  required  to  procure  a  license  tax  under  and  by  virtue 
of  an  ordinance  of  the  board  of  supervisors  of  said  connty  duly 
passed  and  approved  at  a  regular  meeting,  and  thereafter  duly  pub- 
lished as  required  by  law,  and  alleged  a  failure,  refusal,  and  neglect 
of  defendant  to  pay  such  license  tax,  in  violation  of  the  ordinance, 
but  did  not  allege  specifically  that  defendant  failed  to  take  out  a  li- 
cense, and  the  defendant,  without  demurring  to  the  complaint  for  un- 
certainty, filed  an  answer  taking  issue  upon  the  passage  or  approval 
of  the  ordinance,  and  upon  the  failure  of  the  defendant  to  take  out  a 
Hcense,  it  is  too  late  after  such  answer,  and  after  decision  and  judg- 
ment, to  object  that  the  complaint  was  uncertain,  and  did  not  show 
the  existence  of  the  ordinance,  or  a  violation  of  the  ordinance  upon 
which  the  action  was  founded. 

Id. — Genebal  Findings — Sufpobt  of  Judgment. — ^A  general  finding 
that  all  the  allegations  of  the  complaint  are  true,  and  the  d^iials 
and  allegations  of  the  answer  are  untrue,  is  sufficient  to  8upi>ort  a 
judgment  in  favor  of  t  county  for  the  collection  of  a  Ucense  tax 
sued  upon. 

Id.-^Evidenob— Obdinance  Fixing  Rbgulab  Meetings  of  Sufeb- 
visoBS — ^Bubden  of  Pboof. — Where  the  question  at  issue  is,  whether 
an  ordinance  of  the  supervisors  imposing  a  license  tax  was  paased  at 
a  regular  meeting,  and  the  plaintiff  introduced  in  evidence  a  prior 
ordinance  of  the  supervisors,  declaring  that  the  regular  meetings 
should  be  held  on  the  first  Monday  of  every  month,  the  validity  of 
which  ordinance  was  not  put  in  issue  by  the  pleadings,  the  plain- 
tiff is  not  required  to  show  that  the  meeting  at  which  such  ordinance 
was  passed  was  itself  a  regular  meeting. 

Id. — ^Pbesumption  fbom  Recobd  of  Obdinangb. — The  piesomptlon 
arising  from  the  existence  of  an  ordinance  upon  the  record  of  ordi- 
nances is  sufficient  to  entitle  it  to  be  received  in  evidence  without 
further  proof,  in  the  absence  of  evidence  showing  Its  invalidity. 

Id. — Continuttt  of  Regular  Meeting  of  Supebyisobs — ^Attbbtation 
OF  Minutes  Showing  Adjournment — Unsigned  Reoobd. — Section 
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19  of  the  County  Qovernment  Act,  proyiding  that  the  records  and 
minntes  of  the  board  of  supervisors  must  be  signed  by  the  chairman 
and  clerk,  merely  has  the  effect  to  make  their  signatures  evidence 
Identifying  the  minutes ;  and  the  failure  to  sign  the  minntes  does  not 
render  the  record  Inadmissible  as  proof  of  the  action  of  the  board, 
In  meeting  and  adjourning,  for  the  purpose  of  showing  the  oontinn- 
ky  of  the  session  of  the  board  at  a  regular  meeting ;  but  if  the  hand- 
writing of  the  entries,  their  contemporaneous  character,  and  the 
official  custody  from  which  the  record  is  produced  are  proved,  the 
minutes  are  competent  to  show  the  action  of  the  board. 

Id. — Attestation  of  Obdinancb  Essential  to  Valtditt. — ^The sign- 
ing and  attesting  of  the  original  ordinance  by  the  chairman  and  clerk 
of  the  board  of  supervisors  in  the  manner  required  by  the  County 
Government  Act  is  essential  to  the  validity  of  the  ordinance.  When 
the  mode  of  enacting  ordinances  is  prescribed,  it  must  be  pursued. 

Tn. — Question  of  Faot. — ^The  question  whether  an  ordinance  was 
passed,  signed,  and  attested  is  one  of  fact  to  be  found  by  the  court 
or  Jury  upon  legal  evidence. 

IB. — ^Pbestticption  fboh  Reoobd — Pbdca  Faoie  Case— Bubden  of 
Proof. — ^The  record  of  an  ordinance,  accompanied  with  proof  of 
proper  publication,  is  sufficient  to  entitle  it  to  be  admitted  in  evi- 
dence, and  is  prima  facie  proof  that  the  ordinance  was  passed,  signed, 
and  attested  in  the  form  in  which  it  appears  In  the  record,  and  easts 
the  burden  on  the  defendant  of  rebutting  the  presumption  arising 
from  the  record. 

Id. — BytPENCB — ^Ebbob  in  Puvltoation  of  Obdinanoe. — ^Where  the 
record  of  an  ordinance  is  admitted  in  evidencct  proof  that  In  the 
ordinance  as  recorded  one  of  the  sections  was  different  from  the  same 
section  in  the  ordinance  as  published,  without  disclosing  wherein  it 
was  different,  is  not  sufficient  to  show  a  material  error  In  publica- 
tion. 

Id. — Object  of  Publication — Ihmatebial  Ebbob. — ^The  object  of 
publication  of  an  ordinance  is  to  impart  notice  to  those  who  are  or 
may  be  affected  by  its  provisions;  and  if  an  error  occurs  in  the  pub- 
lication, which  does  not  affect  the  provisions  of  the  ordinance  affecting 
the  liability  of  a  party  thereunder,  or  his  defense  against  such  lia- 
bility, it  ahonld  be  held  immaterial. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Reinoehl  &  Harrison,  and  Wellborn,  Stevens  A  Well- 
bom,  for  Appellant. 

Johnstone  Jones,  and  John  R.  Aitken,  for  Respondent. 

The  Court. —  This  action  is  to  recover  from  the  de- 
fendant, Seifert,  the  sum  of  $120,  the  amoimt  of  a  li- 
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[No.  18083.    Department  One.— March  21,  1893.] 

ALEXANDER   GORDON,  Administrator  etc.,  Appel- 
LANT,  V.  JANE  E.  BOOKER,  Respondent. 

Boundary  Ltwb — ^Looation  of  Haij^bection  CJorneb — Subvbt— 
Finding  against  Bvidbnos. — In  an  action  to  quiet  title  to  city  lots, 
where  the  only  point  in  controversy  was  the  location  of  a  half-sec- 
tion line  running  east  and  west,  which  formed  the  north  boundary 
line  of  the  dty,  and  the  controversy  turned  upon  the  location  of  the 
half-section  comer  on  the  east  side  of  the  section,  the  testimony  of 
the  surveyor,  who  surveyed  and  platted  an  addition  to  the  city,  and 
ran  the  half -section  line  to  which  plaintiff  claimed,  that  in  surveying 
it  he  found  a  stake  which  he  assumed  and  believed  to  be  the  half- 
section  comer,  talcen  in  connection  with  the  testimony  of  five  other 
witnesses,  including  three  professional  surveyt>rB,  that  the  comer  from 
which  the  survey  was  made  was  a  ''charcoal"  or  "government"  comer. 
In  the  absence  of  any  evidence  showing  that  a  stake  or  comer  had 
9WW  been  seen  at  a  different  place  in  that  vicinity,  in  suflScient  to 
establish  it  as  a  government  comer ;  and  a  finding  that  the  line  was 
tWHity-four  feet  north  of  the  line  so  surveyed,  based  on  a  survey 
and  measurement  by  courses  and  distances  from  the  southeast  oor- 
IMT  of  another  section,  a  distance  of  a  mile  and  half  south  of  the 
■take  in  question,  is  unsupported  by  the  evidence. 

Id. — ^Monuments  C^ntbol  Ck>UBSE8  and  Distances — Bvldenoc  of 
SuxvKT. — The  monuments  or  marks  placed  upon  the  ground  by  the 
surveyor  in  making  a  survey,  constitute  the  survey,  and  the  courses 
and  distances  are  only  evidence  of  the  survey.  Although  evidence 
based  upon  courses  and  distances  from  other  known  points  is  ad- 
missible to  fix  a  comer,  where  no  comer  is  found,  it  is  not  admissible 
to  change  the  location  of  an  original  corner  of  the  survey  when  found. 

Id. — ^LiNB  OF  Govebnmsnt  Subvet — ^Loweb  Obdeb  of  Bvidenob — 
SuppOBT  of  Finding — Immatebial  Oonfuot. — Where  the  existence 
of  the  monuments  established  by  a  govemment  surveyor  in  making 
the  original  survey  are  proved,  evidence  of  a  line  of  the  survey  based 
upon  courses  and  distances,  being  of  a  lower  order  than  evidence 
thereof  based  upon  the  monuments,  raises  no  material  conflict  in  sup- 
port of  a  finding  as  to  the  location  of  the  line,  unless  it  demonstrates 
to  a  reasonable  probability  that  the  monuments  as  found  upon  the 
gionnd  are  not  those  established  by  the  original  survey. 

Id. — Locating  Line  of  Half-section — Stabting-foint — Subvet  bt 
OouBSEB  AND  DISTANCES. — In  locating  the  line  of  a  govemment  half- 
section,  a  survey  from  a  remote  comer  of  another  sectim  by  eouses 
and  distances  is  more  Uable  to  error  than  a  survey  by  courses  and  dis- 
tances from  the  nearest  established  comer  of  the  same  section. 

Id. — ^DlBEGTION     OF     HaLF-SEGTION     LENB — ^MONUICXNTS     OONTBOL. — 

When  the  half-section  comer  on  each  side  of  a  section  are  definitely 
located,  the  half-section  line  must  be  drawn  from  one  comer  to  the 
other,  regardless  of  its  variation  from  the  due  east  and  west  course. 
Id. — Quieting  Title — Adverse  Possession — Oonstbuctivs  Posses- 
sion OF  Oitt  Lots — Finding  against  Byidenok. — In  an  action  to  quiet 
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title  to  dtj  lota  bordering  on  eadi  dde  of  a  half-floetlon  Une, 
where  the  defendant  testified  that  all  of  the  strip  of  land  in  eontroyeny 
had  been  lying  out  open,  onfenced,  and  nncnltivated,  and  that  he  never 
claimed  anything  excepting  what  was  actually  embraced  in  the  frac- 
tional part  of  the  block  daimed  by  him,  and  it  did  not  appear  that 
be  had  actual  possession  of  the  strip  in  controversy,  his  constructive 
possession  extended  only  to  the  true  line;  and  a  finding  that  the  de- 
fendant had  been  in  the  adverse  possession  up  to  the  Une  fixed  by 
the  court  is  not  sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 

The  facts  are  stated  in  the  opinion. 

Oarber,  Boalt  &  BUhop,  Firman  Chwreh,  and  /,  P.  Meux, 
for  Appellant 

Oearge  L.  Hood,  and  W.  S.  Crawford,  for  Respondent. 

HATNBSy  0. —  This  action  is  brought  by  plaintiff  to 
quiet  title  to  certain  lots  in  the  Central  Addition  to  the 
city  of  Fresno.  The  defendant  had  judgment,  and  the 
plaintiff  appeals  from  the  judgment,  and  order  denying 
his  motion  for  a  new  trial. 

The  half-section  line  running  east  and  west  through 
section  4  is  the  north  boundary  line  of  the  city  of 
Fresno.  Plaintiff's  lots  lie  on  the  north  side  of  this 
line,  and  defendant's  on  the  south  side. 

The  point  in  controversy  is  the  location  of  this  half- 
section  line,  and,  upon  the  trial,  that  point  turned  upon 
the  location  of  the  half-section  comer  on  the  east  line  of 
section  4. 

Teilman  surveyed  and  platted  Central  Addition,  and  ran 
the  half-section  line,  and  plaintiff  claims  to  this  line.  The 
court  found  the  line  to  be  twenty-four  feet  north  of  the 
line  so  surveyed. 

In  making  this  survey,  Teilman  found  a  stake  which 
he  assumed  and  believed  to  be  the  half-section  comer. 
Hve  other  witnesses,  at  least  three  of  them  being  pro- 
fessional surveyors,  testified  that  the  comer  from  which 
Teilman  made  his  survey  was  a  "charcoal''  or  "govern- 
ment" comer;    and   there   was   no   evidence   tending   to 
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iha  meeting  at  which  ordinanoe  No.  48  was  passed  was 
not  a  regular  meeting,  even  if  ordinanoe  No.  42  was 
valid,  for  the  reason  that  the  regular  meeting  held  Jan- 
uary 6,  1890,  was  not  regularly  oontinued  from  day  to 
day  until  January  22d,  upon  which  last-named  day,  it 
is  claimed,  the  ordinance  was  passed.  This  objection  is 
based  upon  the  fact  that  the  minutes  of  two  of  the  inter- 
vening meetings  were  not  attested  by  the  clerk,  and  that 
the  minutes  of  another  meeting  were  not  signed  by  the 
chairman  nor  attested  by  the  clerk. 

Section  19  of  the  County  Government  Act  (Deering's 
Supplement,  192)  provides:  ''The  records  and  minutes  of 
the  board  must  be  signed  by  the  chairman  and  the  clerk." 
Substantially  the  same  provision  existed  in  the  sixth 
section  of  the  ''act  to  create  a  board  of  supervisors" 
(Hittell's  Gen.  Laws,  sec.  6976) ;  and  that  provision  was 
considered  by  this  court  in  People  v.  Eureka  Lake  etc.  Co., 
48  Gal.  145.  In  that  case  the  court  said:  "The  action 
recorded  is  not  the  action  of  the  chairman  or  derk. 
Tbej  sign  the  minutes,  not  as  certifying  to  their  own 
official  €Ustion,  but  as  witnesses  that  the  record  is  the 
record  made  by  the  clerk  under  the  direction  of  the 
board The  statute  does  not  declare  that  the  rec- 
ord shall  not  be  proof  of  the  action  of  the  board  if  not 
signed  by  the  officers  named,  but  the  eiBFect  is  only  to 
make  their  signatures  evidence,  identifying  the  minutes. 
The  failure  of  the  chairman  and  the  clerk  to  discharge 
the  particular  duty  simply  imposed  on  the  party  desir- 
ing to  prove  the  official  action  of  the  board  some  addi- 
tional trouble  in  establishing  the  handwriting  of  the 
entries,  their  contemporaneous  character,  and  the  offi- 
cial custody  from  which  the  book  was  produced."  Upon 
this  authority  the  minutes  of  the  meetings,  if  proved  as 
there  indicated,  were  competent  to  show  that  the  board 
met  and  adjourned  at  the  times  therein  stated,  for  the 
purpose  of  showing  the  continuity  of  the  session,  and 
that  the  meeting  of  the  board  on  the  22d  of  January  was  a 
regular  one. 

The  custom  of  the  chairman  as  to  the  time  and  eb^ 
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cumatances  under  which  he  signed  the  minutes  could 
be  material  only  so  far  as  it  tended  to  explain  the  onuasion 
to  sign  them. 

2.  The  question  whether  the  ordinance  was  signed 
by  the  chairman  and  attested  by  the  clerk,  as  required 
by  the  County  Government  Act,  was  seriously  contro- 
verted. That  the  signing  and  attesting  are  necessary 
to  the  passage  and  validity  of  the  ordinance  is  dear. 
The  statute  conferring  upon  the  board  the  power  of  en- 
acting ordinances  specifies  the  manner  in  which  it  shall 
be  exercised.  (Deering's  Supplement,  p.  197,  sec.  26.) 
''When  the  mode  of  enacting  ordinances  is  prescribed, 
it  must  be  pursued.''  (Dillon  on  Municipal  Corpora- 
tions^ sec.  309.)  This  signing  by  the  chairman  and 
attesting  by  the  derk  is  intended  by  the  statute  to  be 
upon  the  original  ordinance.  Section  20,  subdivision  9, 
of  the  same  act  makes  it  the  duty  of  the  clerk  to  ''authen- 
ticate with  his  signature  and  the  seal  of  the  board  all 
ordinances  or  laws  passed  by  the  board,  and  to  record 
the  same  at  length  in  the  ordinance-book."  Section  21 
provides:  "The  board  must  cause  to  be  kept,  ....  6. 
An  ordinance-book,  in  which  must  be  entered  all  ordi- 
nances or  laws  duly  passed  by  the  board." 

The  question  whether  the  ordinance  was  passed, 
signed,  and  attested  is  one  of  fact  which  need  not  be 
considered  upon  this  appeal.  The  record  of  the  ordi- 
nance, accompanied  with  proof  of  proper  publication,  is 
suffident  to  entitle  it  to  be  admitted  in  evidence,  and  is 
prima  facie  proof  that  the  ordinance  was  passed,  signed, 
and  attested  in  the  form  in  which  it  appears  in  the  rec- 
ord, and  casts  the  burden  on  the  defendant  of  produdng 
evidence  suffident  to  rebut  the  presumption  arising 
from  the  record,  at  least  as  to  some  particular  essential  to 
its  validity. 

The  prindpal  question,  therefore,  is  one  of  fact  to  be 
found  by  the  court  or  jury  upon  legal  evidence,  as  in  other 


3.    It  was  developed  upon  the  trial  that  there  was  a 
difference    between    the    ordinance    as    recorded    and    as 
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published;  but  what  the  defect  was,  further  than  that 
"section  16  is  different,"  was  not  disclosed.  The  object 
of  publication  is  to  impart  notice  to  those  who  are  or 
may  be  affected  by  its  provisions.  If  an  error  occurs  in 
the  publication  which  does  not  affect  the  provisions  of 
the  ordinance  affecting  the  defendant's  liability,  or  his 
defense  against  such  liability,  it  should  be  held  immar 
terial.  More  cannot  be  said,  in  the  absence  of  definite 
knowledge  of  the  defect  in  the  published  ordinance. 
The  judgment  and  order  appealed  from  are  affirmed* 


[No.    14645.     In    Bank.— March    28.    1898.1 

THE  COUNTY  OF  ORANGE,  Respondent,  9.  R. 
HARRIS,  Appellant. 


Statutes — Dependent  Pbovisions— Oowbtitutiohal  Law. — ^When 
a  statute,  or  section  thereof,  is  unconstitutional  in  one  of  its  pro- 
visions, and  the  remainder  of  its  provisions  are  so  interlaced  and 
mutually  connected  with  and  dependent  upon  each  other  as  to  war- 
rant the  belief  that  the  legislature  intended  the  statute  or  section 
to  stand  as  a  whole,  and  would  not  have  passed  it  if  it  had  been 
believed  that  all  of  the  provisions  could  not  be  carried  into  effect, 
all  parts  of  the  statute,  or  section  thereof,  fall  together. 

Id. — Repeal. — No  repeal  by  implication  can  result  from  a  subsequent 
unconstitutional  statute,  nor  from  a  provision  in  such  statute  that 
all  acts  and  parts  of  acts  inconsistent  therewith  are  repealed. 

Id. — County  Govebnment  Act — Cohpbnbatiok  of  Tax  Coluboiob 
Repeal  of  Ck>DB  Fbovisions. — Section  211  of  the  Oounty  Govern- 
ment Act,  being  unconstitutional,  did  not  operate  to  repeal  section 
S770  of  the  Political  Code  by  implication  as  being  inconsistent  there- 
with; but  section  164  of  the  same  act  as  originally  enacted  (Stats. 
1883,  p.  861),  providing  that  the  salaries  and  fees  therein  provided 
for  should  be  in  full  compensation  for  all  services  rendered  by  the 
officers  therein  named,  being  constitutional  and  valid,  operated  to 
repeal  section  3770  of  the  Political  Code,  providing  that  the  tax 
collector  mupt  collect,  in  addition  to  the  taxes  due  on  the  delinquent 
list  and  five  per  cent  added  thereto,  fifty  cents  on  each  lot  sep- 
arately assessed,  one  half  of  which  should  go  to  the  oounty,  and 
the  other  to  the  collector  for  preparing  the  list. 

Id. — Power  of  Supervisors — Liability  of  Tax  Colleotob. — ^The  board 
of  supervisors  have  no  authority  of  law  to  fix  the  compensation  due  to 
any  county  officer ;  and  a  tax  collector  who  has  collected  taxes  under 
BPCtion  3770  of  the  Political  Code,  and  retained  one  half  of  the  amount 
under  an  order  of  the  board  of  supervisorb  allowing  the  same,  is  liable 


March,  1893.]      County  of  Orange  v.  Harris.  601 

to  an  act!on  by  the  district  attorney  in  the  name  of  the  county,  under 
flection  8  of  the  Goanty  Government  Act,  to  recover  the  money  so  re- 
tained, with  twenty  per  cent  damages  for  the  use  thereof. 
Id. — Damages  fob  Use  of  Money  Retained — Due  Process  of  Law. 
— ^The  provision  of  section  8  of  the  County  Government  Act  which  al- 
lows the  county,  at  suit  of  the  district  attorney,  to  recover  from  an 
ofBcer  to  whom  money  has  been  paid  as  salary  or  fees  without  author- 
ity of  law  twenty  per  cent  damages  for  the  use  thereof  is  not  uncon- 
stitutional as  depriving  a  defendant  of  property  without  due  pzooesi 
of  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Orange  County 

The  facto  are  stated  in  the  opinion  of  the  court 

CharleB  8.  McKelvey,  and  W.  L.  CampbeU,  for  Appel- 
lant 

Attom&y-Oeneral  W.  H.  H.  Hart,  Deputy  Attomey-Oen^ 
eral  William  H.  Layaon,  and  F.  W.  Sanborn,  for  Bespond- 
eni 

Paterson,  J. — This  is  an  action  to  recover  from  the 
defendant,  who  is  sherifiF  and  tax  collector  of  Orange 
County,  the  sum  of  $657,  together  with  twenty  per  cent 
damages.  The  action  is  based  upon  the  provisions  of 
section  8  of  the  County  Government  Act,  which  pro- 
vides, in  substance,  that  whenever  any  board  of  super- 
visors shall,  without  authority  of  law,  order  any  money 
paid  as  salary  or  fees,  and  such  money  shall  have  been 
actually  paid,  it  shall  be  the  duty  of  the  district  attorney 
to  commence  suit  in  the  name  of  the  county  against  the 
person  to  whom  the  money  was  paid  to  recover  the 
same,  and  twenty  per  cent  damages  for  the  use  thereof. 

Appellant's  claim  to  the  money  is  based  upon  section 
3770  of  the  Political  Code,  which  provides  that  the  tax 
coUector  must  collect,  in  addition  to  the  taxes  due  on 
the  delinquent  list  and  five  per  centum  added  thereto, 
fifty  cents  on  each  lot,  piece,  or  tract  of  land  separately 
assessed,  and  on  each  assessment  of  personal  property, 
one  half  of  which  must  go  to  the  county,  and  the  other 
to  the  collector  for  preparing  the  list.  It  appears  that 
the  defendant  advertised  2,628  items  of  delinquent  prop- 
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erty,  and  collected,  under  the  section  referred  to,  $1,314, 
one  half  of  which  he  claimed  the  right  to  hold  under 
the  statute. 

Section  211  of  the  County  Government  Act  as  amended 
in  1887  provides  that  ''the  salaries  and  fees  provided 
in  this  act  shall  be  in  full  compensation  for  all  services 
of  every  kind  and  description  rendered  by  the  officers 
therein  named,  either  as  officers  or  ez  officio  officers,  their 
deputies  and  assistants,  unless  in  this  act  otherwise  pro- 
vided, and  all  deputies  employed  shall  be  paid  by  their 
principals  out  of  the  salaries  hereinbefore  provided,  un- 
less in  this  act  otherwise  provided."  (Stats.  1887,  p.  207.) 
Following  this  provision  in  the  section  are  certain  pro- 
visos, which  are  referred  to  and  commented  upon  in 
Dougherty  v.  Austin,  94  Cal.  608.  It  was  heTd  in  that 
case  that  the  provisions  for  extra  compensation,  and 
employment  of  additional  deputies  at  the  expense  of  the 
county,  were  unconstitutional;  and  it  may  be  admitted 
that  all  parts  of  the  section  fell  together,  the  various 
provisions  with  respect  to  salaries  being  so  interlaced 
and  mutually  connected  with  and  dependent  upon  each 
other  as  to  warrant  the  belief  that  the  legislature  in< 
tended  the  section  to  stand  as  a  whole,  and  if  it  had 
been  believed  that  all  of  the  provisions  could  not  be 
carried  into  effect,  no  part  of  the  act  would  have  been 
passed.       (Cooley's  Constitutional  Limitations,   211.) 

This  being  the  case,  the  enactment  of  section  211  of 
the  amendatory  act  did  not  operate  to  repeal  section 
3770  of  the  Political  Code.  An  act  imconstitutional  in 
itself  may  contain  a  valid  clause  repealing  another  act, 
but  the  intention  of  the  legislature  to  wipe  out  the  pre- 
vious enactment,  at  all  events,  must  be  clearly  and  un- 
equivocally expressed.  Ho  repeal  by  implication  can 
result  from  a  provision  in  a  subsequent  statute  when 
that  provision  is  itself  devoid  of  constitutional  force; 
and  it  is  not  sufficient,  to  effect  a  repeal,  to  say  in  an 
unconstitutional  act  that  all  acts  inconsistent  therewith 
(ire  thereby  repealed.  (Endlich  on  Interpretation  of 
Statutes,  sec.    192;    Campau  v.    Detroit,    14  Mich.    276; 
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Tims  V.  State,  26  Ala.  170;  People  v.  Fleming,  7  Col.  236; 
Childs  V.  Shower,  18  Iowa,  272.)  But  conceding  the  con- 
tention of  the  appellant  in  this  regard  to  be  sound, — 
i.  e.,  that  section  211,  being  unconstitutional,  did  not  re- 
peal,— section  3770  is  not  saved  by  the  concession.  The 
County  Government  Act  as  originally  passed  contained  a 
section  which  provided  that  ^'the  salaries  and  fees  pro- 
vided for  in  this  act  shall  be  in  full  compensation  for 
all  services  of  every  kind  and  description  rendered  by 
the  officers  therein  named,  their  deputies  and  assistants; 
and  all  deputies  employed  shall  be  paid  by  their  princi- 
pals out  of  the  salaries  hereinbefore  provided."  (Stats. 
1883,  p.  361,  sec.  164.)  This  section  did  not  contain  the 
objectionable  provisions  found  in  the  amendment  of 
1887,  and  being  a  valid  enactment,  it  operated  to  repeal 
the  provisions  of  section  3770  of  the  Political  Code.  It 
did  contain  a  provision  that  the  assessor  might  retain 
fifteen  per  cent  of  all  amoimts  collected  by  him  for  poll 
taxes,  and  it  is  claimed  that  by  reason  of  this  provision 
the  act  was  unconstitutional  and  void.  We  do  not  deem 
it  necessary  to  consider  the  question  whether  or  not  the 
legislature  has  the  constitutional  right  to  authorize  the 
retention  by  the  assessor  of  any  portion  of  the  poll  taxes 
collected  by  him.  It  may  be  conceded,  and  still  section 
164  is  good,  so  far  as  it  affects  the  compensation  of  offi- 
cers other  than  assessors. 

There  is  no  merit  in  the  contention  that  the  provision 
for  twenty  per  cent  damages,  if  enforced,  is  unconstitu- 
tional because  it  deprives  a  defendant  of  property  with- 
out due  process  of  law.  It  is  no  more  obnoxious  to 
such  a  criticism  than  the  provisions  of  the  code  relating 
to  costs  and  damages  in  cases  of  delinquent  taxes.  As 
was  said  by  Chief  Justice  Beatty,  in  State  v.  Huffaker,  11 
Kev.  303,  in  speaking  of  an  act  prescribing  an  addi- 
tional penalty  for  non-payment  of  taxes  in  certain  cases 
after  suit:  "We  think  the  penalty  is  to  be  regarded,  not 
only  as  a  punishment  to  the  delinquent,  but  also  and 
principally  as  a  compensation  to  the  state  and  county 
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for  the  delay  of  payment,  and  the  consequent  derange- 
ment of  their  finances/' 

The  contention  of  the  appellant  that  the  money  was 
paid  under  '^authority  of  laV  is  equally  unsound.  It 
is  the  legislature,  and  not  the  board  of  supervisorsi 
which  is  charged  with  the  duty  of  fixing  the  compensar 
tion  due  to  the  county  olBScers;  and  MUUr  y.  Dwin,  72 
Cal.  462,  1  Am.  St  Rep.  67,  is  not  in  point  The  other 
points  raised  by  appellant,  vis.,  that  the  subject-matter 
of  this  section  is  not  expressed  in  the  title  of  tlie  County 
Government  Act,  as  required  by  section  24,  article  IV^ 
of  the  Constitution,  and  that  the  act  is  not  uniform  in 
its  operation,  because  the  supervisors  of  certain  counties 
are  given  powers  not  given  to  others,  do  not  require 
notice. 

Judgment  affirmed. 

GABOUTTa,  J.,  Db  HaVBK,  J.,  FlTZaBKA£D,  J^ 

iov,  J.,  and  Bwlvsy,  0.  J.,  concurred. 


[N«.  18018.    Department  One. — ^Bisrd  2i,  1898.) 

GEORGE    E.    WHITE,    Respondent,    v.   FRANEIE 
WHITE,  Appellant. 

Difoaus— OoOT  Of  BEraBBROB— OiDEB  Auownie  Mobmaae  er  Rii»> 

BAifD's  PnoTKBTT — ^PowEB  OF  OouBT — ^Byn>ENOE. — In  an  action  for 
4lToree  by  a  hnaband  against  his  wife,  where  a  decree  was  rendered 
In  fayor  of  the  wife,  and  a  referee  was  appointed  to  take  testimony 
and  report  thereon  as  to  the  character,  condition,  and  ralne  of  the 
property  of  the  hnsband,  preliminary  to  a  rendition  of  final  judgment, 
and  the  decree  required  the  costB  and  ezpenaes  of  the  reference  to  be 
paid  by  the  husband,  and  the  referee  filed  a  petition  to  have  the  hus- 
band pay  a  certain  sum  into  court  for  the  payment  of  the  costs  of 
the  reference,  an  order  of  court  authorising  the  husband  to  mortgage 
his  realty  for  the  purpose  of  securing  the  money  is  within  the  power 
•f  the  oourt,  and  is  a  proper  order. 
Id. — Abilitt  of  Husband  to  Pat  wtthoxjt  Mobtoaob— Appeal — Con- 
ITJOTZNG  Btzdenob. — A  Contention  by  the  wife  that  the  husband  was 
able  to  procure  money  from  other  sources  to  pay  the  expenses  of  the 
reference,  and  that  therefore  the  mortgage  should  not  be  made,  will 
not  be  sustained  upon  an  appeal  from  the  order,  where  the  ^vfd^ocr 
•a  such  Issue  is  conflicting. 
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Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco  allowing  a  party  to 
a  divorce  proceeding,  who  had  been  ordered  to  pay  the 
costs  and  expenses  of  a  reference,  to  mortgage  his  prop- 
erty for  the  purpose  of  securing  the  money  to  comply 
with  the  order. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Henry  E.  Eighton,  J.  A.  Cooper,  and  fl.  C.  McPike,  for 
Appellant 

Barclay  Henley,  E.  D.  WheeUr,  and  Henley,  MaeSKerry 
A  Herrmann,  for  Respondent. 

Gabouttb,  J. — ^In  this  action  a  decree  of  divorce  was 
rendered  in  favor  of  appellant,  and  H.  T.  Cresswell  was 
appointed  a  referee  by  the  court  to  take  testimony,  and 
report  thereon  as  to  the  character,  condition,  and  value 
of  the  property  of  respondent,  preliminary  to  a  ren- 
dition of  final  judgment.  The  decree  required  that  the 
costs  and  expenses  of  the  referee  should  be  paid  by 
respondent 

The  referee  filed  a  petition  asking  the  court  to  make 
an  order  directing  respondent  to  forthwith  pay  into 
court  the  sum  of  two  thousand  five  hundred  dollars,  to 
be  used  in  the  payment  of  the  costs  and  expenses  of 
such  reference.  The  appellant  in  this  proceeding  ap- 
peared at  the  hearing  of  the  said  petition,  joined  with 
the  referee  in  asking  for  the  order,  but  objected  to  the 
court  granting  respondent  permission  to  mortgage  his 
property  for  the  purpose  of  securing  the  money  where- 
with to  comply  with  the  order;  and  the  consideration 
of  appellant's  objection  was  the  matter  of  contest  before 
the  court 

If  we  understand  appellant's  affidavits,  it  was  con- 
tended by  her  that  respondent  was  able  to  procure  the 
money  from  other  sources,  but  the  affidavits  and  oral 
evidence  placed  before  the  court  at  the  hearing  are 
sharply  conflicting    upon   this  issue,    and  therefore    we 
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will  not  diflcufls  the  evidence.  The  coart  made  an  order 
that  respondent  be  allowed  to  mortgage  his  realty  for 
the  purpose  of  securing  the  money  upon  terms  to  be 
approved  by  the  court,  and  set  aside  the  injunction  and 
Us  pendeuB  in  the  case  to  that  extent  and  for  that  pur- 
pose alone. 

The  order  of  the  court  meets  with  our  entire  approval 
No  final  decree  in  the  action  could  be  entered  until  the 
referee  made  his  report,  the  referee  could  not  make  his 
report  until  the  money  was  forthcoming  to  enable  him 
to  do  his  work,  the  money  could  not  be  advanced  unlesB 
a  mortgage  was  given  to  obtain  it;  hence  the  further 
progress  of  the  trial  was  completely  blocked,  unless  the 
court  made  the  order  here  contested.  We  see  no  reason 
why  the  court  did  not  possess  the  power  to  make  the 
order;  and  if  it  did  not  possess  such  power,  we  see  no 
reason  why  appellant  should  complain  of  that  f  aoL 

Let  the  order  be  affirmed. 

Habbxbok,  J.,  and  Db  Haven,  J.,  oonoomd. 


[No.  16058.    Department  One. — ^Mareh  ^  1898.1 

EUNICE  D.  MARION  et  al..  Appellants,  v.  TBE 
BOARD  OP  EDUCATION  OP  THE  CITY  OP 
OAKXAND  ET  AL.,  Respondents. 

School  Law — ^Dibhibsal  of  Tbachkb — ^Bicploticknt  iob  a  Tba»-« 
Ck)NTnnjANOE  afteb  Tkbm — Power  of  Boaid  of  BDUOAHONd — 
Where  the  records  of  the  board  of  education  of  a  city  recite  that  the 
board  "went  into  executive  session  for  the  election  of  teadiers  for 
the  ensuing  year,**  and  thereupon  certain  teachers  were  dedaied 
elected,  a  teacher  so  elected,  who  begins  teaching  under  such  authorl- 
ntion,  and  continues  holding  after  the  expiration  of  the  year  for 
two  years  more  without  any  new  employment,  is  not  elected  for  life, 
subject  to  removal  only  for  cause,  but  may  be  dtomlMed  at  any  time 
after  the  expiration  of  year. 

Id. ^loNORANOB  OF  Tbaoheb  a8  TO  FixED  Tbiuc. — The  ignoranoe  of 

the  teacher  as  to  the  term  of  her  employment  being  fixed  for  one 
year  only,  and  her  honest  supposition  that  she  held  a  life  position, 
cannot  avail  her,  to  prevent  a  dismissal  by  the  board  of  education,  ot 
to  compel  petyment  of  salary  after  such  dismissaL 
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Id. — Void  Eixonoir  of  Teacheb — Holdxito  at  PuBABtiBB  of  Boabd 
OF  Education. — If  it  be  conceded  that  the  board  of  edncation  had 
no  power  to  elect  a  teacher  for  a  year,  an  election  for  a  year  cannot 
constitute  an  election  for  life,  bat  a  void  election  would  be  no  elec 
tion,  and  she  would  hold  the  position  at  the  mere  pleasure  of  the 
board,  subject  to  be  discharged  at  any  time. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  E.  Snook,  Oeorge  W.  Reed,  and  E.  Nuabawner, 
for  Appellants. 

WilKam  R.  Davis,  and  James  A.  Johnson,  tot  Respond- 
ents. 

Garoutte,  J. — ^Thia  is  an  application  for  a  writ  of 
mandate  to  compel  the  respondents  herein  to  approve 
and  allow  the  demand  of  appellant  Eimioe  D.  Marion, 
as  a  teacher  of  the  school  department  of  the  city  of 
Oakland,  for  salary  from  July  31,  1889,  to  and  including 
the  twenty-eighth  day  of  February,  1890,  for  the  sum 
of  seven  hundred  dollars,  and  to  compel  the  defend- 
ants to  draw  a  warrant  for  the  payment  of  said  claim. 
Petitioner  was  nonsuited  in  the  trial  court  upon 
the  grounds,  among  others,  that  she  was  employed  or 
elected  by  respondents  as  a  teacher  for  a  certain  definite 
time,  and  that  period  had  expired  prior  to  the  time  for 
which  she  now  claims  salary,  and  upon  which  claim 
she  attempts  to  support  this  proceeding. 

The  motion  for  a  nonsuit  was  properly  granted  upon 
the  ground  stated.  Petitioner  was  an  applicant  before 
the  board  of  education  for  a  position  as  teacher  in  the 
public  schools  of  Oakland,  and  the  records  of  the  board 
of  May  29,  1886,  disclose  the  following:  "The  board 
then  went  into  executive  session  for  the  election  of 
teachers  for  the  ensuing  year,"  and  thereupon  certain 
tpjicher?  were  declared  elected, — amcng  others,  the  peti- 
tioner.     Under  this  order  of  the  board  she  began  teach- 
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ing,  and  continued  in  the  same  position  during  the 
years  1887  and  1888.  In  1889  the  board  elected  another 
teacher  to  fill  the  position  she  had  previously  occupied, 
and  this  proceeding  resulted.  At  the  trial  she  intro- 
duced no  evidence  indicating  her  employment  or  elec- 
tion by  the  board  as  a  teacher  for  the  years  1887  and 
1888,  other  than  the  action  of  the  board  already  stated, 
but  insisted  that  her  election  in  the  year  1886  was  an 
election  for  life,  subject  to  removal  for  cause,  as  speci- 
fied in  section  1793  of  the  Political  Code. 

The  case  of  Kennedy  v.  Board  of  Education,  82  Cal. 
483,  is  the  leading  authority  in  this  state  bearing  upon 
this  question,  and  it  is  there  decided  that  the  election 
of  a  teacher  for  no  specified  period  of  time,  under  sec- 
tion 1793,  is  an  election  for  life,  subject  to  diamiflsal  for 
any  of  the  causes  mentioned  in  said  section.  That  case 
goes  quite  far  enough,  and  the  principle  here  insisted 
upon  carries  the  doctrine  away  beyond  anything  there 
declared.  In  the  Kennedy  case,  the  election  of  the 
teacher  was  for  no  stated,  definite  time,  and  it  was  not 
held  in  that  case  that  the  board  had  no  power  to  elect 
for  a  certain  definite  period.  Under  its  general  powers, 
the  board  of  education  is  authorized  to  enter  into  con- 
tracts with  teachers,  and  fix  their  compensation  and  term 
of  employment.  If  the  board  should  employ  a  teacher  for 
one  year,  it  would  be  absurd  to  say  that  it  could  not 
dispense  with  the  services  of  such  teacher  at  the  end  of 
the  year.  In  the  present  case,  whatever  doubt  may  sur- 
round other  elements  of  the  transaction  between  these 
|)arties,  the  time  for  which  petitioner's  services  were 
secured  was  fixed  and  definite.  The  board  so  under- 
stood it;  for  its  record  so  discloses  the  fact.  She  taught 
under  that  authorization  of  the  board.  She  entered  the 
school-room,  performed  her  duties,  and  drew  her  salary 
under  that  resolution;  for  there  was  no  other.  And 
even  conceding  that  she  labored  under  a  resolution,  not 
knowing  some  of  its  terms,  and  honestly  supposing  she 
held  a  life  position,  her  mistake  in  this  regard  coukl 
I  vail  her  nothing  in  the  present  proceeding. 
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While  the  statute,  as  construed  in  the  Kennedy  case, 
gives  the  teacher  a  life  tenure  when  elected  without  spe- 
cifying the  term  of  service,  we  see  no  reason  why  a 
board  of  education  has  not  the  power  to  elect  a  teacher 
for  a  month  or  for  a  year.  Conceding  an  election  to 
presuppose  an  office,  and  that  a  teacher's  position  after 
an  election  is  an  office,  the  statute  does  not  fix  the  term 
of  such  office,  and  while  there  might  possibly  be  valid 
objections  to  fixing  the  tenure  for  a  long  period  of  time, 
there  would  seem  to  be  no  want  of  power  in  the  board 
to  fix  the  term  for  a  period  of  time  of  as  short  duration 
as  it  might  see  fit.  Under  the  Kennedy  case  the  board 
of  education  of  Oakland  had  the  power  to  elect  petitioner 
for  life,  but  its  power  was  not  exercised  to  that  extent, 
and  her  election,  by  explicit  terms,  was  confined  to  a 
period  of  one  year.  We  find  nothing  in  the  law  deny- 
ing the  right  of  the  board  to  exercise  such  a  power. 
Again,  we  see  no  necessity  of  indulging  in  fine  distinc- 
tions between  the  hiring  of  a  teacher  by  special  con- 
tract, and  the  election  of  a  teacher  under  this  provision 
of  the  code.  There  appears  to  be  no  reason  in  saying 
that  if  a  board  of  education  desires  to  secure  the  services 
of  a  teacher  for  a  month  or  a  year,  such  teacher  must 
be  hired  by  a  special  contract,  and  cannot  be  elected, 
for  if  elected,  a  life  tenure  is  created,  even  against  the 
intentions  and  wishes  of  all  parties  concerned.  We 
think  the  law    was  not  enacted  with  such  ends  in  view. 

If  we  concede  petitioner's  position  to  be  true,  that  the 
board  had  no  power  to  elect  for  a  year,  then  her  cause 
-till  remains  without  merit,  for  the  action  of  the  board 
in  electing  her  was  void,  and  no  election  whatever  was 
had.  Consequently,  she  was  teaching  at  the  mere  pleas- 
ure of  the  board,  subject  to  be  discharged  as  any  other 
iMnployee  without  a  fixed  term  of  employment. 

For  the  foregoing  reasons,  let  the  judgment  and  order 
>()  affirmed. 

Paterson.  J.,  and  Harrison,  J.,  concurred. 

XCVIl    Cal.— 39 
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[No.  14731.    Department  One.— March  24,  1898.] 
EX-MISSION  LAND  AND  WATER  COMPANY,    R». 

BPONDBNT,  V.  H,   L.   PLASH  BT  AL.,  APPELLANTS. 
OOBFOBATIONS — ^FbAUD    OV    PBOMOTSBS — SeTITNO    A8IDC     DBCBEB    OV 

FOBECLOSTTBB— Cancellation. — ^A  corporation  may  maintain  an  ac- 
tion to  annul  a  decree  of  foreclosare  of  a  mortgage  upon  its  property* 
and  to  cancel  the  notes  and  mortgage  for  fraud  in  their  procurement 
by  false  representations  of  the  promoters  of  the  corporation  and  their 
agents,  made  to  subscribers  to  stock,  as  to  the  price  at  which  the 
land  was  obtained  by  the  promoters  under  a  bid  at  an  administrator'i 
sale,  and  that  it  was  intended,  in  organizing  the  corporation,  to  plaee 
all  the  stock-holders  upon  an  equal  footing,  by  purchase  of  the  land 
at  the  bottom  price  at  which  it  was  bid  in  at  the  sale,  and  to  complete 
the  purchase  at  the  price  bid,  and  by  fraudulent  concealment  from  flit 
other  subscribers  of  the  fact  that  two  of  the  subscribers  were  agents 
of  the  promoters,  acting  for  a  commission  to  sell  the  land  to  the  corpo- 
ration at  a  price  much  greater  than  the  amount  of  the  bid,  whereby 
the  subscribers  were  induced  to  subscribe  to  the  stock  and  to  consent 
ttiat  the  corporation  should  execute  the  notes  and  mortgage  for  soA 
greater  pricsi. 

Id. — Agbxcmsnt  betweibn  Sitbsosibebs— Pubohasb  bt  Oobforatioh 
— Assignment — bright  of  Action  tob  Fbaud. — ^Where  an  agree- 
ment between  individuals,  who  afterwards  became  subscribers  to  the 
stock  of  a  corporation,  agreeing  individually  to  purchase  land  in  the 
proportions  in  which  they  became  subscribers  to  sndi  stock,  was  not 
a  binding  contract  of  purchase,  for  want  of  a  party  who  proposed  or 
agreed  to  sell,  and  the  intention  of  the  subscribers  to  the  agreement 
was  not  to  purchase  the  land  individually,  but  to  become  sobseribeis 
to  a  corporation  to  be  organized,  which  should  purchase  the  land, 
and  which  obtained  a  deed  under  the  contract  to  purchase  it,  and 
executed  notes  and  mortgage  for  the  purchase-money,  the  corpora- 
tion must  be  regarded  as  the  purchaser,  and  it  is  not  necessary  that 
the  subscribers  to  the  agreement  should  assign  to  the  oorpovatlott 
their  right  of  action  for  fraud  in  the  sale  of  the  land  to  them. 

Id. — ^Pbomotbb  Deitned — ^Fiduoiabt  Relation  to  Oobpobatioe*- 
SxTBscBiFnoN  OF  Shasb-holdebs  UPON  Tbust. — ^A  promoter  of  a 
corporation  is  a  person  who,  by  his  active  endeavors,  assists  in  pro- 
curing the  formation  of  the  company  and  the  subscription  of  its 
shares,  whether  he  afterwards  becomes  connected  with  the  company 
or  not,  and  he  is  considered  in  law  as  occupying  a  fiduciary  relation 
to  the  corporation  and  to  its  share-holders  who  subscribe  upon  the 
trust  that  the  promoters  will  control  the  enterprise  for  the  b«iefit  of 
the  company. 

Id. — ^PlTBOHABB  FBOM  PBOlfOilJi     DUTT  TO  DlSGLOSE  FaOTS — ^MXBBBP- 

BE8ENTATI0N — ACTIONS  BT  GoBPOBATiON.— A  promoter  of  a  corpora- 
tion, who  induces  others  to  subscribe  for  shares  for  the  purpose  of  selling 
property  to  the  company  when  organized,  must  faithfully  disclose  ali 
facts  relating  to  the  property  which  would  influence  those  who  form  the 
eompany  in  deciding  upon  the  judiciousness  of  the  purchase,  and  if  he 
Is  guilty  of  any  misrepresentation  of  facts  or  suppression  of  trath  Is 
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relation  to  the  character  and  value  of  the  property  or  his  personal 
interest  in  the  proposed  sale,  the  company  will  be  entitled  to  set 
aside  the  transaction,  or  recover  compensation  for  any  loss  it  has 
suffered. 

Id. — AoBivcT  TO  Sell  IiAin>  or  Promotebs — ^Authobitt  to  Pbomotb 
^-Evidence. — ^Authority  to  agents  of  the  promoters  of  a  oorporation 
to  sell  the  land  of  the  promoters  to  the  oorporation  for  a  commission 
tends,  in  connection  with  other  evidence,  to  prove  authority  to  snch 
agents  to  promote  the  corporation. 

Id. — Declarations  of  Agents — Co-oonsfiratoss. — ^The  agents  havlnf 
represented  the  promoters  In  promoting  the  oorporation  as  part  of  a 
scheme  to  sell  the  land  of  the  promoters  to  the  corporation  for  the 
benefit  of  all  the  conspirators,  evidence  as  to  what  they  said  to  indoee 
subscriptions  to  the  agreement  to  purchase  the  land  by  the  corpora^ 
tion  is  competent  as  against  their  co-conspiratora 

Id. — Settino  aside  Judgment  or  FoRBCLOflTTBX — ^Laches — ^Knowl- 
edge or  Fraud. — An  action  by  the  oorporation  to  set  aside  the  decree 
of  foreclosure,  and  to  cancel  the  mortgage  given  for  purchase-money, 
on  the  ground  of  fraud  of  the  promoters  of  the  corporation  in  selling 
land  to  the  corporation  and  procuring  the  mortgage,  is  not  barred 
by  laches  because  it  appeared  that  the  defrauded  stockholders  had 
general  notice  of  the  fraud  within  one  month  after  the  foreclosure 
sale,  and  no  motion  was  made  within  six  months  to  set  aside  the 
decree,  when  it  does  not  appear  that  they  were  then  sufiSciently  in- 
formed of  the  particulars  of  the  fraud,  or  as  to  the  evidence  by  which 
the  fraud  might  be  proved  in  court,  or  as  to  how  many  of  the  stock- 
holders participated  in  the  fraud,  or  as  to  where  to  apply  for  reliable 
information,  and  It  appeared  that  a  majority  of  the  board  of  directors 
having  notice  of  the  original  fraud,  which  was  a  defense  to  the  fore- 
closure proceedings,  had  willfully  and  fraudulently  permitted  the  judg- 
ment to  be  taken  by  default,  that  the  stockholders  resided  some  dis- 
tance apart,  and  that  as  soon  as  possible  they  elected  a  new  board  of 
directors,  and  immediately  thereafter  authorized  the  bringing  of  the 
action  by  the  corporation,  which  was  commenced  two  months  and 
nineteen  days  thereafter,  although  eight  months  had  elapsed  after 
the  judgment  of  foreclosure  before  the  action  was  brought 

Id. — Remedy  bt  Motion — Fraud— Limitation. — A  motion  to  set 
aside  a  judgment  on  tne  ground  of  fraud  In  Its  procurement  Is  not 
subject  to  the  limitation  of  six  months  provided  In  section  473  of  the 
Code  of  Civil  Procedure. 

Id. — ^OONCURRENT  REMEDIES — SuiT  IN  EQUITY. — ^The  remedy  by  mo- 
tion to  set  aside  a  judgment  on  the  ground  of  fraud  Is  not  an  exclusive 
remedy,  where  such  relief  is  not  perfectly  adequate,  but  Is  only  one 
•tep  which  might  be  taken  to  secure  equitable  relief  in  the  action; 
and  in  such  case  a  separate  equitable  action  may  be  brought  to  obtain 
the  whole  relief  required. 

Id. — Surrm  Equity — Lapse  or  Time — ^BARor  Eqihtable  Remedy. — 
The  mere  lapse  of  time  less  than  the  statutory  period  of  limitation  will 
notbaran  action  for  equitable  relief,  unless  the  delay,  under  the  circum- 
stances, has  been  such  as  to  justify  the  presumption  that  the  defendant 
may  have  been  prejudiced  thereby'.  The  bar  of  an  equitable  remedy  in 
such  cases  is  not  imposed  upon  the  plaintiff  as  a  penalty  for  his  negU* 
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genee,  bot  is  intended  merely  to  protect  the  defendant  from  raeh 
oonseqaences  of  the  delay  as  may  be  prejndidal  to  hia  rights. 
Id. — Unfrejudiciax  Delay — Non-waiveb  of  Riohtb  or  Dbfendaht 
Stookholdebs — ^Blbction  of  New  Board  of  Directobs — Surr  bt 
OOBPORATiON. — ^Where  it  appeared  that  nothing  in  the  facts  and  dr- 
camstanoes  of  the  ease  indicated  acqniescence  of  the  defrauded  stock- 
holders In  the  wrongs  complained  of,  or  a  wairer  of  their  rights,  and 
neither  the  situation  of  the  defendants  nor  the  condition  of  the 
property  was  so  changed  during  or  In  consequence  of  the  delay  in 
bringing  suit  as  to  cause  the  judgment  of  foreclosure  to  be  more 
onerous  than  It  would  have  been  if  the  action  had  been  commenced 
sooner,  and  it  further  appeared  that  all  of  the  persons  who  partid- 
pated  in  or  had  any  knowledge  of  the  transactions  were  living  and  testi- 
fied at  the  tdal,  and  all  documents  dalmed  to  be  material  for  the 
defense  were  produced,  and  it  was  shown  that  during  the  first  six 
months  after  the  rendition  of  the  Judgment  the  plaintiff  corporation 
was  under  the  control  of  the  defendants  and  their  associates  in  fraud* 
the  delay  In  bringing  suit  until  a  new  board  was  elected,  to  bMng  it 
in  the  name  of  the  corporation,  and  until  eight  months  after  the 
Judgment  was  rendered,  cannot  be  said  to  be  sacb  laches  as  to  bar 
the  action. 

Id. — ^PmOB  PUBOHABB  of  Land  bt  PBOMOTBBS — ^FBAUDt7I<ENT  Sbobr 

Pbofits — Recovebt  bt  Ck)BF0BAT0BS. — The  fact  that  the  defendants 
purchased  the  land  at  an  administrator's  sale  before  the  corporation 
was  formed,  or  any  steps  taken  towards  Its  formation,  does  not  pre- 
vent the  recovery  by  the  corporation  of  "secret  profits"  realised  by 
sudi  purchasers  In  the  sale  to  the  corporation,  when  It  appears  that 
the  defendants  placed  themselves  In  a  fiduciary  relation  to  the  corpo- 
ration by  promoting  It,  and  while  In  that  relation,  by  means  of 
fraudulent  representations  and  concealments,  induced  the  corporation 
to  purchase  their  land,  whereby  the  "secret  profits'*  were  made;  and 
the  annulment  of  a  decree  of  foreclosure,  and  the  cancellation  of 
notes  and  mortgage  given  for  the  purchase-money,  though  not  equiva- 
lent to  a  full  recovery  of  all  the  fraudulent  "secret  profits"  realized 
by  the  purchasers,  and  inuring  equally  to  the  benefit  of  all  the  stock- 
holders. Is  appropriate  relief  to  the  extent  to  which  It  goes. 

Id. — Ck>NTBAOT  OF  Sale — Rescission  fob  Fbaud— Concurrent  Reh- 
B>T — Cancellation  of  Mortgage  fob  Part  Pxtrohase-monet. — ^A 
rescission  of  the  sale  and  restoration  of  the  land  to  the  defendant  foi 
fraud,  even  if  a  practicable  mode  of  relief,  is  not  exdusive  of  any 
other  appropriate  mode  by  which  a  court  of  equity  might  give  appro- 
priate relief,  doing  no  injustice  to  the  defendants;  and  where  rescis- 
sion does  not  appear  to  be  practicable,  and  the  defendants  have  not 
required  a  rescission,  or  tendered  payment  of  moneys  wrongfully  ob- 
tained by  them  upon  the  purchase,  they  are  not  In  a  condition  to  daim 
that  rescission  was  the  exclusive  remedy,  and  that  the  cancellation 
of  notes  or  mortgage  given  for  part  of  the  purchase-money,  whidi 
does  not  give  full  relief  for  the  fraud,  is  not  appropriate  relief. 

Id. — Retention  of  Commissions  by  Agents  of  Promoters — Qsmv- 
anob  Brrwijm  Co-conspibators  or  Stockholders. — ^Where  the  re- 
lief granted  to  the  corporation  is  equally  favorable  to  all  the  stock- 
Mders,  the  fact  that  the  effect  of  the  decree  Is  more  favorable  to  the 
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agents  of  the  promoten  who  retain  their  commissions  besides  their 
stock,  than  to  the  promoters  of  the  corporation,  is  not  a  matter  which 
concerns  the  corporation,  and  no  grievance  between  the  co-conspira- 
tors in  the  fraad,  or  between  individual  stoclEholders,  can  be  redressed 
In  the  action  by  the  corporation. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  Coimty,  and  from  an  order  denying  a  new 
trial 

The  facts  are  stated  in  the  opinion. 

Oibbon  &  Creighton,  Wellborn,  Parker  &  Stevem,  and 
A.  W.  Hutton,  for  Appellants. 

The  action  was  improperly  brought  in  the  name  of  or 
by  the  corporation,  as  the  matters  complained  of,  if  true, 
were  wrongs  done,  not  to  the  corporation,  but  to  the  in- 
dividual members  of  the  syndicate.  (Oetty  v.  Devlin,  54 
N.  Y.  403.)  No  caiise  of  action  is  shown  against  the 
defendants,  for  the  reason  that  the  defendants  were  not 
promoters  of  the  corporation.  (Cook  on  Stocks  and 
Stockholders,  2d  ed.,  sec.  651;  St  LouU  etc.  R'y  Co. 
V.  Tieman,  37  Kan.  606;  1  Morawetz  on  Corporations, 
sec.  545.)  As  there  was  no  fiduciary  relation  as  between 
the  defendants  and  the  corporation  and  its  members, 
neither  the  misrepresentations  as  to  the  price  paid  for 
the  land,  nor  the  concealment  of  Childress's  interest  and 
the  commissions  paid  Wilson  and  Coleman,  were  fraud- 
ulent, as  they  did  not  relate  to  material  matters;  and 
however  censurable  morally,  they  furnish  no  ground  for 
relief  at  law.  (Tuck  v.  Downing,  76  111.  71;  Banta  v 
Palmer,  47  111.  99 ;  Blen  v.  R.  R.  etc.  Co.,  20  Cal.  615 ;  CoTn,- 
miMumerB  etc,  v.  Younger,  29  Cal.  172 ;  Baker  v.  Brown,  82 
Cal.  64.)  Besides,  with  reference  to  the  misrepresenta- 
tions as  to  price,  it  will  be  further  noted  that  the  corpora- 
tion plaintiff  will  not  be  heard  to  assert  ignorance  as  to 
the  price  paid  the  Olvera  estate,  even  were  it  material 
matter,  because  the  muniments  of  title  disclose  the  facts. 
(2  Devlin  on  Deeds,  sec.  1000.)  But  if  it  be  conceded 
that  Childress  and  Flash  were  not  only  the  vendors,  but 
also  promoters  of  the  corporation,  still  the  findings    do 
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not  support  the  judgment,  for  the  reason  that   Ghildresii 
and  Flash  bought  the  land  for  themselves,   and  on  their 
own  account,  before  the  corporation  was  formedi   or  any 
steps    taken    towards    its  formation,    and  therefore    the 
rule  allowing  the  recovery  of  secret  profits  does  not  ap- 
ply.    (Densmore  Oil  Co.  v.  Densmore,  64  Pa.  St.  43 ;  Cook 
on  Stocks  and  Stockholders,   2d  ed.,  sec.  651,  note  2; 
Bmia  v.   Palmer,  47  111.  99;  Tuck  v.  Dawning,   76  lU. 
71;  St  Louis  etc.  R.  R.  Co.  v.  Tieman,  37  Kan.  606.) 
Plaintiff  is  barred  by  its  own  laches  from  availing  itself 
of    this  action    to  set  aside  the  decree  in  the  action    of 
foreclosure.      Its  failure  to  move   to  set  aside  the   judg- 
ment bars  its  right  to  proceed    in    this  case.      (Ede   v. 
Hazen,  61  Cal.  360.)     The  notice  of  the  stockholders  of 
the  facts  upon  which  this  action  was  based  charged  the 
corporation  with  notice  of  them;   and  the  stockholders 
having  received  notice  of  the  existence  of  such  facts  in 
time  to  move  to  set  aside  the  judgment,  the  corporation 
was  guilty  of  laches  in  not  making  the  motion.      (Mora- 
weti  on  Corporations,  sec.  229;  Simmona  Creek  Goal  Co 
V.  Doran,  142  U.  S.  417.)      As  the  plaintiff  and  the  real 
parties  in  interest  might  have  not  only  removed  the  re- 
calcitrant officers,    but  also    might    have    availed    them- 
selves of  their  rights  of  action    which  accrued  upon    the 
failure  or  refusal    of   the  directors   to  act,    and  as    they 
failed  to  exercise  due  diligence. to  move  to  set  aside  the 
foreclosure  decree,  the  relief  sought  in  this  action  should 
be  denied.      (Ede   v.    Hazen,  61    Cal.  360;  Borland    v 
Thornton,  12    Cal.  440;  Mastickw.    Thorp,  29  Cal.  445, 
Bibend  v.  Kreutz,  20  Cal.  110;  Ketchum  v.  Crippen,  37 
Cal.  233;  Neal  v.  Byera,  45  Cal.  234;  Amador  C,  &  M.  Co 
V.  Mitchell,  59  Cal.  168;  Zellerbach  v.  Allenberg,  67  Cal. 
296.)    The  course  pursued  by  each  of  these  share-holders 
between  the  daces  of  their  rccei\ing  notice  of  the  facts 
affecting  defendants,    relied    on    in    this    action,    and  the 
entry   of   the   default   in  the  foreclosure  proceeding,    no! 
only  amounts  to  laches,   but  was  a  ratification   of  the  act-' 
complained  of.      (Thompsnv  v.  C.  F.  (t  ^f.  J.  Co.,  6  Am 

&  Eng.   Corp.   Cas.    263:    Tinv    Lir/c   Oil   Co.    v.    Mnrhuni, 
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91  U.  S.  587;  Kelly  v.  Newbaryport  R'y  Co.,  24  Am.  4 
Eng.  R.  R.  Cas.  32;  Story's  Eq.  Jur.,  13th  ed.,  sec.  1540, 
and  cases  there  cited.) 

ChapTnan  &  Hendriek,  Conklin  &  Hughes,  Hun9aker, 
Bvitt  &  Ooodrieh,  and  James  O.  Ocarrison,  for  Respond* 
ent. 

The  action  was  properly  brought  in  the  name  of  the 
corporation.  (1  Morawetz  on  Corporations,  sec.  646; 
King  v.  Wise,  43  Cal.  629;  Barry  v.  Benrutt,  45  Cal.  80; 
Bigelow  on  Fraud,  315.)  The  contention  "that  the 
corporation  lost  its  right  to  maintain  this  action  by 
negligence  in  not  pursuing  their  motion  in  the  original 
action  is  without  merit,  as  upon  no  motion  made  in  the 
original  action  at  any  time  could  the  plaintiff  have  ob- 
tained the  relief  sought  and  given  in  this  action.  {Lap- 
ham  V.  Campbell,  61  Cal.  296 ;  California  Beet  Sugar  Co. 
V.  Porter,  68  Cal.  369;  Baker  v.  O'Riordan,  66  Cal.  868; 
Archbishop  v.  Shipman,  69  Cal.  686.) 

Vanclibp,  C. — The  defendants,  having  foreclosed  a 
mortgage  on  the  land  of  the  plaintiff,  purchased  the 
land  at  the  foreclosure  sale  for  a  sum  less  than  the 
amount  due  on  the  mortgage,  and  caused  a  judgment  to 
be  docketed  against  the  plaintiff  for  the  deficiency.  The 
plaintiff  brought  this  action  to  set  aside  and  annul  the  de- 
cree of  foreclosure  and  the  judgment  for  the  deficiency, 
and  also  to  cancel  the  notes  and  mortgage  on  which  the 
decree  was  founded,  on  the  alleged  ground  of  fraud  in 
procuring  the  notes  and  mortgage. 

The  judgment  of  the  court  below  was  in  favor  of  the 
plaintiff,  granting  all  the  relief  prayed  for.  Defendants 
appeal  from  the  judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial. 

The  facts,  as  found  by  the  court,  relevant  to  the  ques- 
tions presented  are  substantially  as  follows:  In  March, 
1887,  the  administrator  of  the  estate  of  Augustine  Olvera 
offered  for  sale,  at  public  auction,  a  tmct  of  land  situate 
in  the  county  of  San  Diego,  containing  four  thousand 
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five  hundred  acreB,  pursuant  to  order  of  the  superior 
court  of  the  county  of  Los  Angeles,  in  which  said  estate 
was  then  being  administered. 

One  Charles  H.  Forbes  requested  the  defendanis  to 
join  him  in  the  puidiase  of  the  land,  and  to  furnish  tiie 
money  to  make  a  payment  of  ten  per  cent  of  the  pur- 
chase-money required  to  be  paid  at  the  time  of  the  bid, 
which  they  did. 

On  March  19^  1887,  Forbes  bid  in  the  land  at  the  price 
of  $5.06  f&r  acre,  and  paid  ten  per  cent  of  the  purchase- 
money,  furnished  by  defendants,  amounting  to  $2,272.50, 
it  being  imderMood  that  Forbes,  Flash,  and  Childresa 
should  be  equally  interested  in  the  purchase. 

On  April  15,  1887,  the  sale  was  confirmed  by  the  court 
as  a  sale  to  Forbes  alone.  A  copy  of  the  order  of  con- 
firmation WHS  delivered  to  Forbes  on  April  15ih,  but 
was  not  recorded  in  San  Diego  County  until  June  6 
1887. 

In  the  latter  part  of  April,  1887,  the  defendants  and 
Forbes  employed  H.  T.  D.  Wilson  and  N.  D.  Coleman 
to  sell  the  land,  and  for  that  purpose  to  organize  a  cor 
poration  to  make  the  purchase  from  the  estate  of  Olveia, 
at  the  price  of  twenty-five  dollars  per  acre,  amounting  to 
one  hundred  and  twelve  thousand  five  hundred  doUais, 
for  which,  in  case  of  such  sale,  Wilson  and  Coleman 
were  to  be  paid  a  commission  of  five  dollars  per  acre 
amounting  to  twenty-two  thousand  five  hundred  dollars. 

On  May  8, 1887,  a  written  agreement  was  signed  between 
Forbes,  Flesh,  and  Childress  of  the  first  part,  and  Wilson 
of  the  second  part,  witnessing, — 

''That  the  said  parties  of  the  first  part,  in  considera- 
tion of  the  covenants  and  agreements  on  the  part  of  the 
said  party  of  the  second  part  hereinafter  contained, 
agree  to  sell  and  convey  unto  the  said  party  of  the  sec- 
ond part,  and  said  second  party  agree  to  buy,  all  that 
certain  lot  or  parcel  of  land  situate  in  the  county  of  San 
Diego,  and  state  of  California,  and  bounded  and  particu- 
larly described  as  follo\vs,  to  wit:  All  that  portion  of 
that  certain  rancho  situated  in  the  county  of  San  Diego 
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state  of  California^  known  as  the  Rancho  Ex-Mission  of 
San  Diego,  described  as  follows :  .  .  .  .  containing  about 
4,500  acres,  for  the  sum  of  one  hundred  and  twelve 
thousand  five  hundred  dollars,  gold  coin  of  the  United 
States;  and  the  said  party  of  the  second  part,  in  consid- 
eration of  the  premises,  agrees  to  pay  said  sum  to  the  said 
parties  of  the  first  part,  the  said  sum  of  $112,500  to  be 
paid  as  follows,  to  wit:  $10,000  on  or  before  May  20, 
1887;  $27,600  withm  sixty  days;  $20,000  within  six 
months;  $20,000  within  twelve  months;  $20,000  within 
eighteen  months;  $15,000  within  twenty-four  months. 
Deferred  payments  to  be  secured  by  mortgage  on  said  land, 
and  to  bear  eight  per  cent  interest  per  annum  from  date. 
The  parties  of  the  first  part  agree  to  release  land  under 
above  agreement  at  the  rate  of  fifty  dollars  per  acre  out- 
side of  town  sites,  and  at  rate  of  one  hundred  and  fifty  dol- 
lars per  acre  in  town  sites. 

''And  the  said  party  of  the  second  part  agrees  to  pay 
all  state  and  county  taxes  or  assessments  of  whatsoever 
nature  wiiich  are  or  may  become  due  on  the  premises 
above  described. 

''It  is  further  agreed  that  time  is  of  the  essence  of 
Una  contract,  and  in  the  event  of  a  failure  to  comply 
with  the  terms  hereof,  by  the  said  party  of  the  second 
part,  the  said  parties  of  the  first  part  shall  be  released 
from  all  obligations  in  law  or  in  equity  to  convey  said 
property,  and  said  party  of  the  second  part  shall  forfeit 
all  right  thereto,  and  to  roonejrs  heretofore  paid  under 
this  contract,  and  their  interest  in  or  to  said  moneys  or 
said  property  shall  thereupon  immediately  cease  a.« 
fully  as  if  said  moneys  had  never  been  paid  or  this 
agreement  entered  into.  And  the  said  parties  of  the 
first  part,  on  receiving  such  payment  ei  the  time  and 
in  the  manner  above  mentioned,  agree  to  execute  and 
deliver  to  the  said  party  of  the  second  part,  or  to  hi^ 
assigns,  a  good  and  sufficient  deed  of  grant,  bargain,  and 
sale. 

"And  it  is  understood   that  the   sti|.ulations   aforesaid 
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are  to  apply  to  and  bind  the  heirs,  executors,  adminis- 
trators, and  assigns  of  the  respective  parties. 

''In  witness  whereof,  the  said  parties  to  these  pres- 
ents have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

"Chas.  H.  Forbbel 
"H.  L.  Flash. 
"A.  D.  Childrbss. 
"Harvey  T.  D.  Wilson, 
"Per  N.  D.  Coleman." 

This  agreement  was  prepared  by  Childress,  and  signed 
by  Coleman  for  Wilson  during  Wilson's  absence ;  and  the 
court  finds  that  it  was  a  sham,  and  not  intended  to  be  bind- 
ing upon  either  party. 

On  May  20,  1887,  the  following  agreement,  called  the 
subscription  contract  (plaintiff's  Exhibit  A),  was  drawn, 
and  subscribed  by  all  the  parties  thereto  at  or  within  a 
few  days  after  its  date : — 

"Los  Angeles,  California,  May  20, 1887. 

"We,  the  undersigned,  hereby  agree  to  pay  for  the  pro- 
portion of  property  hereinafter  described,  as  is  set  oppo- 
site our  signatures,  according  to  the  terms  stipulated  in 
this  writing. 

"We  agree  to  buy  forty-five  hundred  acres  of  land  in 
San  Diego  County,  lying  north  of  the  city  of  San  Diego 
about  six  miles,  to  wit: — 

"All  that  portion  of  that  certain  rancho  situate  in 
the  county  of  San  Diego,  state  of  California,  known  as 
the  Rancho  Ex-Mission  of  San  Diego,  described  as 
follows,  to  wit:  ...  .  containing  about  forty-five  hun- 
dred acres.  For  the  foregoing  land  the  sum  of  one 
hundred  and  twelve  thousand  five  hundred  dollars,  in 
legal  money  of  the  United  States,  is  to  be  paid  on  the 
following  terms,  —  the  same  being  twenty-five  dollars 
per  acre;  ten  thousand  dollars  down,  to  bind  the  trade; 
twenty-seven  thousand  five  hundred  dollars  within 
sixty  days,  without  interest;  thirty-seven  thousand  five 
hundred  dollars  in  one  year;  and  the  balance,   thirty- 
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seven  thousand  five  hundred  doUais,  in  two  years  from 
date  of  purchase.  Deferred  payments  to  be  secured 
by  mortgage  on  said  land,  and  to  bear  eight  per  cent 
(8Vo)  interest  per  annum  from  date.  The  parties  buying 
being  guaranteed  a  release  on  any  part  they  may  sell, 
upon  their  paying  for  the  part  so  released  at  the  rate 
of  fifty  dollars  per  acre  outside  of  town  sites,  and  at  the 
rate  of  $lb'0  per  acre  in  town  sites.  It  is  further  agreed 
that  parties  selling  shall  furnish  satisfactory  abstracts 
fifteen  days  prior  to  the  second  payment  ($27,500.00), 
and  that  the  ten  thousand  dollars,  first  payment,  shall 
remain  in  the  Childress  Safe  Deposit  Bank,  of  Los 
Angeles,  California,  in  trust,  until  said  abstract  or  title 
papers  are  presented. 

''C.  E.  Mackey,  one  tenth;  J.  H.  Outhwaite,  per 
N.  D.  Coleman,  one  tenth;  A.  D.  Childress,  two  tenths; 
P.  C.  Baker,  one  tenth;  J.  W.  Montgomery,  one  tenth; 
Harvey  T.  D.  Wilson,  one  tenth;  Nicholas  D.  Coleman, 
one  tenth;  Flower,  Jones  &  Co.,  one  tenth;  B.  A*  Thomas, 
one  twentieth." 

La  Tourette,  who  took  one  twentieth,  did  not  sign 
this  contract,  but  authorized  Coleman  to  take  that  share 
for  him,  and  there  is  no  question  that  he  was  a  party  to 
the  contract 

On  May  26,  1887,  Forbes  and  the  defendants  ezeeated 
to  Wilson  and  Coleman  the  following  instrument: — 
"Los  Angelbs,  Cal.,  May  26,  1887. 

"Having  entered  into  an  agreement  with  H.  T.  D.  Wil- 
son and  N.  D.  Coleman,  of  Los  Angeles,  California,  for 
the  sale  of  a  certain  tract  of  land,  about  forty-five 
hundred  acres,  lying  in  San  Diego  County,  California, 
known  as  a  part  of  lot  seventy  (70)  of  the  Ex-Mis- 
sion grant,  for  the  sum  of  one  hundred  and  twelve 
thousand  five  hundred  dollars,  on  terms  as  shown  by  a 
bond  or  agreement  held  by  them,  which  expires  on  May 
21,  1887,  we  hereby  set  forth  the  terms  of  the  commis* 
sion  we  obligate  ourselves  to  pay  to  said  Coleman  and 
said  Wilson.    We  agree  they  shall  receive  the  sum  of 
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twenty-two  thousand  five  hundred  dollars^  as  follows: 
Out  of  the  first  ten  thousand  dollars  cash  payment  that 
shall  be  made  in  the  purchase  of  said  land;  said  Coleman 
and  Wilson  shall  receive  three  thousand  dollars;  out  of 
the  next  payment  of  twenty-seven  thousand  five  hundred 
dollars,  they  shall  receive  the  sum  of  seven  thousand  dol- 
lars; the  balance  of  said  commission  shall  be  paid, 
six  thousand  two  hundred  and  fifty  dollars  in  one  year 
and  six  thousand  two  hundred  and  fifty  dollars  in  two 
years  from  date  of  sale,  with  8  per  cent  interest  per  annum 
from  date,  by  the  surrender  to  said  parties,  four  notes 
of  thirty-one  hundred  and  twenty-five  dollars  each,  signed 
by  the  company  purchasing,  two  of  said  notes  due  in  die 
year  and  two  of  said  notes  to  be  due  in  two  years  from 
date  of  purchase.  This  agreement,  however,  is  subject 
to  the  consummation  of  sale  as  set  forth  in  agreement  of 
sale  made  this  day. 

[Signed]  ^Chas.  H.  Fobbbb. 

*H.  L.  Flash. 
"A.  D.  Chtldbms.'' 

On  the  fourth  day  of  June,  1887,  according  to  the  ver- 
bal agreement  and  understanding  of  all  the  parties  at 
the  time  of  the  subscription  agreement  of  May  20th  was 
signed,  the  plaintiff  corporation  was  organized  with  a  cap- 
ital stock  of  $500,000,  divided  into  five  hundred  shares, 
450  of  which  were  subscribed  for  as  follows:  R.  A. 
Thomas,  25;  J.  W.  Montgomery,  50;  C.  E.  Mackey, 
50;  J.  H.  Outhwaite,  50;  P.  C.  Baker,  50;  A.  D.  Childress, 
100;  N.  D.  Coleman,  50;  H.  T.  D.  Wilson,  50;  and  J.  R. 
La  Tourette,  25. 

Between  the  time  of  the  execution  of  the  subscrip- 
tion agreement  (May  20th)  and  the  sixteenth  day  of 
July,  1887,  Thomas,  La  Tourette,  Montgomery,  Mackey, 
Outhwaite,  Flower,  Jones  &  Co.,  and  Baker  paid  to  the 
defendant  Childress,  as  trustee,  to  be  applied  to  the 
purchase  of  the  land  by  the  corporation,  the  sum  of 
twenty-six  thousand  seven  hundred  dollars,  about  one 
fiftli  part  of  which  had  been  so  paid  before  the  organi- 
zation of  the  corporation.    Out  of  the  money  so  paid  to 
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him  by  tbe  persons  last  above  nfimed,  Childress,  on  July 
16,  1887,  paid  to  the  administrator  of  the  estate  of  Olvera 
the  balance  of  the  purchase  price  of  the  land  ($20,462.50), 
and  caused  a  deed  for  the  land  to  be  executed  by  the 
administrator  to  Forbes,  in  pursuance  of  the  order 
confirming  the  sale.  After  making  this  payment, 
there  remained  in  has  hands,  of  moneys  paid  him  as 
aforesaid  by  the  persons  last  above  named,  $6,247.50. 
Deducting  from  this  the  ten  per  cent  originally  paid  by 
defendants  on  Forbes's  bid,  there  remained  in  Childress':^ 
hands  $3,975  after  paying  the  whole  purchase  price  of  the 
land. 

On  July  19ih,  Flash  and  Childress  entered  into  a  writ- 
ten agreement,  reciting  their  several  relations  to  the  trans- 
actions above  stated,  and  agreeing,  among  other  things,  that 
Childress  should  act  as  trustee  for  Flash  in  all  matters 
pertaining  to  the  land  transactions  until  all  the  purchase- 
money  should  be  paid  by  the  corporation,  and  should  also 
act  as  trustee  for  the  corporation. 

On  July  20tih,  Forbes  conveyed  the  land  to  Childress 
as  trustee  for  the  corporation,  and  on  the  same  day  the 
oorpomtion  made  its  promissory  notes  for  the  unpaid 
balance  of  the  purchase  money  (seventy-five  thousand 
dollars),  payable  in  one  and  two  years  to  ''A.  D.  Chil- 
dless, trustee,  or  order,''  with  interest  at  eight  per  cant 
per  ctnnum ;  and  to  secure  these  notes  the  corporation, 
on  the  same  day,  executed  a  mortgage  on  the  land  to 
"A.  D.  Ohdldress,  trustee."  The  notes  were  antedated 
to  May  Slet.  It  does  not  appear  on  the  face  of  the  mort- 
gage or  notes  for  whom  Childress  was  trustee,  but  the 
cofurt  found  that  he  held  the  notes  and  mortgage  for  him- 
self and  Flash, — Forbes  having  theretofore  assigned  all  his 
interest  to  them. 

On  January  28,  1889,  on  his  own  motion,  Ohildress 
conveyed  the  legal  title  of  the  land  to  the  corporation, 
and  about  the  same  time  assigned  the  notes  and  mortgage 
to  Flash,  but,  to  the  extent  of  his  interest,  in  trust  for 
himself. 

On  February  18,   1889,   Flash  commenced   the  action 
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to  foreclose  the  mortgage;  and  on  April  5,  1880,  a  decree 
of  foreclosure  was  entered  by  default  for  the  sum  of  $88^- 
875.61,  including  $2,500  for  attorney's  fees. 

On  May  4,  1889,  the  mortgaged  land  was  sold  by  the 
sheriff,  under  the  decree  of  foreclosure,  to  Flash,  for  the 
sum  of  $31,500,  leaving  a  deficiency  of  $58,126.14,  foi 
which  a  judgment  was  docketed  in  favor  of  Flash,  against 
the  corporation.  The  sheriff  executed  a  deed  to  Flash, 
November  8,  1889. 

The  fraudulent  acts  by  which  the  corporation   wea  in- 
duced to  purchase  the  land  and  to  execute  the  notes  and 
mortgage,   as   found  by   the  court,   are  substantially   as 
follows:    That  the  defendants,  by  their  agents,  Wilran 
and   Coleman,    for   the   purpose   of   inducing   Mackey, 
Montgomery,   Thomas,   La  Tourette,   and   Flower,  Jones 
ft  Co.  to  subscribe   the   agreement  of   May  20th,  and  to 
subscribe  for  stock  in  the  corporation,  represented  to  them 
that   Forbes   and    Flash   held   a   contract   for   the   pur- 
chase of  four  thousand  five  hundred  acres  of  land   from 
the  estate  of  Olvera,  deceased,  at  the  price  of  twenty-five 
dollars  per  acre,  which  price  was  tiie  lowest  figures  for 
which   the   land   could   be   purchased;   that   those   who 
would  subscribe  the   agreement  of  May   20th  would  gel 
in    '^on   the   ground-floor,   at   bed-rock   figures'*;  that  a 
corporation  was  to  be  immediately  formed  for  the  com- 
pletion of  the  purchase  under  the  said  contract  held  by 
Forbes  and  Flash,  and  upon  the  organization  of  the  cor- 
poration, shares  of  the  capital  stock  would  be  iasued  to 
the  subscribers  of  the  agreement   in  proportion   to   their 
subscription;    and    tbat   all    such    representations    were 
willfully  false,  except  that  Forbes  and  Flash  held  a  con- 
tract for  the  purchase  of  the  land;  that  defendants,  by 
their  said  agents,  fraudulently  concealed  from  the  sub- 
scribers  last   above   named   that  the   contract  price   of 
sadd  land  was  only   $5.05   per   acre,   and  also  concealed 
the  facts  that  Childress  was  interested   with   Forbes  and 
Flash     in    said    contract    of   purchase    from    the    estate 
of  Olvera,  that  Forbes   and   Flash   were  interested   with 
Childress  in  his  subscription   to  the   agreement  of  May 
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2(Hhy  cmd  thaft  Wilfion  and  Coleman  were  agents  of 
defendants  and  Forbes  to  make  the  sale  to  the  corpo- 
ration^  for  which  they  were  to  be  paid  a  commission; 
that  although  the  subscriber  Outhwaite  was  informed 
by  Coleman  that  Childress  was  interested  with  Forbes 
and  Flash  in  the  oontract  to  purchase  the  land  from 
the  estate  of  Olvera  at  $5.05  per  acre,  defendants,  by 
their  said  agents,  fraudulently  concealed  from  him  the 
facts  that  Wilson  and  Coleman  were  agemts  for  the  real 
sellers,  and  were  to  be  padd  said  commission,  and  fabely 
represented  to  him  that  be  was  being  admitted  to  the  com- 
pany on  an  equal  footing  with  all  other  members  thereof. 
While  no  express  misrepresentations  were  made  to 
the  sabecriber  Baker,  defendants  fraudulently  concealed 
from  him  the  facts  thai  Childress  was  interested  with 
Forbes  and  Flesh  as  a  seller  of  the  land  to  the  corpora- 
tion, and  that  Wilson  and  Coleman  were  agents  of  de- 
fendants, and  as  such  were  to  be  paid  said  commissioii. 
That  each  of  ihe  above-named  subscribers,  to  wit, 
Mackey,  Montgomery,  Thomas,  La  Tourette,  Flower, 
Jones  &  Co.,  Outhwaite,  and  Baker,  believed  all  the 
false  representations  made  to  him,  and  none  of  them 
had  any  notice  of  the  facts  concealed  as  aforesaid,  nor 
of  the  falsity  of  said  representations,  until  long  after  the 
foreclosure  sale;  and  that  by  reason  of  said  false  repre- 
sentations and  concealment  of  facts,  each  of  them  was 
induced  to  subscribe  the  agreement  of  May  20th,  and 
to  ]<mi  in  the  organization  of  the  corporation;  that 
the  directOTB  of  the  corporation  were  five  in  num- 
ber, and  from  tibe  organization  of  the  corporation 
until  September  28,  1889,  consisted  of  Childress,  Wil- 
son, Coleman,  Thomas,  and  Mackey,  and  during  all  that 
period  the  corporation  was  under  the  control  of  Chil- 
dress, Wilson,  and  Coleman,  who,  wiih  notice  of  all  the 
aforesaid  fraudulent  acts  and  concealments,  willfully  and 
fraudulently  permitted  said  judgment  of  foreclosure  to  be 
taken  by  default. 

This  action  was  commenced  on  December  17,  1889, 
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one  month  and  nine  days  after  the  execution  of  the  sheriff's 
deed  to  Flash. 

1.  Counsel  for  appellants  contend  that  the  findings 
of  fact  show  no  cause  of  action  in  favor  of  plaintiff,  for 
the  reason  that  the  frauds  found  were  committed,  not 
against  the  corporation,  but  only  against  the  individual 
subscribers  to  the  agreement  of  May  20,  1887,  who,  by 
virtue  of  that  agreement,  became  the  purchasers  of  the 
land,  and  subsequently  conveyed  it  to  the  plaintiff,  but  did 
not  assign  to  the  plaintiff  their  rights  of  action  for  fraud 
in  the  sale  of  the  land  to  them. 

I  thmk  counsel  are  mistaken  in  con/tending  that  the 
agreement  of  May  20th  is  a  contract  of  purchase,  in  any 
proper  sense  of  the  term.  No  party  to  it  purports  to  be 
seller,  or  agrees  to  sell.  All  are  represented  as  agreeing 
with  each  other  to  purchase  the  land,  but  from  whom 
they  propose  to  purchase  is  not  expressed  or  implied  in 
the  written  agreement.  The  agreement  as  written  im- 
poses no  obligation  upon  the  owner  of  the  lend  in  favor 
of  the  subscribers,  nor  upon  the  subscribers  in  favor  of 
such  owner. 

From  other  evidence  than  the  subscription  agree- 
ment, however,  the  court  found  that  it  was  never  the 
intention  of  the  subscribers,  or  any  of  them,  to  pur- 
chase the  land,  but  merely  to  take  stock  in  a  corpora 
tion  thereafter  to  be  organized  by  tiie  subscribers  which 
should  purchase  the  land  from  the  estate  of  Olvera,  or 
complete  a  purchase  thereof  under  the  contract  held 
by  Forbes  and  Flash,  such  stock  to  be  issued  to  them 
in  proportion  to  their  subscriptions,  it  being  an 
expressed  and  well-understood  condition  of  their  sub- 
scriptions <that  such  corporation  should  be  organized  to 
make  the  purchase.  Childress,  who  represented  Flash, 
demanded  this  condition,  as  he  would  not  personally 
sign  the  notes  and  mortgage  for  the  deferred  payments; 
nor  would  Thomas  subscribe  without  this  condition.  All 
the  subscribers  were  informed  by  Wilson  and  Cole 
man,  before  they  subscribed,  that  a  corporation  would 
immediately  be  organized  to  make  the  purchase  of  the 
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land,  and  that  th^y  would  receive  dhares  of  the  capital 
stock  for  their  subscriptions.  Indeed,  their  subscrip- 
tionfl  were  iatend«ed  to  be,  and  were  substantially,  sub- 
scriptions for  stock  of  the  corporation,  though  more  for 
maUy  repeated  on  June  4th,  when  the  oorporation  came  to 
be  organized. 

At  the  time  the  oorpomtk>n  was  organized,  Childress, 
Flash,  and  Forbes  were  still  the  owners  of  the  contract 
to  purchase  from  the  administrator  of  the  estate  of  Olvera, 
made  in  the  name  of  Forbes;  and  two  days  there- 
after (June  5th),  Forbes,  who  was  not  then  known,  except 
to  defendants  and  their  agents,  to  be  interested  in  the 
transaction,  recorded  the  order  of  the  probate  court  con- 
firming the  administrator's  sale  to  him.  On  July  KUh 
the  administrator's  deed  was  executed  to  Forbes,  for  tlie 
use  of  Childress,  Flash,  and  himself.  On  July  20th  the 
purchase  of  the  land  by  the  oorporation,  ostensibly  from 
Forbes,  but  really  from  Childress,  Forbes,  and  Flash, 
was  consummated  by  a  conveyance  from  Forbes  to  Chil- 
dress, trustee  for  the  corporation,  in  consideration  of 
thirty-seven  thousand  five  hundred  dollars  in  cash,  and 
the  notes  of  the  corporation  then  made  to  Flash,  as 
trustee  for  Forbes,  Flash,  and  Childress,  for  seventy-five 
thousand  dollars,  secured  by  the  mortgage  of  the  corporar 
tion  as  above  stated.  The  thirty-seven  thousand  five  hun- 
dred dollars  cash  paid  was  the  money  of  the  corporation 
theretofore  advanced  by  the  subscribers,  as  aforesaid, 
through  Childress,  their  trustee,  in  payment  for  their 
stock  in  the  oorporation.  Such  having  been  the  real  nature 
of  the  transactions,  dressed  in  gauzy  disguise,  no  doubt 
the  corporation  purchased  immediately  from  the  defend- 
ants and  Forbes.  That  the  defendants  so  understood  it 
is  further  evinced  by  the  agreement  between  them  of  July 
19,  1887,  and  the  letter  of  Childress  to  the  corporation 
dated  January  5, 1889. 

The  defendants,  by  their  ap:ents,  Wilson  and  Coleman, 
and  othenvise,  were  evidently  promoters  of  the  corpora- 
tion to  purchase  their  own  property.  A  promoter  of  a 
corporation    is    defined    by    Mr.    Morawetz    (sec.  545    to 
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be  "a  person  who,  by  his  active  endeavors,  assists  in  pro- 
curing the  formation  of  a  company,  and  the  subscription 

of  its  shares The  word  'promoter'  has  no 

technical  legal  meaning,  and  applies  to  any  person  who 
takes  an  active  part  in  inducing  the  formation  of  a  company 
whether  he  afterwards  becomes  connect^  with  the  com- 
pany or  not." 

The  definition  given  in  Cook  on  Stocks  and  Stock- 
holders (sec.  651)  is  as  follows:  "A  promoter  is  one  who 
brings  about  the  incorporation  and  organization  of  a  cor- 
poration. He  brings  together  the  persons  who  become 
interested  in  the  enterprivse,  aids  in  procuring  subscrip- 
tions, and  sets  in  motion  the  machinery  which  looks  to 
the  formation  of  a  corporation.  A  promoter  is  consid- 
ered in  law  as  occupying  a  fiduciary  relationship  towards 
the  corporation." 

"The  subscriptions  of  the  share-holders  axe  made  upon 
the  trust  that  the  promoters  are  men  of  rectitude  and 
business  sagacity,  who  will  use  their  knowledge  and  ex- 
ercise  their  control  over  the  enterprise  for  the  benefit  of 

the   company Justice  demands  that  the  promoters 

of  a  company  should  not  abuse  the  confidence  placed  in 
them  by  the  subscribers  for  shares,  or  derive  any  unjust 
advantage  through  their  control  over  the  organization  or 
management  of  the  company."  (Morawetz  on  Corpora- 
tions, sec.  545.) 

Again,  at  section  546,  the  same  author  says:  "Accord- 
ingly, it  has  been  held  that  if  persons  start  a  company, 
and  induce  others  to  subscribe  for  shares  for  the  purpose 
of  selling  property  to  the  coni]^  iny  when  organized,  they 
must  faithfully  disclose  all  facts  n^Liting  to  the  property 
which  would  influence  those  who  form  the  company  in 
deciding  upon  the  judiciousness  of  the  purchase.  If  the 
promoters  are  guilty  of  any  misrepresentation  of  facts  or 
suppression  of  truth  in  relation  to  the  character  and  value 
of  the  property  or  thoir  p(Tsonal  interest  in  the  proposed 
sale,  the  company  will  be  entitl^'d  to  set  aside  the  trans- 
action, or  recover  compensation  for  any  loss  which  it  has 
suffered," 
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The  above  quotations  are  well  supported  by  authorhy, 
the  principal  and  leading  case  being  that  of  New  Sowr 
brero  PhospJiate  Co.  v.  Erlanger,  L.  R.  6  Ch.  Div.  73; 
afiirmed  by  the  house  of  lords  in  1878  (L.  R.  S  App.  C. 
1218),  a  synopeis  of  which  is  given  in  Morawetz  on  Cor- 
porations, at  section  291.  (See  also  In  re  Bntish  SeamUn 
Paper  Box  Co.,  L,  R.  17  Ch.  Div.  467;  Phosphate  Sewage 
Co.  V.  Hartmont,  L.  R.  5  Ch.  Div.  394;  McElheney's  Ap- 
peal, 61  Pa.  St.  188;  Simom  v.  Vulcan  0.  &  M  Co,  61  Pa. 
St.  202;  100  Am.  Dec.  628;  Qetty  v.  Devlin,  64  N.  Y.  403; 
Pittsburgh  Min.  Co.  v.  Spooner,  74  Wis,  807;  17  Am,  St. 
Rep.  149,  with  note. 

It  therefore  appears  that  the  oorporation  was  the  party 
directly  injured  by  the  fraud,  and  was  the  proper  party 
to  bring  this  action. 

2.  While  admitting  that  Wilson  and  Ooleman  were 
promoters  of  the  corporation,  counsel  for  appellants  con- 
tend that  the  finding  that  they  were  authorised  by  the 
defendants  to  promote  the  corporaticm  is  not  justified  by 
the  evidence. 

That  Wilson  and  Ooleman  were  the  authorized  agents 
of  defendants  and  Forbes  to  sell  the  land,  and  were  to 
be  paid  a  large  commiesion  for  their  services,  there  is 
no  doubt.  The  agreement  of  May  26th  as  to  the  amount 
and  manner  of  payment  of  their  commission  would  be 
nonsense  on  any  otiier  supposition.  A  large  portion  of 
the  commission  (twelve  thousand  five  hundred  dollars) 
was  to  be  paid  in  notes  of  ''the  company  pvircJiasing/* 
which  notes  were  understood  to  be  the  notes  of  an  in- 
eorporated  company,  and  not  the  notes  of  the  persons  who 
subscribed  the  agreement  of  May  20th,  since  Chil- 
dress, who  subscribed  that  agreement  for  himself  and 
Flash,  had  made  it  a  condition  of  his  subscription  that 
he  was  not  individually  to  sign  notes  for  the  deferred 
payments  of  the  purchase-money,  but  that  a  corpora- 
tion should  be  formed  to  purchase  the  land  and  to  make 
the  notes  for  the  purchase-money.  The  reason  he  as- 
signed for  this  was,  that,  being  a  banker,  his  credit 
might  be  injured  by  signing  such  notes  individually. 
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The  evidence  certainly  tends  to  prove  that  the  promo- 
tion of  the  corporation  was  an  essential  part  of  the 
scheme  designed  by  and  for  the  benefit  of  all  the  con- 
spiratois,  including  the  defendants,  and  that  Wilson  and 
Coleman  were  authorized  to  execute  the  scheme.  Chil« 
dress,  for  himself  and  Flash,  subscribed  for  one  fifth  of 
the  capital  stock  of  the  contemplated  corporation  two 
weeks  in  advance  of  its  organization.  If  the  authority  of 
Wilson  and  Coleman  to  sell  to  the  particular  corpora- 
tion to  be  promoted  by  them  for  the  benefit  of  defend- 
ants  did  not  imply  authority  from  the  defendants  to  pro- 
mote the  corporation,  it  had  sufficient  tendency,  in  con- 
nection with  other  evidence,  to  prove  it,  to  justify  the  find 
ing  of  such  authority  by  the  court. 

Under  this  head,  oounsel  also  contend  that  the  agreement 
of  May  8,  1887,  was  a  contract  of  sale  of  the  land  from 
Forbes,  Flash,  and  Childress  to  Wilson,  but  ibe  finding 
of  the  court  that  it  was  not  is  fully  justified  by  the  evi- 
dence. Coleman  testified  that  when  it  was  presented  to 
him  by  Childress,  in  the  absence  of  Wilson,  he  pro- 
tested against  signing  it  for  Wilson,  for  the  reason  that 
he  had  no  specific  authority  to  do  so;  and  that  he  would 
not  bave  signed  Wilson's  name  if  he  had  not  understood 
that  it  would  not  be  enforced  against  Wilson.  Wilson 
testified  that  he  was  dissatisfied  with  it,  and  withdrew 
it  Besides,  it  is  inconsistent  with  the  agreement  of  May 
26,  1887,  in  regard  to  the  commission  to  be  paid  to  Wilson 
and  Coleman.  It  was  evidently  prepared  by  Childress 
for  the  purpose  of  concealing  his  interest  as  a  seller  to  the 
contemplated  corporation. 

Again,  counsel  have  made  extracts  from  the  findings 
and  complaint,  in  which  the  subscribers  of  the  agree- 
ment of  May  20,  1887,  are  carelessly  designated  as  pur- 
chmers;  but,  read  in  connection  with  their  context,  these 
expressions  cannot  be  understood  to  mean  that  the  sub- 
flcribers  of  the  agreement  of  May  20th  purchased  the 
land,  except  in  the  sense  that  their  purchase  of  capital 
stock  of  the  corporation  gave  them  an  interest  in  the  land 
purchased  by  the  corporation. 


March,  1893.]    Ex-Mission  L.  &  W.  Co.  v.  Flash.        629 

Appellants  have  specified  more  than  twenty  partica* 
his,  in  which  they  claim  that  the  findings  are  not  justi- 
fied  by  the  evidence,  none  of  which  are  matenal,  except 
sucji  as  relate  to  the  agency  of  Wilson  and  Coleman  and 
to  the  contract  of  May  8,  1887,  which  have  been  an- 
swered. If  the  evidence  justifies  the  finding  that  in 
promoting  the  corporation  Wilson  and  Coleman  repre^ 
sented  the  defendants  as  well  as  themselves,  and  the  finding 
that  the  alleged  agreement  of  May  8th  was  a  sham, 
then  the  finding  of  all  other  facts  herein  stated  are  folly 
justified. 

8.  There  is  nothing  worthy  of  special  consideration 
in  the  points  to  the  effect  that  the  court  erred  in  admit- 
ting evidence  objected  to  by  defendants'  counsel,  except 
to  say,  thait  Wilson  and  Coleman  having  represented 
the  defendants  in  promoting  the  corporation,  what  they 
said  to  induce  subscriptions  to  the  agreement  of  May 
20th  was  competent  evidence  against  their  co-conspira- 
tors. 

4.  Appellants  contend  that  the  plaintiff  is  barred  by 
its  own  laches,  especially  in  that  it  neglected  to  move 
the  court  in  which  the  foreclosure  was  had  to  set  aside 
the  judgment  of  foreclosure  within  six  months  after  its 
rendition,  upon  which  motion,  it  is  claimed,  the  plain- 
tiff could  have  obtained  all  the  relief  to  which  it  is  en- 
titled in  this  action. 

But  I  think  this  point  is  not  maintainable,  even  on 
the  fticts  as  claimed  by  appellants,  viz.,  that  the  de- 
frauded stockholders  had  general  notice  of  the  fraud  on 
June  6,  1889, — one  month  after  the  foreclosure  sale, — 
and  within  the  month  of  June  consulted  a  lawyer  as  to 
their  rights  and  remedies,  and  thence  had  more  than  four 
months  within  which  to  make  their  motion,  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  to  set  aside  the 
judgment.  While  it  may  be  true  that  they  had  notice 
on  June  6th  that  they  had  been  defrauded,  and  gener- 
ally of  the  mode  and  means  by  which  the  fraud  had 
been  perpetrated,  yet  it  does  not  appeiir  that  they  were 
then  sufficiently  informed  as  to  the  particulars,  nor  aa 
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to  the  evidence  by  which  the  fraud  might  be  proved  in 
a  court  of  justice.  As  yet,  few,  if  any,  of  them  knew 
how  many  of  the  stockholders  had  participated  in  the 
fraud,  or  where  to  apply  for  reliable  information.  Three 
of  them  resided  in  Los  Angeles  and  three  in  San  Diego^ 
and  it  necessarily  required  considerable  time  to  bring 
about  unanimity  and  concert  of  action.  It  does  not  i^ 
pear  when  they  were  first  advised  that  the  corporation 
was  the  proper  party  to  sue,  but  it  must  have  been  after 
they  were  so  advised  that  they  determined  to  get  con* 
trol  of  the  coipomtion  at  the  next  ensuing  annual 
ftockholders'  meeting,  to  be  held  September  28,  1889, 
by  electing  a  new  board  of  directors.  There  was  no 
reasonable  prospect  of  their  getting  control  of  the  cor- 
poration before  the  regular  annual  meeting,  by  means 
of  a  called  special  meeting  of  the  stockholders  under 
section  310  of  the  Civil  Code;  since  no  director  could 
have  been  ousted  at  such  special  meeting,  except  by  a 
vote  of  the  stockholders  owning  two  thirds  of  the  capi- 
tal stock,  and  the  fraudulent  stockholders  held  four 
tenths  of  the  stock.  In  answer  to  this,  counsel  for 
appellants  say  Wilson  would  have  voted  with  the  inno- 
cent stockholders;  but  this  is  only  an  inference  of  coun- 
sel, drawn  from  the  facts  that  Wilson  consulted  with 
plainti£f's  counsel  in  the  latter  part  of  June,  and  testified 
on  the  trial  to  the  facts  constituting  the  fraud.  It  does 
not  appear  when  Wilson  first  fully  disdoeed  to  the  in- 
nocent stockholders  the  facts  to  which  he  testified  on 
the  trial;  admitting  that  he  did  so  in  the  latter  part 
of  June,  1889,  it  does  not  follow  that  the  innocent  stock- 
holders could  then  have  relied  upon  his  voting  with  them 
to  oust  from  the  office  of  director  his  co-conspirators  in  the 
fraud. 

At  the  annual  meeting  of  September  28,  1889,  a  new 
board  of  directors  was  elected,  constituted  of  Thomas, 
Montgomery,  Mackey,  La  Tourette,  and  Wilson,  the 
first  four  of  whom  were  of  the  victimized  stockholders; 
and  on  the  same  day  the  new  board  adopted  a  resolution 
authorizing   and    directing   the    commencement   of    this 
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action,  which  was  oommenced  two  months  and  nineteen 
days  thereafter.  The  new  board  of  directors  was  elected 
only  seven  days  before  the  expiration  of  the  six  months, 
within  which  it  is  contended  a  motion  to  set  aside  the 
judgment  of  foreclosure  must  have  been  made,  under  sec- 
tion 478  of  the  Code  of  Civil  Procedure. 

But  a  more  conclusive  answer  to  appellants'  conten- 
tion as  to  the  six  months'  limitation  is,  that  none  of  the 
grounds  upon  which  a  party  may  be  relieved  from  a 
judgment  under  section  473  of  the  Code  of  Civil  Proce- 
dure appears  to  have  existed  in  this  case.  The  judg- 
ment was  not  taken  against  the  corporation  through  its 
^'mistake,  inadvertence,  surprise,  or  excusable  neglect^'' 
but  through  the  fraud  of  its  directors,  in  aid  of  the  ori- 
ginal  fraud  by  which  the  notes  and  mortgage  were  pro- 
cared.  Having  notice  of  the  original  fraud  constituting 
a  meritorious  defense  to  the  foreclosure  action,  a  ma- 
jority of  the  directors — Childress,  Wilson,  and  Cole- 
nmn — purposely,  willfully,  and  fraudulently  permitted 
the  judgment  to  be  taken  by  default.  There  was  no 
mistake,  no  inadvertence,  no  surprise,  and  no  excusable 
neglect  Therefore,  conceding,  as  I  do,  that  the  judg- 
ment and  default  might  have  been  set  aside,  and  leave 
to  answer  obtained  on  motion,  on  the  ground  of  fraud, 
independently  of  section  473  of  the  Code  of  Civil  Pro- 
cedure, yet  such  motion  was  not  subject  to  the  six 
months'  limitation  prescribed  by  that  section  of  the 
code.  Nor  was  the  remedy  by  motion  on  the  ground  of 
fraud  exclusive  of  the  remedy  by  regular  suit  in  equity, 
unless  it  was  perfectly  adequate.  (Baker  v.  O'Riordan, 
06  Cal.  868.)  The  only  relief  to  which  the  corporation 
would  have  been  entitled  on  such  motion  was  the  set- 
ting aside  of  the  judgment  and  default,  with  leave  to 
answer,  which  would  have  been  but  one  step  circui- 
tously  leading  to  the  same  equitable  relief  which  has 
been  directly  obtained  by  this  suit.  The  very  next  step 
must  have  been  the  commencement  of  a  distinct  suit  in 
equity,  which,  though  called  a  cross-suit,  commenced 
by  a  cross-complaint,  would  have  been,  in  fact  and  sub- 
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stance,  the  same  as  ihh  suit;  and  I  am  unable  to  per- 
ceive why,  on  the  score  of  equitable  juriidiotion,  such 
cross-suit  would  have  been  less  objectionable  thaii  this 
suit. 

Should  it  be  claimed  that  the  corporation  might  have 
obtained  complete  and  adequate  relief  in  the  foreclosure 
suit  by  simple  answer  without  a  cross-complaint,  the  an- 
swer is,  that  adequate  and  complete  relief  embraced  the 
cancellation  of  the  notes  and  mortgage,  and  possibly  more, 
which  is  affirmative  equitable  relief  that  could  not  have 
been  obtained  without  a  cross-complaint  in  the  foreclosure 
mity  or  a  separate  suit  in  equity. 

It  only  remains,  under  this  head,  to  consider  the 
effect  of  the  delay  of  the  commencement  of  this  action, 
independently  of  the  six  months'  limitatioH  prescribed  by 
Motion  478  of  the  Code  of  Civil  Procedure.  Was  such  delay, 
under  the  oircuinatances  of  the  case,  sufficient  to  bar  the 
ranedy? 

The  mere  lapse  of  time  less  than  the  statutory  period 
of  limitation  will  not  bar  an  action  for  equitable  relief, 
unless  the  delay,  under  the  circumstances,  has  been 
such  as  to  justify  the  presumption  that  the  defendant 
may  have  been  prejudiced  thereby.  Tlie  bar  of  an 
equitable  remedy  in  such  cases  is  not  imposed  upon  the 
plaintiff  as  a  penalty  for  his  negligence,  but  is  intended 
merely  to  protect  the  defendant  from  such  consequences 
of  the  delay  as  may  be  prejudicial  to  his  rights.  In  the 
case  of  New  Sombrero  Phosphate  Co.  v.  Erlanger,  L.  R.  3 
App.  Oas.  1230,  it  was  contended  that  ihe  remedy  was 
barred  by  laches  of  the  complainant,  similar  to  such  as 
claimed  in  this  case,  but  the  delay  was  held  to  be  in- 
sufficient. Speaking  to  this  point.  Lord  Penzance  said: 
'^The  nearest  approach  to  a  definition  of  the  equitable 
doctrine  upon  this  head  which  is  to  be  found  amongst 
the  cases  cited  is  the  statement  made  in  the  case  of 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  6  P.  C,  221.  Do- 
lay  is  ihere  said  to  be  'material,  where  it  would  be  pmo- 
tically  unjust  to  give  a  remedy,  either  because  the  party 
has,  by  his  conduct,  done  that  which  might  fairly  be  re- 
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garded  as  equivalent  to  a  waiver  of  it,  or  where,  by  his 
conduct  and  neglect,  he  has,  though  perhaps  not  waiv- 
ing that  remedy,  yet  put  the  other  party  in  a  situation 
in  which  it  would  not  be  reasonable  to  place  him  if  the 
remedy  were  to  be  afterwards  asserted/  ....  It  con- 
duces, I  think,  to  clearness,  and  to  the  exclusion  of  a 
certain  vagueness  which  is  apt  to  hang  about  this  doctrine 
of  delay  as  a  bar  to  relief,  to  keep  these  two  different  as- 
pects of  it  separate  and  distinct  when  the  consequences  of 
delay  come  to  be  considered  in  connection  with  the  cir- 
cumstances of  an  individual  case." 

Nothing  of  the  facts  or  circumstances  of  this  case  in- 
dicates acquiescence  of  the  defrauded  stockholders  in 
the  wrongs  complained  of  or  a  waiver  of  their  rights. 
Nor  was  the  situaftion  of  the  defendants  or  the  condi- 
tion of  the  property  so  changed  during  or  in  conse- 
quence of  the  delay  as  to  cause  the  judgment  rendered 
against  them  to  be  more  onerous  than  it  should  have 
been  if  the  action  had  been  commenced  in  June  instead 
of  December,  1889.  Nor  can  the  presumption  be  in- 
dulged that  evidence  which  would  have  been  beneficial 
to  defendants  might  have  been  lost  in  consequence  of 
the  delay,  since  all  persons  who  participated  in  or  ap- 
pear to  have  had  any  knowledge  of  the  transactions 
were  living  and  testified  at  the  trial,  and  all  documents 
claimed  to  be  material  for  the  defense  were  produced. 
Another  important  circumstance  in  this  connection  is, 
that  during  the  first  six  months  after  the  rendition  of 
the  judgment  the  plaintiff  corporation  was  under  the 
control  of  the  defendants  and  their  associates  in  the 
fraud,  and  therefore,  to  say  the  least,  it  would  seem  un- 
just that  they  should  be  heard  to  complain  of  laches  of 
the  plaintiff  during  that  period,  or  of  delay  on  the  part 
of  the  defrauded  stockholders  in  ousting  them  from  the 
position  of  trust  which  they  had  taken  and  held  for  the 
purposes  of  promoting  the  fraud  and  obstructing  any  rem- 
edy therefor. 

Considering  all  the  facts  and  oiicamfltenoesy  I  think 
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it  does  not  appear  that  the  trial  court  erred  in  holding 
the  suit  not  barred  by  laches  of  the  plaintiff. 

5.  Counsel  for  appellants  further  contend  ''that  the 
findings  do  not  support  the  judgment,  for  the  reason 
that  Childress  and  Flash  bought  the  land  for  themselves, 
and  on  their  own  account^  before  the  corporation  was 
formed,  or  any  steps  taken  toward  its  formation." 

It  is  not  claimed,  however,  that  for  this  reason  Ibere 
was  no  fraud,  nor  that  the  oorpomtion  was  not  entitled 
to  some  species  of  relief,  but  only  that  'Uhe  remedy  al- 
lowed by  the  court — 'secret  profits' — is  inapplicable^ 
because  Childress  and  Flash,  even  conceding  them  to 
have  been  promoters  of  the  corporation  from  the  time 
the  first  steps  were  taken  towards  its  formation,  were  not 
promoters  at  the  time  of  the  original  purchase  from  the 
Olvera  estate." 

Counsel  say,  under  this  head:  ''The  point  is  this:  Gon- 
ceding  misrepresentations  as  to  the  price  paid  the  Olvera 
estate,  as  well  as  concealment  of  Childress's  ownership, 
and  that  these  things  were  fraudulent  and  actionable, 
still,  inasmuch  as  there  was  no  agency  when  defendants 
and  Forbes  bought  from  the  Olvera  estate,  the  recovery 
of  'secret  profits'  was  not  authorized  or  appropriate 
relief." 

By  this  I  understood  counsel  to  mean  that  there  was 
no  confidential  or  fiduciary  relation  between  the  defend- 
ants and  the  corpoiation  in  respect  to  the  contract  of 
purchase  from  the  state  at  the  time  it  was  made.  Oon* 
ceding  this,  it  is  found  by  the  court,  and  for  the  purpose 
of  this  point  is  admitted  by  counsel,  that  the  defendants 
afterwards  placed  themselves  in  a  fiduciary  relMion  to 
the  corpoiation  by  promoting  it,  and  while  in  that  re- 
lation, by  means  of  the  fraudulent  representations  and 
concealments  found,  indu<;ed  the  corporation  to  pur- 
chase their  land,  whereby  they  made  "secret  profits" 
exceeding  seventy-five  thousand  dollars.  Admitting, 
for  the  sake  of  argument,  that  the  relief  granted  (the 
canceling  of  the  notes  and  mortgage)  was  equivalent  to 
a  recovery  of  secret  profits  fraudulently  made,  in  what 
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respect  is  the  relief  inappropriate?  Surely,  it  does  no 
injustice  to  defendants,  since  it  appears  that  the  amount 
recovered  is  nearly  four  thousand  dollars  less  than  their 
cash  profits,  besides  one  fifth  of  the  stock  of  the  corpo- 
ration, which  ihey  still  retain,  for  which  they  paid  noth- 
ing. Their  cD-conspirBtors — ^Wilson  and  Coleman — also 
retain  one  fifth  of  the  stock,  which  is  a  part  of  the  fraud- 
ulent profits,  while  the  defrauded  stockholders  have  only 
three  fifths  of  the  stock  for  the  thirty-seven  thousand 
five  hundred  dollars  paid  by  them.  Assuming  that  the 
price  for  which  the  land  sold  at  the  foreclosure  sale 
(thirty-one  thousand  five  hundred  dollars)  was  equal  to 
its  value,  and  that  the  corporation  has  no  other  property 
than  the  land,  the  innocent  stockholders  have  kwt 
eighteen  thousand  six  hundred  dollars  by  the  transac- 
tion, while  the  defendants  and  their  oo-conspiraton 
have  gained  twelve  thousand  six  hundred  dollars, 
notwithstanding  the  relief  granted  to  the  oorpoia- 
tion.  These  results  may  be  accounted  for  by  the  facts, 
— ^1.  That  the  relief  granted  to  the  corporation  was 
not  equivalent  to  a  recovery  of  all  the  fraudulent  profits; 
and  2.  That  tiie  relief  granted  to  the  corporation  neces- 
sarily operated  in  favor  of  all  the  stockholders  equally. 
Yet  it  does  not  follow  from  these  results  thai  the  corpora- 
tion was  not  entitled  to  the  relief  granted. 

An  objection  to  the  recovery  of  secret  fraudulent 
profits  similar  to  the  objection  under  consideration  was 
answered  in  the  case  of  Oetty  v.  Devlin,  64  N.  Y.  412. 
In  that  case,  the  subscribers  to  a  paper  agreed  jointly, 
and  for  their  mutual  benefit,  to  purchase  certain  lands 
for  a  specified  price.  The  court  said:  "No  one  of  the 
subscribers  could,  after  this,  purchase  the  lands  for  a 
less  price,  and  compel  his  associate  to  allow  him  more 
than  he  paid.  His  purchase  would  inure  to  the  benefit 
of  all  the  subscribers.  That  this  is  so  is  so  thoroughly 
settled,  both  upon  principle  and  authority,  that  it  will 

not  be  disputed If  this  be  so  as  to  a  purchase 

made  after  the  subscriptions  are  written,  why  should  not 


,  I 
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the  same  rale  be  applied  to  a  purchase  made  before?  The 
wrong  and  breach  of  faith  is  just  as  great,  and  every  rea- 
son and  authority  showing  that  the  rule  should  be  applied 
in  one  oase  would  show  that  it  should  be  applied  in  the 
other.  Bentley  v.  Craven,  18  Beav.  75,  is  an  authority 
quite  in  point.'' 

I  think  this  is  a  satisfiaotory  answer  to  appellants'  point 
grounded  on  the  fact  that  defendants  purchased  the  land 
from  the  estate  of  Olvera  before  the  date  of  the  subscription 
agreement  of  May  20th. 

It  is  suggested  that  just  and  appropriate  relief  oould 
have  been  granted  only  by  a  rescission  of  the  sale  and 
restoration  of  the  land  to  the  defendants,  as  in  the  Som- 
brero case,  supra. 

Conceding  that  such  rescission  would  have  been  a 
praoticable  mode  of  relief,  I  do  not  think  it  exclusive 
of  any  other  mode  by  which  a  court  of  equity  miglrt 
have  given  appropriate  relief,  doing  no  injustice  to  the 
defendants.  But  it  does  not  appear  that  such  rescis- 
sion and  restoration  of  the  parties  to  their  original  staiui 
was  practicable,  or  desired  by  the  defendants;  nor  does 
it  appear  that  it  would  have  been  less  onerous  upon  the 
defendants,  as  above  shown.  The  land  should  not 
have  been  restored  to  defendants  unless  they  were  able 
to  refund  all  the  money  which  they  and  their  associates 
in  the  fraud  had  wrongfully  obtained  from  the  oorpora- 
tion,  and  caused  it  to  expend,  with  interest,  which  must 
have  amounted  to  more  than  forty  thousand  dollars.  Were 
the  defendants  solvent,  independently  of  the  land?  If 
not,  could  forty  thousand  dollars  have  been  realized  from 
the  land?  Tliese  and  perhaps  other  difficult  questions 
must  have  been  solved  before  it  could  have  been  deter- 
mined whetlier  rescission  was  the  proper  or  even  practioable 
mode  of  relief.  Had  the  defendants  requested  that  mode, 
and  tendered  payment  of  the  requisite  sum  of  money  in 
the  court  below,  they  would  be  in  a  more  favorable  position 
to  advocate  this  point  here. 

6.  The  point  is  made,  that  the  effect  of  the  decree  it 
more  favorable  to  Wilson  and  Coleman  than  to  defend- 
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ants,  since  they  retain  both  their  stock  in  the  corpora- 
tion and  their  large  oommissionB. 

In  answer  to  this,  it  is  enough  to  say  that  it  is  «  mat- 
ter that  does  not  concern  the  corporation.  It  concerns 
only  the  defendants  and  their  oo-conspirators  in  the  fraud, 
and  must  be  adjusted,  if  at  all,  among  themselves.  As 
before  remarked,  the  relief  granted  to  the  corporation  is 
equally  favorable  to  all  the  stockholders.  The  grievances 
of  individual  stockholders  suflFered  from  the  wrongs  of 
other  stockholders  could  not  have  been  redressed  in  this 
action. 

I  think  the  judgment  and  order  should  be  affirmed. 

Bblchbb,  C,  and  Bbakls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  are  affirmed. 

Harrison,  J.,  Garouttb,  J.,  McFjlblakd,  J. 

Hearing  in  Bank  denied. 


[No.  15118.    Department  One. — March  25,  1899.] 

WILLIAM  B.  McSHERRY,  Respondent,  v.  THE 
PENNSYLVANIA  CONSOLIDATED  GOLD  MINING 
COMPANY  BT  AL,,  Appellants. 

Oeangs  or  Plaox  of  Tbial— Motion  xtpon  Fnnfo  of  DsmnnaEB— » 

GOTTNTEB-lCOnON — CONVENIENCE  OF  WITNESSES — IMPABTIAL  TbIAL. 

—Where  a  motion  for  a  change  of  the  place  of  trial  is  made  apon 
tiM  filing  of  a  demnrrer  to  the  complaint  without  filing  an  answer, 
the  plaintiff  cannot,  by  croBs-motion,  demand  the  retention  of  the  ac- 
tion in  the  connty  where  it  is  pending  on  the  ground  of  convenience 
of  witnesses,  and  that  an  impartial  trial  cannot  be  had  in  the  county 
to  which  the  action  is  aonpht  to  be  transferred. 

Id. — ^Demand— Join  DEB  of  Defendants. — It  is  not  necessary  that  all 
the  defendants  in  an  action  should  join  in  a  demand  for  a  change  of 
venne. 

Id. — Affidavit  of  Mebits  bt  One  Defendant  fob  All. — An  affidavit  of 
merits,  used  at  the  hearing  of  a  motion  for  a  change  of  venue,  in  behalf 
of  each  and  all  the  defendants,  made  by  one  of  the  defendants  therein, 
which  redtes  that  the  affiant  malces  it  for  each  and  all  of  the  defendants 
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and  at  their  request,  and  that  the  affiant  and  the  other  defendants 
have  fully  and  fairly  stated  the  facts  of  the  case  to  their  attorneys, 
who,  upon  such  statement,  advised  each  and  all  of  them  that  they 
had  a  good  and  substantial  defense  upon  the  merits  of  the  action, 
which  each  and  all  of  them  believed  to  be  true,  is  in  all  respects  suffi* 
dent,  and  is  not  objectionable  because  made  by  one  of  the  defendants 
only. 
Id. — Residence  o»  Ck>BFORATioN — ^Pbiwoipal  Place  or  Business. — 
The  place  of  residence  of  a  corporation  is  in  the  county  where  its 
principal  place  of  business  is  situated,  and  that  is  the  proper  county, 
within  the  meaning  of  section  895  of  the  Civil  Ck>de,  where  an  action 
against  the  corporation  for  an  accounting,  and  a  recovery  of  shares 
of  Its  capital  stock,  alleged  to  have  been  illegally  sold  for  delinquent 
assessments,  must  be  tried,  subject,  however,  to  the  other  grounds  of 
this  and  the  following  section,  and  the  provisions  of  section  16  of 
article  XII.  of  the  constitution,  and  to  the  power  of  the  court  to 
change  the  place  of  trial  as  provided  in  the  code. 
Id.— Pboo»  of  Place  oe  Business — ^Affidavit  of  Merits — Sham 
Allegation  of  Ck>MPLAiNT — Infobuation  and  Belief — Ck>NFUOT 
OF  ElviDENCE. — An  allegation,  in  a  complaint  against  a  corporation, 
by  one  who  has  been  general  manaeer.  director,  and  owner  of  a 
majority  of  its  capital  stock,  that  "plaintiff  is  informed  and  believes" 
that  the  defendant  corporation  has  its  principal  office  in  the  county 
in  which  the  action  is  brought,  will  be  disregarded,  as  a  sham  alle- 
gation, upon  a  motion  to  change  the  place  of  trial  upon  the  ground 
that  the  action  was  brought  in  the  wrong  county,  where  the  affidavit 
of  merits  by  the  president  of  the  corporation,  upon  which  the  motion 
Is  based,  shows  that  at  the  time  of  the  commencement  of  the  action, 
and  afterwards,  the  prindpal  and  only  place  of  business  of  the  corpo- 
ration was  in  the  county  to  which  the  action  is  sought  to  be  removed, 
and  no  notice  of  such  statement  is  taken  by  the  plaintiff  in  his  oik 
posing  affidavit,  and  such  sham  a1Ie;;ation  of  the  complaint  does  not 
raise  a  oonflict  of  evidence  upon  the  question  as  to  the  place  of  resi- 
dence. 
Injunction  Bond — Time  fob  Justification  of  Sureties — ^Dissolu- 
tion.— Section  629  of  the  Code  ot  Civil  Prowdure,  providing,  among 
other  things,  that  when  the  sufficiency  of  sureties  upon  an  injunction 
bond  Is  "excepted  to,  the  plaintiflTs  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as  upon  ball  or 
arrest,  and  upon  failure  to  justify  at  the  time  and  place  appointed, 
the  order  granting  the  injunction  shall  be  dissolved,**  must  be  con- 
strued to  mean  that  notice  of  justification  must  be  givtti  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days  after  the  filing 
and  serving  of  the  notice    of    exception    to    the  suffidency  of  the 
sureties,  and  the  plaintiff's  sureties  must  justify  within  five  days 
after  said  notice  of  exception  is  given,  or  the  injunction  will  be  dis- 
solved upon  motion, 
Xd. — Excuse  FOB  Delay — Misleading  Corbesfondence — Revebsal  of 
Obdeb  Dissolving  Injunction. — Where  it  appeared  that  a  plaintiff, 
in  an  action  in  which  an  injunction  had  been  obtained,  mij^bt  have  been 
misled  by  correspondence  had  between  his  attorney  and  the  attorneys 
for  the  defendant  as  to  the  time  agreed  upon  between  them  when  the 
sureties  npon  the  injunction  bond  shonid  justify,  an  order  of  the  trial 
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eoart,  upon  motion  therefor,  dinoMnf  the  Injnnctioii  for  ftdlare  of 
the  sureties  to  Justify  within  the  statutory  time,  was  reversed,  widi 
directions  to  the  trial  court  to  make  an  order  granting  the  motion 
Id  dissolye  the  injunction,  unless  the  plaintiff*s  sureties  should  Justify 
upon  proper  notice  to  the  defendant  within  five  days  after  the  filing 
of  the  remittitur. 

Appeal  from  an  order  of  the  Superior  Court  of  the 
city  and  oounty  of  San  Francisoo  denying  a  change  of 
venne,  and  from  an  order  refusing  to  dissolve  an  in- 
junction. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Kitta  &  Bowman^  for  Appellants. 

The  right  to  have  the  action  tried  in  the  county  where 
the  defendants,  or  some  of  them,  reside  is  staitutory,  and 
the  court  has  no  disoretion.  {Cook  v.  Pendergast,  61  Oal. 
72;  WaikiTis  v.  Degener,  63  Cal.  500.)  The  oounty  where 
most  of  the  defendants  reside  is  the  proper  county. 
(Rathgeb  v.  Tiscomia,  66  Cal.  96.)  The  defendant  cor- 
poration, having  its  principal  place  of  business  in  Ne- 
vada County,  had  the  right  to  have  the  place  of  trial 
changed  to  said  county.  {Byrum  v.  Stockton  Harvester 
Co.,  91  Cal.  657;  Jenkins  v.  Cal.  Stage  Co.,  22  Cal.  538; 
Cohn  V.  Central  Pac.  R.  R.  Co.,  71  Cal.  488.) 

Joseph  P.  Kelly,  and  Henry  I.  Kowalsky,  for  Respond- 
ent. 

The  denial  of  the  motion  was  in  the  discretion  of  the 
court  {Sloan  v.  Smith,  3  Cal.  410;  People  v.  Fisher,  6 
Cal.  154;  People  v.  Mahoney,  18  Cal.  180;  Pierson  v.  Mc- 
Cahill,  22  Cal.  128;  Watson  v.  Whitney,  23  Cal.  376; 
People  V.  Sexton,  24  Cal.  78;  People  v.  Congleton,  4:4:  Cal. 
92;  Hanchett  v.  Finch,  47  Cal.  193;  People  v.  Perdue,  49 
Cal.  425;  People  v.  Yoakum,  53  Cal.  567;  Creditors  v. 
Welch,  55  Cal.  469;  Reavis  v.  Cowell,  56  Cal.  589;  HaU  v. 
Central  Pac.  R.  R.  Co.,  49  Cal.  454.)  It  is  well  settled 
that  where  a  motion  is  made  to  change  the  venue  upon 
the  ground  of  non-residence  of  the  defendants,  the  plain- 
tiflf  may  make  a  counter-motion  le*  retain  the  case  in  the 
oounty  in  which  it  is  commenced,  upon  any  or  all  of  the 
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other  grounds.  (Reavis  v.  Cowell,  56  Col.  589;  HaU  T. 
Central  Pac.  R.  R.  Co.,  49  Cal.  454;  Edwards  v.  Southern 
Pac.  R,  R.  Co.,  48  Oal.  460;  Hanchett  v.  Finch,  47  CaL 
192 ;  Pierson  v.  McCahill,  22  Oal.  128 ;  Jenkins  v.  Calif or^ 
nia  Stage  Co.,  22  Cal.  537;  LocAr  v.  Latham,  15  Col.  418.) 
The  county  of  San  Francisoo  was  the  proper  oounty,  aa 
the  corporation  defendant  had  its  principal  place  of  busi- 
ness there,  and  the  contracts  were  made  there.  (Const, 
art.  XII.,  sec.  16;  Levjis  v.  South  Pac.  Coast  R.  R.  Co., 
66  Cal.  209;  Nat.  Bank  v.  Superior  Court,  83  Cal  491.) 
All  of  the  defendants  should  have  joined  in  the  demand. 
(Remington  S.  M.  Co.  v.  CoU,  62  Oal.  311;  Pieper  v.  Cem- 
tinela  Land  Co.,  56  Oal.  173.) 

Fitzgerald,  J. — ^The  record  in  this  case  contains  tmo 

appeals, — one  from  cm  order  denying  defendants'  nM>- 
tion  for  a  change  of  place  of  trial,  the  other  from  an  order 
denying  defendants'  motion  to  dissolve  an  injunction. 
The  action  was  for  an  accounting,  and  for  tiie  recovery 
of  certain  ebares  of  the  capital  stock  of  the  defendant 
corporation,  alleged  to  have  been  illegally  aold  for  de- 
linquent assessments  to  the  said  corporation,  who  there- 
after declared  a  stock  dividend  and  distributed  thiity 
per  cent  of  plaintiff's  stock  to  its  stockholdeis,  the  indi- 
vidual defendants  herein,  who,  it  is  alleged,  fraudulently 
conspired  together,  and  in  pursuance  of  such  conspiracy 
did  fraudulently  deprive  plaintiff  of  his  stock  so  sold 
and  distributed  as  aforesaid.  Plaintiff  also  obtained  an 
order  restraining  and  enjoining  all  of  the  defendants  from 
disposing  of  any  of  said  stock,  and  from  levying  any 
further  assessments  upon  the  outstanding  capital  stock  of 
the  defendant  corporation,  until  the  termination  of  this 
aotion. 

The  application  for  a  change  of  place  of  trial  was 
made  by  each  and  all  of  the  defendants  at  the  time  of  fil- 
ing their  demurrer,  and  before  answering,  on  the  ground 
"that  the  county  dcsiG:na'tcd  in  the  complaint,  viz.,  the 
city  €Uid  county  of  San  Francisco,  is  not  the  proper 
county."      The  affidavit  upon  which  the  application  was 
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based  shows  fhat  at  the  tim«  of  the  commencement  of 
the  action,  and  afterw€irds,  the  principal  and  only  place 
of  business  of  the  defendant  corporation,  and  the  place 
of  residence  of  each  of  the  other  defendants,  was  in  Ne- 
vada County,  except  the  defendant  Rhodes,  whose  place 
of  residence  wes  in  Sacramento  County.  The  applica- 
tion WES  resisted  by  opposing  affidavits,  on  the  grounds, 
— ^1.  Tha4;  an  impartial  trial  of  the  case  could  not  be 
had  in  Nevada  County;  2.  That  the  convenience  of  wit- 
nesses and  the  ends  of  justice  would  be  promoted  by  the 
retention  of  the  case;  3.  That  the  defendant  Rhodes  did 
not  join  in  the  application,  for  the  reason  that  he  was 
never  served  with  process,  and  never  appeared  or  authorized 
any  one  to  appear  for  or  represent  him  in  this  action ;  4. 
Insufficiency  of  the  affidavit  of  merit ;  and  5.  That  the  com- 
plaint, which  is  verified,  shows  that  the  principal  place  of 
business  of  the  corporate  defendant  is  in  the  city  and 
county  of  San  Fmncisco. 

The  first  and  second  grounds  of  objection  are  disposed 
of  by  the  case  of  Cook  v.  Pendergast,  61  Cal.  72,  in  which 
it  was  held  that,  "independent  of  an  express  provision 
of  statute,  the  superior  court  ought  not  to  be  called  on 
before  issues  of  fact  have  been  joined  to  decide  that 
the  convenience  of  witnesses  will  be  promoted  by  a 
change  of  the  place  of  trial,  or  that  an  action  cannot  be 
fairly  and  impartially  tried  in  the  county  in  which  it  is 
pending.  The  Code  of  Civil  Procedure  does  not  require 
a  decision  which,  in  the  nature  of  things,  must  ordina- 
rily  be   premature If  the  motion  to  change  thei 

place  of  trial  is  brought  to  a  hearing  before  he  has  an- 
swered, the  plaintiff  cannot,  by  cross-motion,  demand  the 
retention  of  the  action  in  the  county  where  it  is  pending, 
on  the  ground  of  convenience,  etc."  (See  also  Heald  v. 
Hendy,  65  Cal.  321.) 

With  reference  to  the  objection  that  Rhodes  was  never 
served  with  process,  and  that  he  never  appeared  or  au- 
thorized any  one  to  appear  for  him,  it  is  sufficient  to 
say  that  the  record  shows  that  the  demand  for  a  change 
of  place  of  trial  was  signed  by  him,  and  that  the  at- 
XOVII  Cal.— 41 
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torneys  herein,  whether  authorized  to  do  so  or  not,  did 
appear  for  and  represent  him.  But  let  ua  concede  that 
he  was  never  served,  and  that  he  never  appeared,  and 
that  the  attorneys  who  appeared  for  him  did  so  without 
authority,  and  that  these  facts  were  shown  in  the  proper 
way,  which,  of  course,  was  not  the  case,  still  the  claim 
that  when  a  demand  for  a  change  of  venue  is  made  all 
the  defendants  must  join  in  the  demand  cannot  be  sus- 
tained. This  point  was  expressly  decided  adversely  to 
plaintiff's  contention  in  Rathgeb  v.  Tiacomia,  66  Oal.  96. 
Nor  is  the  contention  that  the  affidavit  of  merits  is  in- 
sufficient because  it  was  made  by  one  of  the  defendants 
only  well  founded.  The  affidavit,  it  is  true,  was  made 
by  Wilhelm,  the  president  of  the  defendant  corpora- 
tion, and  one  of  the  individual  defendants  in  the  action. 
But  it  is  expressly  stated  in  the  affidavit  that  he  makes 
it  for  himself  and  for  all  and  each  of  the  defendants, 
and  at  their  request;  and  further,  that  he  and  the  other 
defendants  have  fully  and  fairly  stated  the  facts  of  the 
case  to  their  attorney  herein,  who,  upon  such  statement, 
advised  each  and  all  of  them  that  they  had  a  good  and 
substantial  defense  upon  the  merits  of  the  action,  which 
each  and  all  of  them  verily  believed  to  be  true. 

The  affidavit  was  used  at  the  hearing  of  the  motion  in 
behalf  of  each  and  all  of  the  defendants,  and  was  in  all 
respects  sufficient.  (Rowland  v.  Coyne^  55  Gal.  1 ;  Palmer 
v.  Barclay,  92  Oal.  199;  PeopU  v.  Larue,  66  Od.  235.) 

The  allegation  in  the  complaint,  that  ^'plaintiff  is  in- 
formed and  believes  that  the  defendant  corporation  has 
its  principal  office  in  San  Francisco,"  is  not  only  imma- 
terial, but  when  viewed  in  connection  with  plaintiff's 
previous  relations  with  the  corporation,  having  been 
general  manager,  director,  and  owner  of  a  majority  of 
its  capital  stock,  and  the  positive  and  direct  statement 
to  the  contrary  made  by  the  president  of  the  corpora- 
tion in  the  affidavit  of  merits,  of  which  no  notice  was 
taken  by  plaintiff  in  his  opposing  affidavit,  entitles  it 
to  be  treated,  eiS  we  think  it  really  is,  a  sham  allegation. 
The   claim,   therefore,   that  there   is  a  conflict  on   the 
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question  as  to  the  pkoe  of  residence  is  without  any  founda- 
tion whatever. 

The  place  of  residence  of  a  corporation  is  in  the 
county  where  its  principal  place  of  business  is  situated 
{Jenkins  y.  Calif omia  Stage  Co.,  22  Oal.  638;  Cohn  v. 
Central  Pae.  R.  R.  Co.,  71  Cal.  488;  Buck  v.  Eureka  City, 
ante,  p.  136) ,  and  that  is  the  proper  county,  witiiin 
the  meaning  of  sections  396  of  the  Code  of  Civil  Proce- 
dure, where  actions  against  it  of  this  character  must  be 
tried,  subject,  however,  to  the  other  grounds  of  this  and 
the  following  section,  and  of  the  provisions  of  section 
16  of  article  XII.  of  the  constitution;  also  to  flie  power 
of  the  court  to  change  the  place  of  trial  as  provided  in 
the  coile.  Upon  the  showing  thus  made,  the  defendants 
were  entitled,  as  a  matter  of  right,  to  have  the  place  of 
trial  changed  to  Nevada  County,  and  the  court  erred  in 
denying  their  motion  to  change  the  place  of  trial  to  that 
county. 

The  order  appealed  from  is  therefore  reversed,  and  the 
court  below  directed  to  make  an  order  granting  plaintiff's 
motion  for  a  change  of  the  place  of  trial  of  this  action  to 
Nevada  County. 

The  motion  to  dissolve  the  injunction  was  made  on 
the  ground  that  plaintiff's  sureties  failed  to  justify 
within  a  reasonable  time,  or  at  all,  after  notice  of  excep- 
tion to  the  sufficiency  of  suretdes  was  given.  It  appears 
that  the  injunction  was  served  on  February  29,  1892, 
and  the  notice  of  exception  on  the  fifth  day  of  March 
following.  But  no  notice  of  justification  was  served  or 
filed  up  to  the  twentieth  day  of  the  last-named  month,  or 
at  all.  The  notice  of  motion  to  dissolve  was  thereafter 
served  and  filed,  and  on  the  first  day  of  April  the  mo- 
tion was  heard  and  denied  by  the  court.  Section  629 
of  the  Code  of  Civil  Procedure  provides,  among  other 
things,  that  when  the  suffi<;iency  of  sureties  is  "ex- 
cepted to,  the  plaintiff's  sureties,  upon  notice  to  the 
defendant  of  not  less  than  two  or  more  than  five  days, 
must  justify  before  a  judge  or  county  clerk  in  the  same 
manner  as  upon  bail  on  arrest,  and  upon  failure  to  jus- 
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tify  at  the  time  and  place  appointed,  the  order  granting 
an  injunction  shall  be  dissolved."  This  section,  in 
view  of  the  damages  that  may  result  from  the  improper 
issuance  of  an  injunction,  must  be  construed  to  mean 
that  notice  of  justification  must  be  g^ven  to  the  defend- 
ant of  not  less  than  two  nor  more  than  five  days  after 
the  filing  and  serving  of  the  noti<5e  of  exception  to  the 
sufficierujy  of  the  sureties.  And  the  plaintiflf's  sureties 
must  justify  within  five  days  after  said  notice  of  excep- 
tion is  given,  or  the  injunction  will,  upon  motion,  be 
dissolved.  But  as  it  is  possible  that  the  respondent 
may  have  been  misled  by  correspondence  had  between 
his  attorney  and  the  attornej^s  for  appellants  as  to  the 
time  agreed^  upon  between  them  when  the  suretiep 
should  justify,  the  order  will  be  reversed,  with  directions 
to  the  oourt  below  to  make  an  order  granting  the  motion 
to  dissolve  the  injunction,  unless  plaintiflf's  sureties  shall 
justify,  upon  proper  notice  to  the  defendant,  within  five 
days  after  the  filing  of  the  remittitur. 
So  ordered. 

McFabland,  J.y  and  De  Haven,  J.,  concurred. 


tNo.  18057.    Department  Two. — March  25,  1893.] 

W.  A.  MORRIS  ET  AL.,  Respondents,  v.  W.  W.  Wllr 
SON,  Appellant. 

Mechanic's  Lhew— Unbecorded  Contract — Gontraotob  wot  Enti- 
tled TO  Lten — Assumpsit  fob  Work  and  Labor — Judgment. — A 
contractor  who  has  entered  into  a  written  contract  with  the  owner  of 
iand  for  the  construction  of  a  building  thereon  for  an  amoant  in 
excess  of  one  thousand  dollars,  bat  who  fails  to  have  the  contract 
therefor  recorded,  is  not  entitled  to  a  lien  for  the  value  of  the  work 
done  thereunder.  Hp  can  only  recover  a  personal  judgment  against 
the  owner  of  the  building  for  the  value  of  his  work  and  labor,  as 
upon  an  implied  contract,  without  any  allowance  for  counsel  fees  or 
expenses  of  preparinjr  and   recording  a  mechanic's  lien. 

[0. — Compliance  with  Statute. — A  mechnnic's  lien  only  exists  by 
virtue  of  a  compliance  with  the  statute  which  creates  it,  and  he  who 
would  avail  himself  of  the  benefits  of  the  statute  must  comply  with 
its  terms. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County. 

The  facts  are  stated  m  the  opinioiu 

Thompson  &  PaulseU,  for  Appellani. 

James  H.  &  J.  E.  Budd,  for  Respondent. 

SsARLS,  C. — Appeal  from  a  decree  in  favor  of  plain- 
tiffs  for  $356.35  and  costo,  and  for  the  foreclosure  of  • 
mechanic's  lien  as  security  therefor. 

The  cause  comes  up  on  the  judgment  roll. 

The  lien  of  the  plaintiffs  is  for  labor  and  services  as 
carpenters  and  builders,  rendered  to  the  defendant  in 
the  construction  of  a  building  upon  a  lot  of  land  owned 
by  the  latter  in  the  city  of  Stockton,  county  of  San  Joa- 
quin. 

They  were  not  entitled  to  a  lien.  They  had  entered 
into  a  written  contract  with  defendant  to  furnish  all  the 
materials  €md  construct  the  building  for  the  sum  of  two 
thousand  dollars,  which  contract  was  never  filed,  as 
required  by  section  1183  of  the  Code  of  Civil  Procedure. 

Under  such  circumstances  the  contract  was  void. 

In  such  case,  the  labor  done  and  materials  furnished 
by  all  persons  except  the  contractor  shall  be  deemed  to 
have  been  done  and  furnished  at  the  personal  instance 
of  the  owner,  and  they  shall  have  a  lien  for  the  value 
thereof.     (Code  Civ.  Ppoc,  sees.  1183,  1884.) 

The  evident  intent  of  the  statute  was  to  make  it  an 
object  for  both  the  contractor  and  owner  to  put  in 
writing  and  record  their  building  contracts,  where  the 
amount  agreed  to  be  paid  k  in  excess  of  one  thousand 
dolkrs. 

The  penalty  which  attaches  to  the  owner  for  failure 
to  do  so  is,  that  he  may  be  held  liable  for  the  value  of 
all  labor  done  and  materials  furnished  by  persons  other 
than  the  contractor,  without  reference  to  the  contract 
price. 

The  contractor  suffers  the  penalty  of  a  like  failure,  by 
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being  excepted  from  the  class  of  persons  who  may  take 
liens  under  the  law. 

If  a  contractor,  under  a  contract  void  for  the  reasons 
indicated,  can  perform  the  labor  and  fumidi  materials, 
and  file  a  valid  lien  upon  the  implied  promise  to  pay, 
as  was  attempted  in  this  case,  he  can  avoid  the  force  and 
intended  effect  of  the  statute.  It  is  true  that  our  con- 
stitution (eeo.  16,  art.  XX.)  provides  that  ''mechanics, 
material-men,  artisans,  and  laborers  of  every  class  shall 
have  a  lien  upon  the  property  upon  which  they  have 
bestowed  labor  or  furnished  material,"  etc.  But  the 
constitution  is  not,  and  does  not  profess  to  be,  self-act- 
ing.   It  commands  legislation  on  tiie  subject. 

It  is  equally  true  that  the  first  part  of  section  1183  of 
the  Code  of  Cfivil  Procedure  provides  for  a  lien  in  favor 
of  a  class  of  persons,  among  which  contractors  are  in- 
cluded, but  this  must  be  read  in  connection  with  the 
context;  and  he  who  would  avail  himself  of  the  benefits 
of  the  law  must  bring  himself  within  its  purview  as  to 
time  and  manner  of  filing.  In  short,  he  must  comply 
with  the  statute,  to  avail  himself  of  its  benefits. 

Plaintiffs  claim  that  their  demand  is  for  extra  labor, 
and  therefore  not  included  in  the  void  contract.  Their 
claim  of  lien,  made  a  part  of  the  complaint,  negatives 
this  position. 

In  the  notice  of  Hen  it  is  averred  ''that  said  employ- 
ment was  under  an  attempted  contract  in  writing,  and 
the  conitract  price  and  amount  agreed  to  be  paid  under 
said  contract  exceeded  one  thousand  dollars,  but  said 
contract  was  never  filed,  ....  and  was  and  is  wholly 
void,"  etc.  Showing  that,  the  contract  being  void,  they 
claim  under  an  implied  contract  to  recover  that  which, 
had  the  written  contract  been  properly  filed,  they  could 
have  recovered  under  it.  The  law  gives  them  a  right, 
in  such  casesi  to  recover  the  money  on  an  implied 
contract. 

A  mechanic's  lien  only  exists  by  virtue  of  compliance 
with  the  fltetute   which   creates   it.    Plaintiffs   did   not 
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comply   with   the   terms   of   that   statute.    They    must 
therefore  rest  oontent  with  a  personal  judgment 

The  judgment  should  be  reversed,  and  the  court  be- 
low directed  to  enter  a  personal  judgment  only  in  favor 
of  plainti£fis,  without  counsel  fees  or  expenses  of  pre- 
paring and  recording  the  mechanic's  lien. 

HATinBS,  O.y  and  Vancubf,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  is  reversed,  and  the  court  below  is  directed  to 
enter  a  personal  judgment  only  in  favor  of  plaintiffs,  with- 
out counsel  fees  or  expenses  of  preparing  and  recording 
the  mechanic's  lien. 

McFablakd,  J.,  Db  Havsk,  J.,  Fitzobrald,  J. 

Hearing  in  Bank  denied. 

Patbbson,  J.,  dissented  from  the  order  denying  a  hear- 
ing in  Bank. 


[No.  10185.    Department  Two. — ^Mareh  26,  1808.1 
EFHRAIM  PARSONS,  Appellant,  v.  ROBERT  SMI- 
LIE,  Respondent. 


-BSBAOH  or  OORDinOir  SUBSSQUnnV-RK-KNTBT  OF  Qbantob 

— ^AcnoN  TO  CtoUFEL  Rbconvetarob — Removal  of  Cloud. — ^Wbere 
a  deed  of  land  contained  a  eondition  subsequent,  to  the  effect  that 
the  grantee  should  maintain  a  lumber-yard  thereon  for  a  period  of 
At*  years,  but  the  grantee  maintained  the  lumber-yard  for  less  than 
one  year,  whereupon  the  grantor  re-entered  for  condition  broken,  and 
demanded  a  reconveyance,  which  the  grantee  refused  to  make,  except 
opon  the  repayment  to  him,  by  the  grantor,  of  the  purchase-money 
paid,  less  any  damage  the  latter  had  sustained,  the  grantor  is  entitled 
to  maintain  an  action  to  compel  a  reconveyance  of  the  land  for 
breach  of  the  eondition  and  to  remoTO  the  cloud  caused  by  the  record 
of  the  grantee's  deed. 
Id. — Condition  to  Maintain  LuMBra-TARD— "Wiixful**  Breach — 
Finding  against  Bvidenoe. — A  finding,  by  the  court,  that  the  breach 
of  the  condition  to  maintain  a  lumber-yard  upon  the  premises  granted 
was  not  "grossly  negligent,  or  willful  or  fraudulent,"  is  not  sustained  by 
^e  evidence,  where  it  appears  that  the  breach  was  the  Intentional  or 
volunt-ary  act  of  the  will  of  the  grantee,  the  evidence  showing  that  within 
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a  year  from  the  tioM  the  Inmber-yard  waa  started  It  was  entirely  re- 
moTed  from  the  premlaea  by  the  grantee. 

Id. — Imjxm  to  Qrantob — Mabkkt  Yalve  of  Pbemises — ^Iicicatb- 
RIAL  Finding. — A  finding  that  the  grantor  had  not  sustained  any 
injury  by  the  breach  of  conditions,  and  that  the  price  paid  for  the 
lots  was  the  then  market  yalue,  is  immaterial. 

Id. — ^FoBFEiTUBB — Reuet  IN  Bquitt— OoHFENSATiON. — Although 
equity  will  relieye  against  a  forfeiture  for  breach  of  a  condition  when 
the  act  may  be  performed  afterwards  or  compensation  can  be  made 
for  it»  yet  unless  a  full  compensation  can  be  given,  so  as  to  put  the 
party  in  precisely  the  same  situation,  equity  will  not  interfere.  If 
the  act  be  willfully  done,  or  where  the  condition  is  for  the  pei^ 
formance  of  a  collateral  act,  or  one  for  which  the  court  has  no  cer- 
tain rule  by  which  to  measure  the  damages,  beyond  their  own  aiW- 
trary  judgment  in  the  matter,  equity  will  not  relicTe. 

Id. — GoNSTBUcnoN  of  Oodb— Standard  op  "CJdmpensatioh''— 
"Willful**  Breach  op  Duty. — AssumiiMr.  without  deciding,  that 
section  8275  of  the  CItII  Oode,  whldi  provides  for  relief  from  a  for- 
feiture incurred  by  the  terms  of  an  obligation  upon  making  full 
compensation,  "except  in  case  of  a  grossly  negligent,  willful^  or 
fraudulent  breach  of  duty,**  applies  to  forfeiture  for  breach  of  oon* 
dition  subsequent  in  deeds,  the  compensation  therein  provided  for 
will  only  be  made  where  there  Is  some  measure  or  standard  by  which 
it  can  be  estimated,  and  the  exception  of  the  case  of  a  "willful** 
breach  of  duty  applies  to  any  "spontaneous,**  or  "voluntary.**  or  'in- 
tentional** failure  to  comply  with  the  condition,  and  does  not  require 
that  the  breach  should  be  malicious. 

Id. — ^Unfbopitableness  of  Lumbeb-tabd — Relief  in  Bqutit. — 
Equity  will  not  relieve  the  grantee  from  his  obligation  to  perform 
the  condition  expressed  in  the  deed  as  to  the  maintenance  of  the 
lumber-yard  because  the  findings  establish  that  at  the  date  of  the 
execution  of  the  deed  there  was  great  excitement  in  the  real  estate 
market  regarding  values  and  prospects  of  improvement  and  the  lay- 
ing out  of  towns  on  unoccupied  land  in  that  vicinity,  and  that  the 
grantor  represented  that  he  and  others  would  require  large  quantities 
of  lumber  for  building  houses  and  other  purposes,  which  representa- 
tions were  believed  to  be  true  by  both  the  grantor  and  grantee,  but 
that  both  were  deceived  thereby,  and  that  large  quantities  of  lumber 
were  not  required,  either  by  the  grantor  or  other  persons,  and  that 
very  little  lumber  was  sold  by  the  grantee,  and  that  there  was  very 
little,  if  any,  demand  for  a  lumber-yard  upon  the  premises  at  th^ 
time,  or  since  the  lumber-yard  was  discontinued. 

Id. — Relief  prom  Onerous  Contract. — A  court  of  equity  will  not  set 
aside  the  deliberate  contracts  or  obligations  of  parties  fairly  and 
freely  assumed,  merely  because  time  may  show  that  the  obligation 
was  onerous  or  unprofitable. 

Id. — Enforcement  op  Forfeiture — Statutory  Right  to  Rboonvkt- 
ANCB — Breach  of  Condition  Subsequent. — ^The  rule  that  equity  will 
not  enforce  a  forfeiture  at  suit  of  a  party  claiming  it  does  not  apply  to  an 
action  to  compel  a  reconveyance  of  land,  and  to  remove  a  cloud  upon  the 
plaintiff's  title,  after  his  title  has  been  revested  by  re-entry  for  breach 
of  a  condition  subsequent.  Such  an  action  is  taken  out  of  the  ordinary 
rule  of  proceedings  in  equity,  and  is  based  upon  the  statutory  right  Co 
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tt  deed  given  by  section  1109  of  the  Civil  Code,  which  provides  that 
"Vhere  a  grant  is  made  upon  condition  subsequent,  and  is  subse- 
quently defeated  by  the  non-performance  of  the  condition,  the  person 
otherwise  entitled  to  hold  under  the  grant  must  reconvey  the  property 
to  the  graittor  •r  his  successors,  by  grant  duly  acknowledged  for 
reooid* 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Loe  Angeles  County,  and  from  an  order  denymg  a  new 
trial 

The  facts  are  stated  in  the  opinion. 

Oraves,  0*Melveny  &  Shankland,  for  Appellant. 

Metcalf  &  Metcalf,  and  Charles  L.  Batcheller,  for  Re- 
spondent. 

Haynes^  C. — ^Appeal  from  judgment  and  order  denying 
plaintiflP's  motion  for  a  new  trial. 

On  the  twenty-first  day  of  November,  1887,  plaintiff 
was  the  owner  of  four  certain  lots  in  North  Pomona, 
Los  Angeles  County,  and  on  that  day  executed  and  de- 
livered to  the  defendant  a  deed  of  conveyance  of  the  same 
for  the  consideration,  therein  expressed,  of  $1,073.60 
then  paid  by  defendant.  The  granting  part  of  the 
deed  was  in  the  usual  form,  following  which  was  this 
clause:  "This  deed  is  given  and  accepted  on  the  follow- 
ing conditions,  which  are  to  be  binding  on  the  party  of 
the  second  part,  his  heirs  and  assigns  forever,  to  wit: 
The  party  of  the  second  part  shall  put  and  maintain 
thereon  a  good  lumber-yard  for  a  period  of  not  less  than 
five  years,  said  yard  to  be  opened  for  business  within 
120  days  from  this  date.  It  is  further  stipulated  that 
no  intoxicating  drinks  shall  ever  be  made  or  sold  or 
given  away  on  the  above  premises,  and  party  of  the 
second  part  binds  himself,  his  heirs  and  assigns,  to  the 
above  covenants,  and  in  case  the  above-described  prem- 
ises are  transferred  to  other  party  or  parties,  they  are  to 
be  bound  by  the  above-named  conditions,  and  a  failure 
to  comply  with  same  will  render  this  conveyance  null 
and  void,  and  said  premises  shall  invert  to  said  first 
party."     This    deed    was    duly    recorded.     Plaintiff    en- 
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tered  for  a  breach  of  the  coiidition  to  maintain  a  lum- 
ber-yard on  said  premises,  and  notified  defendant  tliereof , 
and  demanded  a  reconveyance,  and  brought  this  action 
to  compel  such  reconveyanoe,  and  remove  the  cloud 
caused  by  the  record  of  defendant's  deed. 

A  general  demurrer  was  interposed  to  the  complaint, 
which  was  properly  overruled.  The  defense  to  the  action 
will  sufficiently  appear  from  the  findings  of  the  court 
The  findings  were  twenty-seven  in  number,  and  can  only 
be  outlined  in  this  opinion. 

The  court  found  the  condition  as  above  recited;  that 
defendant  erected  an  office  upon  one  of  the  lots  for  the 
sale  of  lumber,  and  maintained  a  lumber-yard  for  less 
than  a  year;  that  plaintiff  entered  for  condition  broken, 
and  notified  defendant  thereof,  and  demanded  a  recon- 
veyance; that  at  the  date  of  said  conveyance  plaintiff 
owned  a  large  tract  of  land  in  the  immediate  vicinity  of 
the  lots  conveyed  to  defendant;  that  defendant  was  a 
contractor  and  dealer  in  lumber,  and  was  desirous  of  es- 
tablishing a  lumber-yard  in  that  locality,  which  plain* 
tiff  also  desired  for  the  purpose  of  affording  facilities  to 
the  purchasers  of  land,  and  to  himself,  for  procuring 
lumber;  that  said  Lots  were  not,  at  the  time  of  the  sale, 
of  the  value,  in  the  market,  of  $2,500,  as  alleged  in  the 
compkdnt,  but  were  of  the  value  of  $1,073.60,  and  no 
more,  and  are  now  worth  not  exceeding  $1,000.  It  was 
also  alleged  in  the  answer,  and  found  by  the  court, 
that  this  transaction  occurred  during  a  period  of  great 
excitement  in  the  real  estate  market  regarding  values 
and  prospects  of  improvement  and  the  laying  out  of 
new  towns  on  unoccupied  land,  and  particularly  in  that 
vicinity;  that  plaintiff  represented  that  large  quantities 
of  lumber  and  other  materials  would  be  required  by 
plaintiff  and  others  for  building  houses  and  other  par- 
poses;  that  defendant  relied  on  these  representations, 
but  that  they  were  not  false  or  fraudulent,  as  alleged  in 
the  answer,  and  were  not  intended  to  deceive  the  de- 
fendant, but  they  were  believed  to  be  true,  both  by  plain- 
'  IT  nnH  defendant,  and  both  plaintiff  and  defendant  were 
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deceived  thereby;  that  large  quantities  of  lumber  were 
not  required,  either  by  plaintiff  or  other  persons,  and 
that  very  little  lumber  or  other  materials  were  sold  by 
defendant  from  said  lumber-yard;  and  that  at  the  time 
the  lumber-yard  was  discontinued,  there  was  very  little, 
if  any,  demand  for  a  lumber-yard  on  the  said  premises, 
and  has  not  been  since  that  time.  The  court  further 
foimd  ''that  defendant  offered  to  make  full  compensa- 
tion to  plaintiff  for  whatever  detriment  had  been  occa 
sioned  to  plaintiff  by  reason  of  the  failure,  if  any,  of 
defendant  to  comply  with  the  provisions  of  said  deed," 
but  that  no  detriment  had  been  occasioned  to  plaintiff 
by  reason  of  such  failure,  and  ''that  the  defendant  has 
not  committed  any  grossly  negligent,  or  negligent,  or 
willful,  or  fraudulent  breach  of  duty,  nor  any  breach  of 
duty,"  and  "that  he  had  fulfilled  and  performed  all  of 
the  conditions  in  said  deed,  except  as  in  these  findings 
stated";  that  on  the  twenty-third  day  of  March,  1891, 
the  defendant  offered  to  reoonvey  to  the  plaintiff  the 
said  premises,  upon  the  repayment,  by  the  plaintiff,  of 
the  sum  of  $1,073.60,  together  with  legal  interest  thereon 
from  the  date  of  the  deed;  that  defendant  also  offered 
to  compensate  plaintiff  for  any  detriment  he  had  sus- 
tained, but  that  plaintiff  had  not  been  injured  by  the 
breach  of  the  condition. 

Many  of  these  findings  are  immaterial,  unless,  as  re- 
spondent contends,  the  defendant,  under  the  facts  so 
found,  is  entitled  in  equity  to  be  relieved  from  the  con- 
sequence of  his  breach  of  the  condition  upon  which  the 
property  was  conveyed  to  him. 

Near  the  close  of  his  brief,  respondent  states  the  case 
as  follows:  ''In  the  present  case,  defendant  has  not 
asked  to  be  excused  from  performing  on  account  of  dif- 
ficulty, or  expense,  or  hardship,  or  because  he  was  de- 
ceived by  the  plaintiff,  but  practically  admits  the  breach^ 
at  least,  of  the  condition  that  he  shall  maintain  a 
lumber-yard  for  five  years,  and  in  case  the  court  thinks 
that  the   complaint   and   conditions   are   sufficient,    asks 
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the  court  to  relieve  him  by  allowing  him  to  make  com- 
pensation for  any  injury  he  has  caused." 

The  complaint  is  clearly  sufficient,  nor  can  there  be 
any  doubt  or  room  for  construction  as  to  the  condition 
in  question.  Counsel  say  the  expression  "a  good  lum- 
ber-yard" is  ambiguous  end  indefinite;  but  that  ques- 
tion is  not  involved.  If  defendamt  had  maintained  a 
lumber-yard  of  some  kind  for  the  whole  period,  that 
question  might  have  arisen;  but  if  he  did  not  keep  any^ 
he  did  not  keep  a  good  one. 

I  do  not  in  the  least  controvert  the  general  doctrine 
that  equity  will  not  render  its  aid  to  enforce  a  forfeiture 
for  breach  of  oondition  subsequent  in  a  deed;  but  the 
question  presented  is,  how  far  equity  shall  interfere  to 
defeat  a  forfeiture  for  the  violation  of  such  condition. 
At  common  law,  two  things  were  required  to  revest  the 
estate  in  the  grantor,  viz.,  a  breach  of  the  condition,  and 
an  entry  for  condition  broken.  Here,  both  of  these 
thing9  occurred.  It  is  conceded  by  defendant  that  ho 
failed  to  perform  the  condition,  and  it  is  found  by  the 
court  that  plaintiff  entered  upon  the  premises,  notified 
the  defendant  of  the  breach,  and  that  he  claimed  the 
premises  and  demanded  a  reconveyance.  If  it  be  true, 
therefore,  that  a  reentry  after  oondition  broken  revests 
the  estate  in  the  grantor,  it  would  be  necessary  to  show, 
in  order  to  sustain  respondent's  contention,  that  equity 
has  the  power  to  defeat  the  operation  of  the  law  and  the 
acts  of  the  parties,  and  take  away  from  the  plaintiff  the 
estate  which  has  become  revested  in  him,  and  again 
vest  it  in  the  defendant.  The  conveyance  upon  condi- 
tion was  voluntarily  accepted  by  the  defendant;  it  was 
not  unlawful  nor  impossible  of  performance;  and  in  case 
of  a  contract  thus  entered  into  equity  would  not  relievo 
him  from  his  obligation  to  perform  it.  There  are  cases 
in  which  equity  has  relieved  against  a  forfeiture  of  the 
estate,  but  none,  I  think,  under  the  circumstances  nor  of 
the  character  here  involved. 

Tn  the  case  of  Bethlehem  v.  Annis,  40  N.  H.  39,  the 
principle  is  stated,  that  wherever  a  conveyance  of  land 
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upon  a  condition  which  is  in  equity  regarded  tia  a  mort- 
gage, or  as  a  security  for  a  loan  of  money,  equity  may 
relieve,  and  that  this  doctrine  applies  to  cases  generally 
where  conditional  deeds  are  made  aa  security  for  the 
performance  of  a  contract.  After  stating  these  general 
principles,  the  court,  in  that  case,  said:  'IBut  upon  con- 
sideration it  will  be  seen  that  this  principle,  though 
generally  true,  can  have  no  application  to  any  other 
contracts  than  such  as,  by  their  non-performance,  create 
a  debt,  or  a  demand  in  the  nature  of  a  debt,  against 
the  delinquent  party.  Wherever  the  condition,  when 
broken,  gives  rise  to  no  claim  for  damages  whatever,  or 
to  a  claim  for  liquidated  damages,  the  deed  is  not  to  be 
regarded  as  a  mortgage  in  equity,  but  as  a  conditional 
deed  at  common  law." 

In  Henry  v.  Tupper,  29  Vt.  358,  it  was  said  (iyUalnu)  : 
"A  court  of  equity  may  grant  relief  from  the  forfeiture  of 
an  estate  conditioned  for  the  maintenance  and  support 
of  the  grantee,  where  the  forfeiture  was  accidental  and 
unintentional,  and  not  attended  with  irreparable  injury. 
But  it  rests  in  the  sound  discretion  of  the  court  when  re- 
lief shall  be  granted  in  this  class  of  cases.'' 

So  there  are  numerous  cases  arising  under  leases,  and 
in  contracts  where  time  is  not  of  the  essence  of  the  con- 
tract, in  which  courts  of  equity  will  relieve  against  a 
forfeiture.  The  general  doctrine  is,  that  equity  will  re- 
lieve where  the  thing  may  be  done  afterwards,  or  com- 
pensation can  be  made  for  it,  but  that  unless  a  full 
compensation  can  be  given,  so  as  to  put  the  party  in 
precisely  the  same  situation,  a  court  of  equity  will  not 
interfere;  for  such  jurisdiction  would  be  arbitrary. 
Washburn  (Real  Property,  vol.  2,  p.  23)  says:  "And  the 
only  cases  where  equity  interposes  as  to  suoh  conditions 
are  where  the  failure  of  performance  has  been  the  effect 
of  accident,  and  the  injury  is  capable  of  compensation 
in  damages  which  the  court  has  the  means  of  measuring, 
and  where  the  grantor  can  be  made  perfectly  secure  and 
iiidemniRod,  and  can  be  placed  in  the  same  situation  as 
if  the  occurrence  had    not  happened.     This    applies  to 
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where  the  condition  is  for  the  payment  of  money 
at  a  partdcular  time,  and  compensation  for  the  delay 
can  be  measured  by  the  interest  during  that  time.  But 
where  the  condition  is  for  the  performance  of  a  collat- 
eral act,  the  role  le  different,  as  the  court  has  no  stand- 
ard by  which  to  measure  damages."  (lAvingatan  v. 
Tompkins,  4  Johns.  Oh.  416,  431;  Bacon  v.  Huntington, 
14  Conn.  92;  Hill  v.  Barclay,  18  Ves.  56;  Henry  v.  Tup- 
per,  29  Vt  868,  372.)  The  same  author  again  says 
(p.  28) :  "But  if  the  act  be  willfully  done,  or  one  for 
which  the  court  has  no  certain  rule  by  which  to  measure 
the  damages,  beyond  their  own  arbitrary  judgment  in 
the  matter,  equity  will  not  relieve."  (See  also  Descar- 
Utt  V.  Dennett,  9  Mod.  22;  Wafer  v.  Mocato,  9  Mod.  112; 
Northcote  v.  Duke,  2  Eden,  322.)  In  Elliott  v.  Turner, 
18  Sim.  486,  it  is  held  that  "willful,"  in  such  a  case,  is 
the  same  as  a  voluntary  act  of  the  party. 

Counsel  for  respondent  relies  strongly  upon  section 
3276  of  the  Civil  Code,  which  is  as  follows:  ''When- 
ever, by  the  terms  of  an  obligation,  a  party  thereto  in- 
cois  a  forfeiture,  or  a  loss  in  the  nature  of  a  forfeiture, 
by  reason  of  his  failure  to  comply  with  its  provisions,  he 
may  be  relieved  therefrom,  upon  making  full  compensa- 
tion to  the  other  party,  except  in  case  of  a  grossly  negli- 
gent, willful,  or  fraudulent  breach  of  duty." 

This  section  has  never,  so  far  as  I  have  been  able  to 
find,  been  construed  by  this  court.  Appellant  contends 
that  it  has  no  application  to  conditions  either  precedent 
or  subsequent,  but  applies  to  covenants  or  other  obliga- 
tions capable  of  direct  enforcement  by  action.  I  do  not 
think  it  necessary  to  determine  that  question.  Assum- 
ing that  it  applies  to  cases  of  forfeiture  for  breach  of 
conditions  subsequent,  it  closely  follows  the  principles 
stated  in  the  cases  above  cited.  Compensation  will  only 
be  made  where  there  is  some  measure  or  standard  by 
which  it  can  be  estimated;  nor  can  I  see  anything  in 
this  section  requirinjo:  the  word  "willful"  to  be  given  a 
different  meaning  from  that  expressed  in  the  cases 
upon  the  subject  of  rolief  from  forfeiture,  which  is   the 
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ordinary  meaning  of  the  word.  In  Elliott  y.  Twmer,  13 
Sim.  485,  the  chancellor  eaid  it  meant  the  same  as 
^'spontaneous"  or  "voluntary."  Lord  Eldon,  in  HiU  v. 
Barelay,  18  Ves.  66,  does  not  define  the  word,  but  uses 
it  in  connection  with  the  words  ^'neglect"  and  "omis- 
sion/' as  well  as  in  connection  with  acts  performed. 
Bedfield,  0.  J.,  in  Henry  v.  Tv^er,  29  Vt.  878,  said: 
"In  oases  where  the  condition  is  for  the  payment  of 
money,  or  for  the  performing  of  a  certain  value  of  ser- 
vices expressed  in  currency,  as  one  hundred  dollars  of 
necesaary  repairs  upon  buildings  leased,  it  has  been,  1 
think,  the  nH>re  general  practice  of  the  court  to  grant 
relief  as  matter  of  right,  without  reference  to  the  in- 
quiry whether  the  default  was  accidental  or  willful;  but 
•in  all  cases  where  the  thing  to  be  done  was  something 
collateral,  where  the  issue  quantum  damnificatua  must 
be  sent  either  to  a  jury  or  masters  before  the  court 
could  grant  relief,  they  have  pretty  generally,  I  think, 
required  to  be  satisfied  that  the  omission  to  perform 
was  not  wfllful,  but  accidental  and  by  surprise,  and 
it  has  been  held  always  in  such  cases  to  depend  very 
much  upon  the  circumstances  of  the  particular  case." 
Black's  Law  Dictionary  defines  the  word  "willful"  as 
follows:  "Proceeding  from  a  conscious  motion  of  the  will; 
intending  the  lesulit  which  actually  comes  to  pass ;  designed ; 
intentional;  malicious." 

The  court,  however,  made  a  finding  that  the  breach 
of  the  condition  by  defendant  was  not  "grossly  negli- 
gent, or  willful,  or  fraudulent."  Unless  the  word  "will- 
ful" was  understood  by  the  court,  in  that  connection, 
to  mean  "malicious,"  or  with  intent  to  injure  the  plain- 
tifF,  the  finding  cannot  be  sustain<ed  from  tiie  evidence. 
For  a  period  of  about  two  months  defendant  kept  a 
man  in  charge  of  the  lumber-yard;  afterwards  left  it  in 
oare  of  the  railroad  station  agent  for  some  time,  and 
within  a  year  from  the  time  it  was  started  removed  the 
lumber  remaining  unsold  to  his  lumber-yard  at  the  town 
of  Pomona,  two  miles  or  more  from  the  premises  in 
question.     It  is  impossible  to  conclude  that  his  removal 
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of  the  lumber-yard  was  not  intentional,  or  voluntary,  or 
that  it  19W  not  the  act  of  his  will  to  do  so;  nor  can  I 
conceive  of  any  possible  measure  of  damages,  or  mode 
of  estimating  or  determining  the  extent  of  the  injury  to 
plaintiff  by  defendant's  breach  of  this  condition,  even 
if  it  were  material  to  do  so.  The  authorities  clearly 
show  that  the  cases  where  compensation  has  been  al- 
lowed were  of  an  entirely  different  daas  from  the  case 
at  bar,  and  where,  as  was  said  by  Chief  Justice  Redfield, 
it  would  not  be  necessary  to  send  the  issue  of  the  amount 
of  damages  either  to  a  jury  or  masters,  before  the  coun 
could  grant  relief.  In  Wafer  v.  Mocato,  9  Mod.  112,  it  wad 
said:  "For  this  court  never  relieves  but  in  such  cases 
where  it  can  give  some  compensation  in  damages,  and 
where  there  is  some  rule  to  be  the  measure  of  such  dam- 
ages, to  avoid  being  arbitrary";  and  in  a  note  to  De- 
Scarlett  v.  Dennett,  9  Mod.  22,  it  was  said  "that  the  court 
of  chancery  will  not  relieve  against  a  covenant  where,  on 
the  performance  or  non-performance  of  the  act  to  be 
done,  if  omitted,  the  party  is  to  pay  a  sum  by  way  of 
liquidated  damages."  The  court  found  that  plaintiff 
had  not  sustained  any  injury  from  defendant's  breach 
of  the  condition,  and  that  the  price  paid  by  the  defend- 
ant for  the  lots  was  the  then  market  value.  I  do  not 
think  it  material  whether  it  was  or  not.  The  plaintiff 
may  have  been  unwilling  to  sell,  even  at  the  fair  market 
value,  except  for  the  purpose  of  having  a  lumber-yard 
conducted  upon  these  lots.  There  must  have  been  a 
purpose  on  the  part  of  the  grantor  in  inserting  that  con- 
dition in  the  deed,  and  this  purpose  must  have  been  un- 
derstood and  considered  by  defendant  in  accepting  the 
condition.  That  the  establishment  and  maintenance  of 
such  business  was  beneficial  to  the  plaintiff  is  beyond 
question,  but  the  quantum  of  such  benefit  in  dollars  and 
cents  is  absolutely  incapable  of  computation  or  estima- 
tion, and  for  that  reason  the  injury  sustained  by  the  breach 
in  question  cannot  be  ascertained  by  any  rule  or  measure 
of  damages  known  to  the  law. 

Whilst    not    undertaking    to    decide    what    exceptions 
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there  may  be  to  the  general  rules  stated  by  the  authori- 
ties upon  the  subject  of  relief  against  forfeiture,  I  thmk 
it  clear  that  this  case  is  not  an  exception  to  those  rules^ 
and  that  the  circumstances  insisted  upon  by  respondent 
will  not  justify  this  court  in  aflBrming  the  judgment.  A 
court  of  equity  cannot  undertake  to  set  aside  the  delib- 
erate contracts  or  obligations  of  parties  fairly  and  freely 
assumed  because  time  may  show  that  the  obligation 
was  onerous  or  unprofitable.  Equity  was  not  intended 
to  subvert  the  law,  nor  has  it  any  authority  to  set  aside 
or  disregard  the  positive,  legal  obligations  voluntarily 
assumed  by  parties,  except  under  those  special  circum- 
stances recognized  though  not  always  clearly  defined 
by  the  authorities.  If  it  be  said  that  the  plaintiflF  has 
come  into  a  court  of  equity,  and  that  the  judgment  is 
right  because  equity  will  not  enforce  a  forfeiture,  the  re- 
ply is,  that  the  Civil  Code  permits  it.  The  deed  from 
plaintiff  to  defendant  is  shown  to  have  been  recorded 
by  the  record;  and  under  our  recording  acts  the  legal 
title  to  the  premises,  notwithstanding  the  entry  for  con- 
dition broken,  appears  to  be  in  the  defendant.  Section 
1109  of  the  Civil  Code  provides  as  follows:  "Where  a 
grant  is  made  upon  condition  subsequent,  and  is  sub- 
sequently defeated  by  the  non-performance  of  the  con- 
dition, the  person  otherwise  entitled  to  hold  under  the 
grant  must  reconvey  the  property  to  the  grantor  or  his 
successors  by  grant  duly  acknowledged  for  record."  In 
Liebrand  v.  Otto,  56  Cal.  248,  the  action  was  to  remove  a 
cloud  from  plaintiff's  title.  The  defendant  had  never 
been  in  possession.  The  action  there,  as  here,  was 
based  upon  a  forfeiture.  The  court  there  said  that  the 
case  thus  far  had  been  treated  as  a  proceeding  in  equity, 
to  remove  a  cloud  from  plaintiff's  title,  but  that  it 
might  also  be  considered  «5  a  suit  brought  under  sec- 
tion 1109  of  the  Civil  Code;  that  if  the  grantee  had 
failed  to  perform  the  conditions  upon  which  the  grant 
was  made,  it  was  its  duty,  under  that  section  of  the 
code,  to  reconvey  the  property  to  the  grantor.  This 
being  a  duty   required   and   enjoined  by  the  statute,  and 
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one  essential  to  show  plaintiff's  title  upon  the  lecord, 
the  case  is  taken  out  of  the  ordinary  proceedings  in 
equity,  and  the  action  is  one  based  upon  a  statutory 
right.  The  plaintiff,  if  he  were  not  in  possession, 
might  have  brought  ejectment  and  recovered;  but  that 
would  not  have  cured  the  defect  apparent  upon  the 
record  in  his  title,  and  our  code  procedure  will  not  re- 
quire, even  if  the  plaintiff  be  not  in  possession,  that  he 
should  bring  two  actions, — one  to  establish  his  title  at 
law,  and  the  other  to  compel  a  conveyance.  The  form 
of  action  is,  I  think,  proper,  showing  the  facts  whieh 
establish  the  plaintiff's  legal  title,  and  at  the  same  time 
compelling  the  conveyance  under  the  code  provision. 
In  the  view  I  take  of  the  case,  the  finding  that  the 
plaintiff  is  not  now  the  owner  in  fee,  or  at  all,  of  said 
premises  is  not  sustained  by  the  evidence,  nor  do  the 
findings  support  the  judgment,  and  the  judgment  and 
order  appealed  from  should  be  xevofsed,  and  I  00 
advise. 

S8ASL8,  0.|  and  Vakclief,  C,  oonconed. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  and  order  appealed  from  are  reversed. 

Db  Havbn,  J.,  FiTzoBRAU),  J.,  McFabland,  J. 

Hearing  in  Bank  denied. 
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[No.  1910a    Department  One.— March  21,  1898.] 
RAMON    VEJAR    et  al..    Appellants,    v     MOUND 
CITY  LAND  AND  WATER  ASSOCIATION  vr  al.. 
Respondents* 

MoaoAN  Gbantb— Deed  ov  Ranoho  bt  Nahx. — ^A  rancho  made  np 
•f  feveral  Mexican  grants  may  aoqniie  a  name,  and  pass  bj  a  deed 
under  the  same. 

Id. — ^Addition  to  Ranoho  Saw  Josb — Ambiguitt  of  DssoBiFnoir  nr 
Debd — ^BzTUNSio  Etidenoe. — It  appearing  thai  the  original  grant 
of  die  Rancho  San  Jose,  after  juridical  possesion  thereof  was  given, 
was  supplemented  by  another  grant  of  one  league  in  addition  thereto, 
juridical  possession  of  which  was  given  under  the  name  of  Asusa, 
and  that  in  the  proceedings  for  the  confirmation  for  both  grants  the 
additional  league  grant  was  sometimes  called  Asusa,  but  the  entire 
tract  was  referred  to  as  the  Rancho  San  Jose,  a  deed  of  the  '^Rancho 
San  Jose"  by  name,  referred  to  the  confirmation  proceedings  for  fur- 
ther description,  is  ambiguous,  and  extrinsic  evidence  is  admissible 
to  riiow  that  the  entire  tract  was  known  as  and  called  the  Rancho 
San  Jose,  and  that  the  grantor  so  understood  it 

Id. — OoiVDUOT  OF  Pabties  Subsequent  to  Deed. — The  conduct  of  the 
parties  subsequent  to  the  making  of  a  deed  is  competent,  and  often 
Tuy  material,  evidenoe  in  determining,  in  case  of  an  ambiguity, 
what  waa  determined  to  be  conveyed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Lo6  Angeles  County,  and  from  an  order  denying  a  new 
trial. 

The  facts  aire  stated  in  the  opinion  of  the  court. 

Shirley  0.  Ward,  A.  J.  King,  Moye  Wicks,  R.  Dunni- 
gan,  and  Anderson,  Fitzgerald  &  Anderson,  for  Appellants. 

Chapman  &  Hendrick,  Walter  J.  Hughes,  Wicks  & 
Ward,  and  Houghton,  Silent  &  Campbell,  for  Respondents. 

Paterson,  J. — The  plaintiffs  brought  this  action  to 
partition  a  tract  of  land  now  known  as  the  '^Rancho 
San  Jose  Addition/'  a  Mexican  grant  containing  one 
league  of  land.  The  defendant  San  Jose  Ranch  Com- 
pany has  succeeded  to  all  the  rights  of  the  Mound  City 
Land  and  Water  Association,  and  the  only  contest  herein 
is  between  it  and  those  claiming  under  Ricard  Vejar  and 
Ygnacio  Palomares. 
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On  April  15,  1837,  Alvarado,  governor  ad  interim  of 
California,  granted  to  Palomares  and  Vejar  a  tract  of 
land  known  by  the  name  of  '^San  Jose/'  and  juridical 
possession  thereof  was  given  to  them  August  3,  1837. 
The  same  tract  was,  on  March  14, 1840,  regranted  to  them 
and  one  Luis  Arenas,  together  wkh  a  square  league  of 
land,  in  addition  to  ihe  former  grant.  This  second 
grant  was  made  in  accordance  with  an  arrangement  en- 
tered into  by  the  three  grantees,  upon  suggestion  of  the 
governor,  who  had  promised  Palomares  and  Vejar  that 
if  they  would  admit  Arenas  into  partnership  with  them, 
he  would  give  the  three  an  additional  league  adjoining 
the  San  Jose.  In  his  petition  to  the  prefect,  setting 
forth  the  understanding  above  stated,  and  praying  for 
the  additional  league  promised  by  the  governor,  Arenas 
spoke  of  the  land  as  ''the  part  called  Azuaa,  in  the  di- 
rection of  the  Mission  San  Gabriel/*  The  prefect  con- 
sulted Palomares  and  Vejar,  and  they  replied  that  they 
had  agreed  to  admit  Arenas  as  a  partner  in  the  rancho 
of  San  Jose,  in  consequence  of  the  recommendation  of 
the  governor,  by  a  letter  sent  to  them,  "oflfering  for 
their  so  doing  to  grant  a  league  or  more  of  land  in  addition 
out  of  the  place,  towards  the  direction  eatted  Azwa,  in  the 
direction  of  the  mission  of  San  Oabriel,  that  being  the 
part  most  proper  for  said  extenMon/*  Juridical  posses- 
sion of  the  land  was  given  to  the  three  grantees  on 
May  7,  1840.  In  1846  a  temporary  partition  of  the  lands 
covered  by  the  two  grants  was  had  between  the  three 
parties  above  named.  After  due  proceedings  had  before 
the  board  of  land  commissioners  and  the  United  States 
district  court  for  the  confirmation  of  the  grants,  separate 
patents  were  issued  for  each  tract  of  land.  By  deed  dated 
April  30,  1864,  Ricardo  Vejar  conveyed  all  his  interest  in 
(he  "Rancho  San  Jose"  to  H.  Tischler  and  I.  Schlesin- 
oor.  The  descriptive  language  of  this  deed  is  as  follows: 
'^\11  that  certain  rancho,  tract,  and  parcel  of  land  situ- 
:\to,  lying,  and  being  in  the  county  of  Los  Angeles,  state 
Mr.>ro!=nid.  known,  called,  and  described  as  the  rancho  of 
Snii  Jose,  for  a  more  particular  and  accurate  description 
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reference  being  had  to  the  grant  of  the  same  by  the 
Mexican  government,  the  confirmation  thereof  by  the 
United  States  land  commission,  and  the  district  court 
of  the  United  States  for  the  southern  district  of  Califor- 
nia,  and  the  survey  of  the  same  by  the  government  of 
the  United  States,  containing  two  leagues,  be  the  same 
more  or  less."  It  is  claimed  by  the  respondent  herein, 
the  San  Jose  Ranch  Company,  that  this  deed  conveyed 
all  of  Ricardo  Vejar's  interest,  both  in  the  San  Jose 
ranch  and  in  the  one  league  additional  thereto,  now 
known  as  the  San  Jose  Addition.  Plaintiffs  and  other 
appellants  claim,  however,  that  the  deed  passed  only 
Vejar's  interest  in  the  original  grant  of  the  Rancho  San 
Jose,  and  that  the  description  named  in  the  deed  as  the 
''Rancho  of  San  Jose/'  when  read  in  the  light  of  the  lan- 
guage of  the  documents  referred  to  in  the  deed,  for  "a 
particular  and  accurate  description,"  viz.,  the  grant,  the 
confirmation,  and  the  survey,  is  certain  and  unambigu- 
ous; and  that  the  court  below  erred  in  not  limiting  the 
introduction  of  evidence  in  explanation  of  the  descrip- 
tion to  the  documents  referred  to  in  the  deed;  that  the 
court  should  not  have  allowed  extraneous  evidence  to  be 
introduced  to  show  what  was  intended  to  be  conveyed 
by  the  use  of  the  words  "Rancho  San  Jose."  It  must  be 
conceded  that  if  the  ambiguity  of  the  description  fotmd 
in  the  deed  is  removed  by  the  language  of  the  documents 
referred  to  therein,  the  contention  of  the  appellant  is 
sound;  for  the  grant,  the  confirmation,  and  the  survey  are 
as  much  a  part  of  the  deed  bs  if  they  had  been  fully  set 
forth  therein.  It  becomes  necessary,  therefore,  for  us  to 
look  at  these  documents. 

In  their  original  petition  to  the  governor,  Palomares 
and  Vejar  asked  him  to  grant  the  place  known  by  the 
name  of  San  Jose,  distant  some  six  leagues  from  the  ex- 
mission  of  San  Gabriel.  The  committee  on  vacant  land 
reported  favorably,  and  on  April  15,  1837,  they  were  de- 
clared to  be  the  owners  "of  the  place  called  San  Jose," 
and  juridical  possession  of  the  "place  or  ranoho  called 
San    Jose"    was    given    August    14,    1887.    The    three 
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grantees  were  declared  to  be  ^^the  owners  in  property  of 
the  said  place  called  San  Joee,  with  the  addition  of  one 
league."  Again,  the  governor,  in  directing  the  issu- 
ance of  title  to  the  property,  stated:  '^gnado  Palo- 
maree,  Ricardo  Vejar,  and  Luas  Arenas  are  declared 
owners  in  property  of  one  league  (de  ganado  major)  as 
an  augmentation  to  the  place  eaUed  San  Joee,  which  wa? 
adjudicated  to  the  two  first  named.  Let  the  title  in 
property  of  the  eaid  place,  with  tJhe  augm^entation  referred 
to,  be  again  issued  in  favor  of  the  three  individuals  men- 
tioned/' The  decree  of  confirmation  to  Yejar  states  that 
'^e  land  of  which  confirmation  is  hereby  made  is  a 
portion  of  the  place  called  San  Jose,  •  •  •  •  and  is 
bounded  and  described  as  follows,  according  to  the  map 
or  diagram  of  the  same  annexed  to  the  testimonial, 
showing  a  partition  of  the  place  called  San  Jose,  between 
Ygnado  Palomaires,  Henry  Dalton,  and  Ricardo  Vejar"; 
and  in  his  certificate  the  secretary  of  the  board  certified 
that  the  transcript  of  the  record  contained  a  copy  of  the 
evidence  on  file  in  case  No.  388,  wherein  Vejar  is  a 
claimant  against  the  United  States  for  ^'the  place  known 
as  San  Jose."  In  their  opinion  in  Dalton  y.  United 
States,  the  board  of  land  commissionenB  state  that  the 
claimant  has  presented  two  grants:  1.  One  in  wliidi 
the  property  granted  is  designated  by  the  name  of  San 
Jose;  2.  A  grant  made  to  Palomares,  Vejar,  and  Arenas, 
dated  March  14,  1840,  which  grant  covers  the  land  con- 
ceded by  the  first  grant,  "together  with  one  aqoaro 
league  more  of  land,  in  addition  to  the  former  grant/*  In 
some  of  the  proceedings  the  additional  league  granted 
to  the  three  grantees  named  is  called  "Azusa."  There 
is  in  the  record  a  map  compiled  by  Thompson,  in  1877, 
from  maps  and  exhibits  on  file  in  the  office  of  the 
United  States  surveyor-general,  which  purports  to  give 
the  boundaries  of  the  "Rancho  San  Jose,*'  'Ttancho 
Azusa,"  and  "addition  to  Rancho  San  Jose,''  as  fixed  by 
United  States  deputy  surveyors.  In  the  proceedings  for 
the  confirmation  before  the  board  of  land  commissioners, 
tlie  entire  tract  is  uniformly  referred  to  as  the  Rancho 
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Saa  Jose.  The  only  evidence  we  have  of  the  distriol 
court  decree  is  m  the  recitals  of  the  patent,  a  copy  of 
which  is  set  forth  in  the  transcript.  These  recitals  re- 
fer to  Hw  petitions  for  confirmation,  the  basis  ihereofi 
the  action  of  the  land  commissioners^  with  a  description 
of  the  land,  the  appeal  to  the  district  court,  and  the  de- 
cree of  the  latter  that  the  decision  of  the  board  be  af- 
firmed, the  further  adjudication  by  said  court  that  the 
petitioner  was  entiitled  to  an  equal  undivided  third  part  of 
the  lands  granted  by  the  governor  on  April  16,  1887, 
and  regranted  in  March,  1840;  and  the  patent  closes 
with  a  grant  to  the  three  owners  and  their  heirs  of  the 
tract  of  land  known  by  the  name  of  ''addition  to  San 
Jose";  but  this  patent  was  issued  on  the  fourth  day  of 
December,  1876,  and  we  have  been  unable  to  find  such  a 
designation  of  the  place  anywhere  in  the  proceedings, 
from  the  inception  of  the  title  down  to  the  issuanoe  of 
the  patent 

Now,  what  is  meant  by  the  terms  "addition  to  Raneho 
San  Jose''  and  "augmentation  to  the  place  called  San 
Joee''?  The  term  "augmentation"  is  defined  to  mean 
'^the  act  of  increasing  or  making  larger  by  addition, 
expansion,  or  dilation;  the  act  of  adding  to  or  enlarging; 
the  state  or  condition  of  being  made  larger."  (Century 
Diet.)  A  thing  increased  is  the  same  thing  made  larger; 
and  in  speaking  of  the  territory  which  augmented  the 
San  Jose  Raneho,  no  simpler  language  could  have  been 
used  than  "addition  to  the  Raneho  San  Jose,"  and  thus  it 
is  designated  by  the  United  States  surveyors  in  their  maps. 
Appellants  contend  it  is  shown  that  the  ^league  in 
augmentation"  did  not  become  a  portion  of  the 
Raneho  San  Jose  as  understood  by  the  Mexican  govern- 
ment, because  after  the  "league  in  augmentation"  of  the 
grant  of  the  "Raneho  San  Jose"  had  been  made  to  the 
three  grantees,  and  juridical  possession  given  to  them  of 
it  under  the  name  of  "Azusa,"  a  grant  was  made  to 
Arenas  personally  of  another  league,  which  used  the 
language  in  "augmentation  of  the  place  called  Azusa," 
which  latter  place  was  owned  by  the  three;  that  no  one 
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would  for  a  moment  euppoae  the  personal  grant  to 
Aj*enas  was  the  same  grant  that  was  made  to  the  three, 
or  a  portion  of  the  same,  simply  because  spoken  of  as 
being  "in  augmentation"  of  it.  But  here  appellants' 
counsel  goes  beyond  the  bounds  of  legitimate  argument 
upon  the  question  under  consideration,  which  is  eon- 
fined  to  a  discussion  of  the  effect  of  the  three  documents 
above  referred  to  in  construing  the  meaning  of  the 
term  "rancho  of  San  Jose,"  as  used  in  the  deed.  If  the 
subsequent  grant  to  Arenas  can  be  used  in  determining 
the  question  as  to  wha*  Vejar  intended  to  convey,  it 
must  be  conceded  that  the  ruling  of  the  court  in  receiv- 
ing other  evidence  dehors  the  deed  was  correct.  It  was 
proper  for  the  court  to  consider  this  point  now  made  by 
appellant,  in  determining,  upon  all  the  evidencei — the 
deed,  the  three  documents  referred  to,  and  the  evidence  re- 
ceived dehors  the  record, — what  Vejar  intended  to 
convey  by  his  deed  of  the  Rancho  San  Jose,  and  we  pre- 
sume it  was  considered  in  that  connection. 

Appellant  also  claims  that  a  conclusive  reason  why 
the  two  tracts  "were  not  and  cannot  be  treated  as  all  a 
part  of  one  grant  is,  that  the  original  grant  of  1837  of 
the  place  called  San  Jose  was  a  complete  and  perfect 
grant  under  the  Mexican  law,  and  thereby  the  entire 
title  of  the  government  in  such  land  had  become  extin- 
guished, and  therefore  as  to  such  tract  of  land  no  title 
whatever  passed  by  the  regrant  of  1840,  in  connection 
with  the  grant  of  the  additional  league."  It  is  doubtless 
true,  as  a  matter  of  law,  that  the  original  grant  to  Palo- 
mares  and  Vejar,  the  confirmation  by  the  departmental 
assembly,  and  the  juridical  possession  which  was  given 
prior  to  the  making  of  the  grant  of  1840,  made  the  grant 
a  perfect  one,  and  no  additional  title  was  acquired  by 
Palomares  and  Vejar  to  the  land  therein  included;  but 
the  question  is  not  as  to  the  legal  effect  of  the  original 
grant,  but  aa  to  what  lands  Vejar  intended  to  include 
within  the  language  used  in  his  deed  of  April  30,  1864, 
viz.,  "known,  called,  and  described  as  the   Rancho  San 
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Jose."  A  rancho  made  up  of  several  grants  may  acqtdre 
a  name,  and  pass  by  a  deed  xmder  the  same. 

We  do  not  think  that  a  reference  to  the  documents  re- 
ferred to  in  the  deed  removes  the  ambiguity  of  the  de- 
scription of  the  contract.  The  court  did  not  err,  therefore, 
in  admitting  extrinsic  evidence,  and  we  pass  to  a  consid- 
eration of  the  question  whether  such  evidence  supports  the 
finding  of  the  court. 

The  names  '^place  called  San  Jose/'  ''Rancho  San 
Joee/'  ''place  called  Azusa/'  and  "Ranoho  Azusa"  are 
used  very  indefinitely  in  the  pioceedingg.  The  board  of 
land  oommissioners,  in  DaUon  v.  United  States,  re- 
ferring to  the  two  grants,  say  that  neither  of  them 
designates  "the  land  granted  by  the  name  of  Azusa,  and 
that  name  seems  to  have  been  applied  to  the  place  occu- 
pied first  by  Arenas,  and  then  by  Dalton,  his  grantee, 
and  to  have  comprised  both  the  portion  of  Sim  Jose 
and  the  additional  league  of  land  which  was  covered  by 
the  grant  made  to  said  Arenas  alone."  The  defendants 
read  in  evidence  a  lease  made  by  Vejar  to  Tischler  and 
Schlesinger,  dated  April  19,  1861  (three  years  prior  to 
the  execution  of  the  conveyance  to  them),  in  which  he 
described  the  property  as  the  "Rancho  San  Jose,  being 
the  same  that  was  granted  to  the  party  of  the  first  part, 
Ygnado  Palomares,  and  to  Luis  Arenas,  by  Governor 
Alvarado,  March  14,  1840,  and  confirmed  by  decree  of 
the  United  States  district  court  for  the  southern  district 
of  California,  February  26,  1866.''  As  there  nerer 
was  more  than  one  grant  by  Governor  Alvarado  to  the 
three  grantees  named,  it  is  certain  that  Vejar,  in  this 
description,  included  the  property  in  oontroverBy  here, 
— ^the  addition  to  the  Rancho  San  Jose.  On  August  19, 
1861,  Vejar  and  wife  executed  and  delivered  to  Tischler 
and  Schlesinger  a  mortgage  upon  "that  certain  tract  of 
land  known  as  the  rancho  of  San  Jose,  being  the  same 
that  was  originally  granted  by  Juan  B.  Alvarado,  governor 
of  OalifomiB,  to  Ricardo  Vejar,  one  of  the  parties  of  the 
first  part,  and  Ygnacio  Palomares  on  the  fifteenth  day 
of  Aprili    k.  D.  1837,  ....  and  which  was  regranted 
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by  the  said  Governor  Alvarado  to  said  Vejar,  Polomar6B» 
and  one  Luis  Arenas  on  the  fourteenth  day  of  March, 
A.  D.  1840,  together  with  an  addition  of  one  league  of 
land  on  the  west,  ....  and  being  the  same  land  which 
was  confirmed  to  Ricardo  Vejar  by  decree  of  the  UniAed 
States  district  court  for  the  southern  district  of  Califor- 
nia on  February  26,  1866.''  These  two  instruments 
we  think  show  very  clearly  that  Vejar  understood  thai 
all  the  land  in  controversy  was  included  ?riihin  the 
Rancho  San  Jose.  In  their  petition  to  the  judge  and 
first  alcalde,  Vejar  and  Dalton  represented  themselves 
as  owners  of  the  "Rancho  San  Jose,"  and  said  "that  the 
property  in  said  rancho  being  in  three  individual  shares, 
one  of  which  belongs  to  Don  Ygnacio  Palomares,  and  H 
being  for  the  interest  of  those  which  we  lepresent  to 
make  a  partition  of  the  lands  of  said  rancho"  they  hope 
an  order  will  be  made  to  partition  the  same.  The  pai^ 
tition  prayed  for,  however,  was  for  the  whole  place,  in- 
cluding the  additional  league.  Palomares  was  notified 
that  such  an  application  had  been  made,  and  "when  in- 
formed of  its  contents,  said  that  he  was  not  opposed  to 
tiie  partition  of  the  rancho  of  San  Jose,  as  a  joint  owner, 
he  receiving  the  part  which  might  belong  to  him,''  hot 
was  opposed  to  paying  his  share  of  the  expense,  "on 
account  of  having  already  made  greater  payments  in 
patenting  the  said  rancho."  The  judge  referred  to  ttie 
land  to  be  partitioned  as  the  "Rancho  San  Jose,"  and 
speaking  of  his  proceedings,  said  that  Vejar  and  Dalton 
"were  satisfied  with  their  portions  as  the  third  part  of  the 
rancho  of  San  Jose,  and  remained  in  possession  thereof," 
but  Palomares  "rudely  and  disrespectfully  went  away, 
saying  that  he  would  not  agree  to  it." 

One  Francisco  Alvarado  testified  on  behalf  of  the  de- 
fendant that  he  had  known  the  Rancho  San  Jose  ever 
since  and  before  it  was  granted  by  the  Mexican  govern- 
ment; that  Palomares  was  his  uncle;  that  the  two  tracts 
of  land  were  always  considered  as  one  ranch;  that  after 
the  grant  of  the  additional  league,  they  considered  the 
ranch  so  much   larger,   and  he  never  heard  his  nnde 
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speak  of  the  addition  as  being  a  separate  ranch,  but 
only  that  the  ranch  was  larger.  Ygnacio  Alvarado  tes- 
tified that  he  was  acquaintd  with  the  lands  prior  to 
1837 ;  that  he  lived  on  the  Rancho  San  Jose  in  1865,  and 
for  many  years  prior  thereto;  that  he  never  knew  of  any 
other  ranch  than  the  Rancho  San  Jose.  W.  R.  Rowland 
testified  that  he  had  a  conversation  with  Vejar  sabso- 
quent  to  his  conveyance  to  Tiechler  and  Schlesinger, 
and  while  he  lived  on  the  Puente  ranch,  and  that  in 
said  conversation  Vejar  stated  thai  he  had  no  oiber  kinds, 
and  wanted  to  remain  there  during  his  lifetime,  and  the 
witness  gave  him  permission  to  do  so.  J.  M.  Fears  tes- 
tified that  he  had  known  the  San  Jose  ranch  for  about 
twenty-five  years,  and  had  just  recently  heard  of  the  San 
Jose  addition, — in  the  last  year  or  two.  Louis  Phillips 
testified  that  Vejar  died  in  1880  or  in  1881 ;  that  no  admin- 
istration on  the  estate  of  Vejar  was  ever  had;  that  Vejar 
left  the  San  Jose  rancho  in  1864,  after  his  conveyance 
to  T.  and  S. ;  that  he  never  heard  Vejar  speak  of  the  San 
Jose  addition;  that  neither  Dalton  nor  Palomares,  both 
of  whom  showed  him  the  boundaries  of  the  lands  which 
they  claimed  under  the  whole  partition,  ever  said  any- 
thing io  him  about  the  San  Jose  addition.  M.  F.  Ooro- 
nel  testified  that  he  knew  Vejar  and  Palomares  in  their 
lifetime,  and  the  San  Jose  ranch  on  whidii  tiiey  resided; 
"that  the  San  Jose  ranch  included  where  Vejar  and  Palo- 
mares lived,  and  the  additional  league;  that  it  was  all 
called  Rancho  San  Jose,  but  it  had  different  names, — 
San  Jose  de  Palomares,  and  San  Jose  de  Penascoso,  and 
San  Jose  de  Vejar" ;  that  the  first  he  knew  of  the  San  Jose 
addition  was  when  Dalton  informed  him  about  it.    , 

It  is  impossible  to  believe  that  Vejar,  in  his  straitened 
circumstances  from  1864  down  to  the  time  of  his  death, 
would  have  remained  away  from  the  lands  in  controversy, 
under  the  circumstances,  if  he  had  believed  that  he  still 
retained  an  interest  therein.  He  had  several  children, 
but  none  of  them  ever  attempted  to  take  possession  of 
the  land,  or,  so  far  as  the  record  shows,  to  claim  any  in- 
terest therein.     Vejar  was  claiming  land  in  the  Nogales 
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and  Puente  ranch,  and  when  the  decision  m  the  contro- 
versy went  against  him,  he  begged  permission  of  Row- 
land to  remain  on  the  premises  he  had  so  long  occupied, 
and  stated  that  he  wanted  to  remain  there  during  his 
lifetime,  because  he  had  no  other  lands.  The  conduct  of 
the  parties  subsequent  to  the  making  of  a  deed  is 
competent,  and  often  very  material,  evidence  in  deter- 
mining, in  case  of  an  ambiguity,  what  was  intended  to 
be  conveyed,  (Mulford  v.  Le  Franc,  26  Cal.  88.)  Upon 
all  the  evidence  in  the  case,  we  fail  to  see  how  the  court 
could  have  found  in  accordance  with  the  contention  of  the 
appellant. 

It  remains  to  be  considered  whether  the  claimants 
under  Palomares — ^some  of  whom  are  plaintiffs  and 
some  defendants,  and  all  are  appellants  —  have  been 
divested  of  their  interest  in  the  San  Jose  addition,  as 
heirs  of  Ygnacio  Palomares,  one  of  the  three  original 
grantees.  The  court  below,  in  its  opinion,  a  copy  of 
which  is  printed  in  the  briefs,  did  not  consider  this 
question.  Whether  it  was  deemed  conceded  by  appel- 
lants, or  whether  it  appeared  too  clear  for  argument 
(bat  tiiere  was  no  merit  in  their  claim,  does  not  appear. 
But  the  fact  is  that  the  court  found  against  their  conten- 
tion. The  evidence,  however,  on  this  branch  of  the 
case  is  not  so  dear  and  convincing  as  it  is  with  respect 
to  the  claim  of  other  appellants.  Ygnacio  Palomares  died 
in  1864,  and  left  a  will  in  which  he  devised  to  his 
wife  ''the  land  of  the  rancho,"  excepting  therefrom  certain 
portions.  The  will  was  duly  admitted  to  probate. 
The  inventory,  properly  authenticated,  described  the 
real  estate  as  3,335  acres  ''of  the  rancho  de  San  Jose." 
No  other  reference  is  made  to  the  Rancho  San  Jose,  nor 
does  the  ncune  "Rancho  San  Jose  Addition''  aiqpear 
anywhere  in  the  proceedings.  The  final  decree  was  en- 
tered in  the  matter  of  the  estate,  distributing  the  prop- 
erty under  the  same  description,  viz.,  3,335  acres  in  the 
Rancho  San  Jose,  and  also  any  other  property  to  the 
widow,  whether  then  known  or  not  known.  It  is  claimed 
by  appellants  herein  that  no  purl  of  the  addition  to  ili« 
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Rancho  San  Jose  passed  by  said  will  and  the  proceedings 
had  thereon.  This  contention  cannot  be  sustained. 
Ibe  will  refeiB  to  the  ''lancho/' — a  general  term  for 
the  land  held  and  occupied  by  him, — and  which  he  de- 
sired his  wife  to  take;  and  the  evidence  quoted  above  shows 
that  he  understood  that  he  had  an  interest  in  but  one 
rancho,  viz.,  the  San  Jose;  that  the  latter  included  what- 
ever interest  he  had  in  the  San  Jose  addition. 

Appellant  insists  that  the  construction  which  we  have 
placed  above  upon  the  term  ''San  Jose  addition''  can- 
not be  applied  to  instruments  which  were  executed  and 
delivered  after  the  issuance  of  the  patent  to  the  San 
Jose  addition  in  December,  1875.  It  is  claimed,  there- 
fore, that  the  deed  of  the  widow,  Ooncepcion  Palomares, 
of  October,  1877,  by  which  she  conveyed  to  Francisco 
Palomares  all  her  right,  title,  and  interest  in  and  to  ''the 
rancho  de  San  Jose,"  cannot  be  held  to  have  included  in 
the  tract  conveyed  the  "San  Jose  addition." 

The  determination  of  this  contention  again  depends 
upon  the  solution  of  the  question  as  to  what  the  grantor 
— the  widow — meant  and  intended  to  convey  by  the 
use  of  the  description  employed  in  the  deed.  It  is  true, 
her  conveyance  was  executed  two  years  after  the  patents 
had  issued  for  separate  tracts,  one  under  the  name  of 
"San  Jose"  and  the  other  under  the  name  of  "San 
Jose  addition."  But  we  cannot  agree  with  counsel  for 
appellants  in  saying  that  both  tracts  "were  then  well 
known  by  said  respective  names."  The  evidence,  we 
think,  fails  to  show  this,  and  sufficiently  establishes  the 
conclusion  of  the  court  that  the  grantor  intended  to  con- 
vey, not  only  her  interest  in  the  San  Jose  rancho, 
but  in  the  addition  thereto.  Francisco  Alvarado,  a 
nephew  of  Ygnacio  Palomares,  testified  that  after  the 
grant  of  the  additional  league,  it  was  always  considered 
as  one  ranch;  that  his  uncle  never  spoke  of  it  as  a 
separate  ranch,  and  that  he  never  heard  that  the  league 
was  a  separate  ranch  until  he  came  into  this  case. 
\gnacio  Palomares  never  heard  about  what  is  called 
the  addition  or  augrnontation    until    two    or  three   year^^ 
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befo!re  tixe  trial.  Mr.  Rowland,  who  has  lived  on  an  ad- 
joining ranch  since  1846,  never  heard  of  the  San  Jose 
addition  until  after  Mr.  Slausson  had  commenced  suit 
for  partition  in  1881  or  1882.  The  witness  Fears  stated 
that  he  had  heard  of  the  San  Jose  addition, — ^jnst  heard 
it  spoken  of, — ^that  there  was  such  a  thing — ^within  a 
year  or  two  hefore  the  trial.  The  only  evidence  offered  in 
rebuttal  of  this  testimony  were  certain  deeds  and  agree- 
ments between  Dalton  and  others,  and  to  which  neither 
Mis.  Palomares  nor  her  son  Francisco  were  parties,  and  the 
testimony  of  the  witness  King,  tending  merely  to  show 
that  Dalian  always  treated  the  San  Jose  as  one  tract  and 
the  San  Jose  addition  as  another. 
Judgment  and  order  are  affirmed. 

Habboon,  J.f  and  Oabouttb,  J.,  concurred. 


tNo.  18006.    Department  One. — March  24,  1898.] 
I.    S.    ESHLEMAN,     Appellant,    v.     HENRIETTA 
VINEYARD     COMPANY  bt  al.,  Rbspondbntb. 

YSNDOB  AKD  PUBOHASEB — Ck)NTBAOT  OF  BaJJB — ^REJECTION  OT  TBRDBB 

or  Deed— Conveyance  to  Third  Person — Rescission — SFBCono 
PBBit>BiiANCE. — Where,  by  the  terms  of  a  contract  for  the  convey- 
ance of  land,  the  vendor  agreed  to  convey,  and  the  vendee  agreed  to 
purchaae  the  land  if  the  vendor  web  the  owner  thereof,  and  his  title 
could  be  proven  by  the  records,  and  the  vendor  agreed  to  accept 
SQch  conveyance  when  tendered  to  him  within  a  reasonable  time  after 
it  should  be  ascertained  that  the  vendor  was  the  owner  of  the  land* 
and  where,  in  an  action  by  the  vendee  for  a  specific  performance  of 
the  contract,  it  appeared  that  the  vendor,  on  a  subsequent  date,  was 
the  ovmer  of  the  land,  and  able  to  convey  it  to  the  vendee,  free  of 
encumbrances,  and  offered  on  that  date  so  to  do,  and  tendered  a  deed 
thereof,  but  the  vendee  then  refused  to  take  the  land  and  pay  for  It, 
for  reasons  other  than  a  defect  in  the  title,  the  vendor  had  a  right 
to  consider  the  contract  as  terminated,  and  to  convey  the  land  to 
another,  and  a  subsequent  offer  by  the  vendee,  made  after  the  land 
had  been  conveyed  to  another,  to  take  the  land  and  pay  for  It,  ooold 
not  give  the  vendee  the  right  to  a  conveyance  under  the  contract 

Appbal  from  a   judgment  of  the   Superior   Court    of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
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The  facts  are  stated  in  the  opinion. 
Edward  Lynch,  for  Appellanl 
W,  D.  Tupper,  for  Bespondents. 

Sbabls^  C. — Appeal  from  a  final  judgment  in  favor 
of  defendants,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  enforce  the  specific  per- 
formance of  a  contract  for  the  conveyance  of  land  based 
upon  the  following  agreement: — 

"This  agreement,  made  the  twenty-first  day  of  Janu- 
ary, 1886,  between  the  Henrietta  Vineyard  Company,  a 
corporation,  party  of  the  first  part,  and  I.  8.  Eshleman, 
of  the  county  of  Alameda,  state  of  Oalifomia,  party  of 
the  second  part, — 

"Witnesseth :  Whereas  the  party  of  the  second  part 
hae  this  day  purchased  certain  lands  of  the  paniy  of  the 
first  part,  situate  in  section  16,  township  14  south,  range 
21  east,  amounting  to  about  one  hundred  acres;  and 

"Whereas  part  of  said  section  16,  to  wit,  the  south- 
east quarter  of  the  northwest  quarter  of  said  section  is 
in  dispute,  that  is  to  say,  the  party  of  the  first  part  in- 
sists that  he  owns  eaid  quarter  of  said  quarterMction, 
and  the  party  of  the  second  part  is  in  doubt, — 

"Now,  therefore,  it  is  agreed  and  understood  that  if 
the  party  of  the  first  part  is  the  owner  of  said  quarter 
of  said  quarter-section,  and  the  same  can  be  demon- 
strated by  the  records  of  the  county  of  Fresno,  state  of 
California,  then  the  said  party  of  the  second  part  hereby 
covenants,  promisee,  and  agrees  to  and  with  the  party 
of  the  first  part  that  he,  the  said  party  of  the  second 
part,  will  purchase  said  quarter  of  said  quarter-section, 
and  the  party  of  the  first  part  covenants  and  agrees  that 
he  will  sell  and  convey,  by  good  and  sufficient  deed,  to 
said  party  of  the  second  part,  the  said  southeast  quarter 
of  said  northwest  quarter  of  section  16,  comprising 
il»ont  forty  acres  of  land,  at  and  for  the  price  of  $41.66  2-3 
I'ui  acre,  and  thai  he  will  accept  said  conveyance  when 
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tendered  to  him  within  a  reasonable  time  after  it  shall 
be  ascertained  that  the  party  of  the  first  part  is  the 
owner  of  said  quarter  of  said  quarter-section  of  land. 

''In  witness  whereof  we  have  hereunto  set  our  hands 
and  seal  this  twenty-first  day  of  January,  1886. 

"Henrietta  Vinbyabd  Oo. 

"G.  H.  Maltbr,  Pres. 

"I.  S.  ESHLEMAN. 

"Witness:  Minnie  D.  Eshleman." 

The  theory  of  the  complaint  is,  that  at  the  date  of  the 
foregoing  agreement,  the  corporation  defendant  claimed 
to  own  the  land  agreed  to  be  conveyed,  but  that  at  that 
time,  and  for  a  long  time  subsequent  thereto,  several 
other  persons  also  claimed,  or  appeared  of  record  to 
claim,  interests,  estates,  and  liens  in  and  to  and  upon 
said  land  adversely  to  the  corporation;  that  on  the 
twenty-eighth  day  of  October,  1887,  the  corporation 
could  have  conveyed  the  land  free  and  clear  of  encum- 
brance, and  offered  to  do  so;  that  on  or  about  Novem- 
ber 5,  1887,  plaintiff  accepted  the  offer  of  a  conveyance, 
tendered  the  price  agreed  to  be  paid,  and  demanded  a 
deed;  that  on  the  twenty-fifth  day  of  January,  1888,  the 
corporation  defeudant  refused,  and  has  since  refused,  to 
convey  the  land. 

The  further  allegations  of  the  complaint  are  mainly 
ancillary  to  this  general  statement. 

The  answer  nej^atives  many  of  the  allegations  of  the 
complaint,  and  avers,  in  substance,  that  as  early  as  Feb- 
ruary, 1886,  it  was  able  and  willing  to  convey  the  land 
by  good  title  free  from  encumbrance,  and  thenceforth, 
and  up  to  November  5,  1887,  repeatedly  offered  to  con- 
vey, but  that  the  plaintiff  refused  to  accept  a  convey- 
ance and  pay  for  the  land. 

The  defendant  corporation  admits  an  allegation  of 
the  complaint,  that  on  the  14th  of  November,  1887,  it 
conveyed  the  land  to  one  Karl  ShefBer,  but  denies  that 
it  was  so  conveyed  to  defeat  plaintiff's  claim. 

The  agreement  and  evidence,  taken  together,  show 
that    the  corporation  defendant    had    previously  sold  to 
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plaintiff  and  his  daughter  a  very  oonsiderahle  tract  of 
land;  in  which  the  forty-acre  tract  involved  in  this 
atstion  was  included,  but  which  was  not  conveyed,  by 
reason  of  the  title  being  in  doubt.  Thereupon  the 
agreement  in  this  case  was  made. 

In  selling  another  tract  of  land  by  the  corporation 
defendant  to  one  E.  R.  Holton,  a  mistake  had  been 
made  in  the  deed,  and  this  forty  acres  described  instead 
of  the  land  actually  sold,  and  a  mortgage  had  been  given 
back  by  Holton,  containing  the  same  mistaken  descrip- 
tion. 

This  mistake  was  remedied  on  the  13th  of  February, 

1886,  by  a  reconveyance  of  the  land  in  question  here, 
and  on  the  same  day  satisfaction  of  the  mortgage  by 
the  corporation  defendant,  by  its  president,  was  acknowl- 
edged on  the  margin  of  the  record  of  said  mortgage.  A 
regular  release  of  the  same   mortgage,   dated  April    28, 

1887,  was  recorded  January  11,  1888. 

2.  The  land  in  question  had  also  been  eold  for  taxes 
levied  upon  an  assessment  against  George  H.  Malter, 
individually  (but  who  was  president  of  the  corporation 
defendant),  for  the  fiscal  year  1884  and  1886,  and  the 
tax  certificate  at  the  date  of  the  agreement  was  held  by 
one  Henry  Hortsman. 

There  was  evidence  tending  to  show  that  this  tax 
matter,  which  related  as  well  to  other  lands  sold  to 
plaintiff,  was  adjusted  about  the  time  of  the  execution 
of  the  agreement  of  January  21,  1886,  but  in  what  pre- 
cise manner  is  not  clear. 

On  September  26,  1883,  the  sheriff  of  Fresno  County 
levied  a  writ  of  attachment  on  the  land  in  question,  in 
an  action  in  which  the  Llewellyn  Steam  Condenser 
Manufacturing  Company  was  plaintiff  and  George  H. 
Malter  et  al.,  copartners  under  the  name  of  Malter, 
Lind  &  Co.,  were  defendants,  which  attachment  was 
not  released  until  November  22,  1888. 

The  cause  was  tried  by  the  court  without  the  inter- 
^'^ntion  of  a  jury.  The  findinga  were  in  favor  of  the 
defendants. 

XCVII  Cal.- 
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It  18  objected  that  the  evidence  is  insufficient  to  sap- 
port  the  third  finding  of  the  courts  which  is  in  (be 
following  language:  "That  on  the  twenty-first  day  of 
January,  1886,  said  corporation  was  the  owner  of  the 
land  described  in  said  agreement/' 

If  by  this  finding  the  court  meant  to  say  that  on  that 
day  the  corporation  was  vested  with  legal  title,  it  is 
not  technically  correct.  The  title  on  that  day,  and  nn- 
ta  February  18,  1886,  stood  in  Helton,  under  the  deed 
to  him,  in  which,  by  mistake,  the  tract  of  land  in  ques- 
tion was  described,  instead  of  that  which  had  actually 
been  sold  to  him. 

On  the  last-named  day,  it  was  conveyed  by  Holton  to 
the  corporation,  as  hereinbefore  stated,  and  at  the  same 
time  the  Holton  mortgage  was  satisfied  on  the  margin 
of  the  record. 

There  was  also  evidence  tending  to  show  that  the 
HoiBtman  tax  lien,  which  covered  other  land  purchased 
by  plaintiff  from  the  coiporation  defendant,  was  cleared 
up  and  the  tax  certificate  assigned  to  plaintiff  or  a  deed 
given  to  him  by  Horstman  at  or  about  the  date  of  the 
execution  of  the  agreement. 

The  levy  of  the  attachment  against  Malter,  Lind  A 
Co.  upon  this  land;  the  title  to  which  was  in  the  corpo- 
ration,  created  no  doud  upon  tiie  title. 

The  levy  of  an  attachment  against  A  upon  the  land 
of  B  gives  no  lien  thereon,  and  creates  no  doud  upon 
the  title  of  B.  (Pixley  v.  Huggina,  15  Oal.  186.) 

When  a  deed  from  the  corporation  defendant  was  ten- 
dered to  the  plaintiff  by  the  witness  McPike,  it  appears 
that  he  made  no  objections  on  the  score  of  title,  but  de- 
clined to  accept  the  deed,  upon  the  ground  that  the  land 
was  'liog-wallow  land,  and  that  he  would  not  take  it; 
had  made  up  his  mind  that  he  had  land  enough  down 
there,"  etc.  Similar  expressions  are  shown  to  have  been 
used,  when,  at  a  later  period,  the  witness  Ashdown  ten- 
dered the  deed  to  plaintiff.  Indeed,  it  is  apparent  from 
plaintiff's  own  testimony  that  he  did  not,  at  the  date  of 
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the  contract,  want  the  land  in  question,  and  only  agreed 
to  take  it  on  a  compromise  and  to  have  peace. 

As  the  title  to  the  land  was  perfected  before  a  tender 
of  the  deed  was  made,  it  is  not  regarded  as  important 
that  it  was  at  a  date  later  than  that  mentioned  in  the 
finding.  The  right  to  have  the  title  when  he  received 
the  deed  was  the  substance  of  what  he  could  claim. 

We  may,  however,  admit  that  the  earlier  efforts  of  the 
corporation  defendant  to  convey  the  property  to  plain- 
tiff were  futile,  by  reason  of  defects  in  the  title  which 
would  have  prevented  a  complete  title  vesting  in  the 
latter. 

It  is  admitted  in  the  complaint  that  on  the  twenty- 
eigfaA  day  of  October,  1887,  the  corporation  defendant 
was  the  owner  of  the  land,  and  was  able  and  could  have 
freed  it  from  all  adverse  claims,  and  could  have  conveyed 
it  free  from  encumbrance,  and  that  at  eaid  date  it  noti- 
fied plaintiff  that  it  was  ready  and  willing  to  do  so,  etc. 

The  complaint  then  proceeds  to  aver  tibat  within  a 
veasonable  time  thereafter,  to  wit,  on  or  about  Novem- 
ber 6,  1887,  plaintiff  offered  to  perform,  and  demanded  a 
deed,  etc. 

The  finding  of  the  court  negatives  the  offer  of  per- 
fcffmance  on  the  part  of  plaintiff,  and  is  supported  by 
evidence.    This  seems  conclusive  of  the  whole  case. 

In  this  view,  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  that  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations  need  not  be  dis- 
cussed. 

A  finding  upon  the  offer  of  plaintiff  made  January 
25, 1888,  to  take  the  land  and  pay  for  it  was  immaterial. 
Having  been  requested  to  do  so  in  October,  1887,  and 
having  neglected  so  to  do,  the  defendant  had  a  right  to 
consider  the  contract  terminated.  That  it  did  so  con- 
sider is  evidenced  by  its  conveyance  of  the  land  to  an- 
other on  the  fourteenth  day  of  November,  1887,  for  the 
purpose  of  raising   money  thereon. 

The  rulings  of  the  court  on  the  admission  and  rejec- 
tion of  eviden<»e  are   not  of  sufficient  importance  to  vary 
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the  resnlty  and  as  the  judgment  and  order  must  be 
affirmed,  what  might  be  said  as  to  these  rulings  is 
not  important.  It  is  only  where  a  new  trial  is  granted 
that  tiie  views  of  this  court  upon  questions  of  law,  of 
no  general  interest  to  the  profession,  become  important, 
as  serving  to  guide  the  lower  oourt  in  a  retrial  of  the 
cause. 

The  judgment  and  order  appealed  from    should    be 
affirmed. 

BsLOHBB^  0.,  and  HAm,  O.^  oonenrred. 

For  the    reasons  given  in  the  for^^ing  <^inioiit  ^ 
judgment  and  order  appealed  from  are  affirmed. 

Qaboutt^,  J.,  Patbbson,  J.,  Hasbiboh;  JL 
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■MmsRT  DoKAnr— PuBuo  UsB— LnoTATioir  or  Au'ruosiTi  Piowr 
or  Agenot  tbom  State. — ^The  right  of  eminent  domain  eas  be  rnxBt- 
deed  only  in  behalf  of  those  pablic  asee  which  the  legislatore  has 
anthoriied,  and  in  the  mode  and  with  the  limitations  prescribed  by 
the  statute  authorizing  it  Whoever,  under  daim  of  agency  from  the 
state,  would  deprive  an  owner  of  his  property,  by  the  exerdse  of 
eminent  domain,  must  show  not  only  that  the  use  is  a  public  ose^ 
bat  also  tliat  the  legislature  has  authorized  the  right  for  tliat  partic- 
ular use,  and  in  the  mode  in  which  he  is  seeking  to  appropriate  It. 

Id. — ^Lbqisultivb  Deolabation  or  Pubuo  Use — ^Poweb  of  Judiciar 
«— DETKBiaiTATioN  or  INDIVIDUAL  Oase. — Where  the  legislature  has 
designated  the  uses  in  behalf  of  which  the  right  of  eminent  domain 
may  be  exercised,  the  designation  is  a  legislative  declaration  that 
such  uses  are  public,  and  will  be  recognized  by  the  courts;  but, 
whether,  in  any  individual  case,  the  use  is  a  public  use  must  be 
determined  by  the  court  from  the  facts  and  drcamstances  of  that 
case. 

Id. — Sttfplting  Fabkino  NEionBOBHooDs  with  Watkb — ^BiTBor  or 
Code  Pbovision. — Section  1238  of  the  Code  of  Oivil  Procedure,  giv- 
ing the  right  of  eminent  domain  for  the  construction  of  canals  and 
ditches  for  supplying  farming  neighborhoods  with  water,  is  a  legis- 
lative declaration  that  the  use  in  a  public  use,  and  the  dedaration 
must  be  regarded  as  falling  within  the  scope  of  legislative  duty  in 
providing  for  the  public  welfare. 


March,  1893.]      Liin>SAY  I.  Co.  v.  Mbhbtbns.  677 

Td. — AmjoATXON  ear  Tbbms — "Pabmiko  Neighborhood" — ^"Pubuo 
IJbx" — Evidence. — ^The  term  **farming  neighborhood/'  as  ased  in  the 
code  provision,  is  an  indefinite  expression,  and  whether  it  can  b« 
applied  to  any  particular  tract  of  land  must  be  determined  by  evl- 
dence;  and  the  term  ''public  use"  is  also  an  expression  of  Indefinite 
■icnificadon,  and  its  application  to  the  facts  of  any  particular  case  Is 
to  be  determined  from  evidence. 

lb. — DEFnnnoN  of  "Taruinq  Neiohbobhood" — Numbeb  of  Pbopbib- 
TOBS — Single  Ownebship. — ^A  "farming  neighborhood"  is  a  region 
in  which  there  are  several  tracts  of  farming  land  with  a  proximity 
of  location,  and  which  can  be  regarded  as  a  whole  with  reference  to 
seme  common  interests,  although  they  are  distinct  in  boundaries,  and 
held  in  individual  proprietorship.  Its  extent  need  not  be  character^ 
lied  by  fixed  boundaries,  nor  is  its  existence  determined  by  any  definite 
number  of  proprietors,  and  while  a  tract  of  land,  though  large  in 
extent,  might,  if  held  in  different  proprietorships,  constitute  a  neigh- 
borhood, yet  it  would  not  if  it  were  held  in  single  ownership. 

Id, — Enjoyment  of  Use — Numbeb  of  Persons  Gapabue  of  Enjoy- 
ment.— It  is  not  necessary,  in  order  to  render  the  supplying  of  water 
Id  a  farming  neighborhood  a  public  use,  that  the  entire  public  shall 
enjoy  the  use,  or  even  that  it  be  capable  thereof,  but  the  use  must  be 
capable  of  enjoyment  by  all  who  may  be  within  the  neighborhood, 
and  there  must  be  within  that  neighborhood  so  great  a  number  of  the 
entire  public  as  to  destroy  its  character  as  a  private  ose. 

In. — ^Pboximity  of  Several  Tbaots — Residence  of  Pbofbietobs — 
Cultivation  of  Lands. — It  is  the  proximity  of  several  tracts  of  land 
which  constitutes  a  farming  neighborhood,  and  it  is  not  necessary,  in 
order  that  the  use  should  be  public,  that  a  proprietor  should  reside 
upon  or  cultivate  his  land  in  person,  but  it  is  sufficient  that  the  lands 
are  cultivated  by  tenants  or  employees  of  the  proprietors. 

Id. — OwNEBSHip  OF  Stock  in  Corporation  Plaintiff. — ^Where  the 
right  of  eminent  domain  is  sought  to  be  exercised  for  the  purpose  of 
the  buildings  of  canals  and  ditches  for  supplying  a  farming  neighbor- 
hood with  water,  the  fact  that  the  owners  of  the  land  in  the  n^ghbor- 
bood  are  stockholders  of  the  corporation  seeking  the  right,  and  that 
a  majority  of  the  stock  is  owned  by  a  few  persons,  who  are  also  the 
owners  of  the  greater  portion  of  the  land  to  be  supplied  with  water, 
does  not  of  itself  change  the  supplying  of  water  to  the  neighborhood 
from  a  public  to  a  private  use,  although  such  facts  should  properly 
be  considered  in  determining  whether  the  region  constitutes  a  farm- 
ing neighborhood,  and  whether  the  supplying  of  water  therefor  is  a 
public  use. 

la — Questions  of  Fact — Gonolusiteness  of  Findings — Review  upoir 
Appeal — Discretion. — The  questions  as  to  whether  a  particular  re- 
gion Is  a  farming  npi?hborhood,  and  whether  the  supplying  of  water  to 
that  neighborhood  constitutes  a  public  use  within  the  meaning  of  section 
1238  of  the  Code  of  Civil  Procedure,  providing  that  the  right  of  eminent 
dcmain  may  be  exercised  in  behalf  of  certain  public  uses,  among  which 
are  included  canals  and  ditches  for  supplying  farming  neighborhoods 
with  water,  arc  questions  of  fact  for  the  trial  court  to  determine,  and 
its  decision  thereon  is  conclusive,  where  there  is  any  evidence  to  support 
it,  and  there  is  no  abuse  of  discretion  shown. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Wallace  and  W.  W.  CroM,  for  Appellanta. 

Oeorge  H.  Smith,  for  Respondent. 

Habrison,  J. — The  plaintiff  is  incorporated  under 
the  laws  of  this  state  for  the  purpose  of  supplying  water 
for  irrigation  and  domestic  use,  and  other  purposes  to 
which  water  may  be  put,  to  the  farming  neighborhood 
surrounding  and  lying  contiguous  to  the  town  of 
Lindsay,  in  liie  coimty  of  Tulare,  and  seeks  in  this 
proceeding  to  condemn  certain  lands  for  the  purpose 
of  constructing  a  ditch  or  canal  through  which  to  con- 
duct water  from  Kaweah  River  to  said  farming  neigh- 
borhood. Judgment  was  rendered  in  its  favor  for  a 
condemnation  of  the  land  sought  to  be  appropriated  by 
it,  and  fixing  the  amount  of  damage  which  should  be 
paid  by  it  to  each  defendant  for  the  land  taken  from 
faim.  In  Izheir  appeal  from  this  judgment,  the  argument 
of  ihe  appellants  is  directed  chiefly  to  an  attempt  to  show 
that  the  land  to  which  the  plaintiff  seeks  to  conduct  the 
water  is  not  a  farming  neighborhood,  and  that  the  sup- 
plying of  water  to  that  land  is  not  h  public  use,  and 
therefore  the  plaintiff  cannot  exercise  the  right  of  emi- 
nent domain  for  the  purpose  of  taking  their  lands. 

The  right  of  the  state  to  take  private  property  for  pub- 
lic use  is  an  inherent  element  of  its  sovereignty,  and  its 
exercise  is  restrained  only  by  the  limitations  contained 
in  the  constitution.  The  right  to  take  the  property  i? 
not  conferred  by  the  constitution,  but  is  to  be  exercised 
in  conformity  with  the  will  of  the  sovereign,  as  ex- 
pressed by  the  legislature,  and  such  right  can  be  exer- 
cised only  in  behalf  of  those  public  uses  which  the 
legislature  has  authorized,  and  in  the  mode  and  w'th 
the  limitations  prescribed  in  the  statute  which  confer? 
the    authority.     Whoever,  under  the  claim  of  an  a^tMicn 
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of  the  state,  would  deprive  the  owner  of  any  of  his  prop- 
erty by  virtue  of  the  exercise  of  eminent  domain  must 
show  not  only  that  the  use  for  which  he  seeks  to  appro- 
priate it  is  a  public  use,  but  also  that  the  legislature  has 
authorized  the  taking  of  property  for  that  particular  use, 
and  in  the  mode  in  which  he  is  seeking  to  appropriate 
it.  The  legislation  must  designate,  in  the  flrst  place, 
the  uses  in  behalf  of  which  tiie  right  eminent  domain 
may  be  exercised  and  this  designation  is  a  legislative 
declaration  that  such  uses  are  public,  and  will  be  recog- 
nized by  courts;  but  whether,  in  any  individual  case, 
the  use  is  a  public  use  must  be  determined  l^  Ibe  ju- 
diciary from  the  facts  and  circumstances  of  that  case. 

Section  1238  of  the  Code  of  Civil  Procedure  provides 
that  ''the  right  of  eminent  domain  may  be  exercised  in 
behalf  of  the  following  public  uses:  •  •  .  .  4.  •  •  .  . 
Canak,  ditches,  flumes,  aqueducts,  and  pipes  for  public 
transportation,  supplying  mines  and  farming  neigh- 
borhoods with  water."  This  is  a  legislative  declaration 
that  the  supplsdng  of  water  to  a  farming  neighborhood 
is  a  public  use,  and  such  declaration  must  be  regarded 
as  falling  within  the  scope  of  legislative  duty  in  provid- 
ing for  the  public  welfare.  (In  re  Madera  Irrigation 
District,  92  Cal.  809-811.)  ''If  the  subject-matter  of  the 
l^pslation  be  of  such  a  nature  that  there  is  any  doubt 
of  its  character,  or  if  by  any  possibility  the  legislation 
may  be  for  the  welfare  of  the  public,  the  will  of  the 
legislature  must  prevail  over  the  doubts  of  the  court'' 
(Id.)  In  a  state  like  California,  where  so  great  a  por- 
tion of  the  land  is  susceptible  of  agriculture,  it  may 
well  be  said,  in  view  of  ihe  climatic  peculiarities  and 
topographical  distribution  of  the  land,  that  the  legisla- 
ture is  acting  for  public  welfare  in  making  provision 
for  supplying  its  many  farming  neighborhoods  with 
water.  "We  are  not  prepared  to  say  that  the  supply 
ot  water  to  'farming  neighborhoods'  for  irrigation 
(and  the  code  evidently  means  for  irrigation)  may  not 
be  for  a  public  use.  Indeed,  in  view  of  the  climate 
and  arid  soil  in  parts  of  the  state  (for  this  object  cli- 
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mate  and  soil  may  properly  be  considered),  it  ia  safe 
to  say  that  the  supply  for  such  use  may  be  that  which 
the  legislature  has  decided  it  to  be, — a  public  use.  The 
judgment  of  the  legislature  that  it  is  such  ought  not, 
therefore,  to  be  distiurbed  by  the  courts."  (Lux  v.  Hag- 
gin,  69  Cal.  304.) 

The  term  ^'farming  neighborhood"  ia  an  indefinite 
expression,  and  whether  it  can  be  applied  \o  any  particu- 
lar tract  of  land  must  be  determined  by  evidence.  The 
word  "neighborhood"  is  not  synonymous  with  territory 
or  district,  but  is  a  collective  noun  with  the  suggestion 
of  proximity,  and  refers  to  tibe  units  which  make  up  its 
whole,  as  well  as  to  the  region  which  comprehends  those 
units.  One  of  the  definitions  given  in  the  Century 
Dictionary  is,  "A  district  or  locality,  especially  when 
considered  with  relation  to  its  inhabitants  or  their  in- 
terest." A  farming  neighborhood  may  be  defined  as  a 
region  in  which  there  are  several  tracts  of  farming  land 
with  a  proximity  of  location,  and  which  can  be  regarded 
as  a  whole  with  reference  to  some  common  interests, 
although  they  are  distinct  boundaries,  and  held  in 
individual  proprietorship.  Its  extent  need  not  be  char- 
acterized by  fixed  boundaries,  nor  is  its  existence  deter- 
mined by  any  definite  number  of  proprietors,  and  while 
a  tract  of  land,  though  large  in  extent,  might,  if  held  in 
different  proprietorships,  constitute  a  neighborhood,  yet 
it  would  not  if  it  were  held  in  single  ownership. 

The  term  "public  use"  is  also  an  expression  of  in^ 
definite  signification,  and  its  application  to  the  facts  of 
any  particular  case  is  also  to  be  determined  from  evi- 
dence. The  supplying  of  water  to  a  tract  of  agricul- 
tural land,  though  of  many  thousand  acres  in  extent,  if 
occupied  by  an  individual  proprietor,  would  be  for  hi.'* 
private  benefit,  and  not  a  public  use,  yet  the  same  traci 
of  land  might  be  so  subdivided  and  held  in  individual 
proprietorship  as  to  render  the  supply  of  water  to  it  a 
public  instead  of  a  private  use.  The  same  tract  of  land 
may  constitute  a  farming  neighborhood,  and  yet  be  so 
limited  in   the  elements  which  make  it  a   neighborhood. 
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that  the  supplying  of  irater  to  it  would  not  constitute  a 
publi<5  use.  (Aliso  Water  Co.  v.  Baker,  95  Cal.  270.)  It 
is  not  necessary  that  the  entire  public  shall  enjoy  the 
use,  or  even  that  it  be  capable  thereof,  but  the  use  must 
be  capable  of  enjoyment  by  cdl  who  may  be  within  the 
neighborhood,  and  there  must  be  wriihin  that  neighbor- 
hood so  great  a  number  of  the  entire  public  as  to  destroy 
its  character  as  a  private  use. 

Whether  the  particular  region  is  a  fanning  neighbor- 
hood, and  whether  the  supplsdng  of  water  to  that  neigh- 
borhood constitutes  a  public  use,  are  questions  of  fact, 
which  must  be  determined  by  the  court  before  whom 
the  proceeding  is  had,  and  its  decision  thereon  must  be 
held  conclusive  upon  this  court  to  the  same  extent  as 
in  other  cases  where  it  is  called  upon  to  determine  mat- 
ters of  fact.  It  IS  only  when  it  appears  that  such  decis- 
ion is  manifestly  erroneous,  either  by  an  abuse  of  its 
discretion  or  by  making  its  decision  without  any  evi* 
dence  to  support  it,  that  this  court  will  call  it  in  ques- 
tion. In  the  present  case,  the  court  below  has  found 
that  the  region  to  which  the  plaintiff  proposes  to  supply 
water  is  a  farming  neighborhood,  and  that  the  supply- 
ing of  water  to  that  neighborhood  is  a  public  use. 
There  is  evidence  in  the  record  tending  to  support  both 
of  these  findings,  and  we  cannot  say  that  the  evidence 
upon  which  they  were  made  is  insuflScient  to  support 
them. 

For  the  purpose  of  determining  the  existence  of  a  farm- 
ing neighborhood,  it  is  not  essential  that  the  proprietor 
of  a  tract  of  land  therein  should  actually  reside  upon  the 
land,  or  cultivate  it  by  his  own  industry.  It  is  the  land 
to  which  the  water  is  to  be  supplied,  and  the  subdi- 
vision of  the  region  into  individual  proprietorships 
is  essential  only  for  the  purpose  of  constituting  it  a 
neighborhood,  and  determining  whether  such  supply  i- 
a  public  instead  of  a  private  use.  The  distinctive  char- 
acteristic of  the  neighborhood  is  that  it  be  a  "farming" 
one,  and  this  implies  the  proximity  of  the  several  tra\*t-' 
of  land,  rather  than  of  their  proprietors.     The  same  piil* 
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lie  use  would  exist,,  whether  the  lands  were  cultivated  by 
individual  tenants  to  whom  the  proprietors  had  leased 
it,  or  by  the  employees  of  the  proprietors!  who  were 
themselves  absent,  as  if  cultivated  by  the  proprietoiB 
residing  upon  the  lands. 

Nor  does  the  fact  that  the  stockholders  of  the  plain- 
tiff are  owners  of  land  within  the  neighborhood  change 
the  supplying  of  water  to  that  neighborhood  from  a 
public  to  a  private  use.  If  the  farming  neighborhood 
exists,  it  is  no  objection  to  these  proceedings  that  every 
member  of  that  neighborhood  is  a  stockholder  in  the 
plaintiff.  The  public  use  would  still  remain,  and  the 
incidental  benefit  to  the  stockholders  from  supplying 
the  water  to  the  land  would  be  no  greater  objection  than 
in  the  oase  of  a  corporation  formed  to  supply  water  to  a 
town,  whose  stockholders  are  inhabitants  of  the  town. 
Whether  a  majority  of  the  stock  of  the  plaintiff  is  owned 
by  a  few  persons,  who  are  also  the  owners  of  the  greater 
portion  of  the  land  to  be  supplied  with  water,  is  equally 
immaterial.  These  are  questions  worthy  of  consider- 
ation by  the  court  in  determining  whether  the  region 
constitutes  a  farming  neighborhood,  and  whether  the 
supplying  of  water  is  a  public  use,  but  they  are  not  of 
themselves  determinative  of  the  question. 

The  judgment  and  order  are  affirmed. 

Garouttb,  J.,  and  Patebson^  J.,  ooncorred. 

Hearing  in  Bank  denied  • 
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ABATBMBNT.    Bee  Mabxikd  Woicket,  1* 
ACCOUNT.    See  Pleadings,  L 
ADVBBSB  POSSESSION. 

LBVIDKITGE — AdYIBSE    PoSSESSIOlf    UlTDEB   WlUTTBlf    InSTBUHENT-^ 

BFraoT  OT  iNSTBunNT. — The  effect  of  section  822  of  the  Code  of 
Ciyil  Procedure,  which  providea  that,  when  it  appears  that  the  oe- 
eopant  of  land  entered  into  possession  of  the  property  under  claim 
of  title,  ezdusiye  of  other  right,  founding  such  claim  upon  a  written 
instrument,  aa  being  a  conveyance  of  the  property  in  question,  and 
that  there  has  been  a  continued  occupation  and  i>o8session  of  the 
property  included  in  the  instrument,  or  fit  »ome  part  of  the  propertyt 
under  sncfa  daim,  for  five  years,  the  property  so  included  is  deemed 
to  have  been  held  adversely,  is  not  to  make  the  instrument  any  evi- 
dence of  adverse  possession,  but  to  extend  the  adverse  possession 
which  may  have  been  held  of  any  portion  of  the  land  included  in 
the  instrument  to  the  whole  of  such  land,  and  it  is  still  incumbent 
upon  the  party  offering  the  deed  to  give  competent  evidence  of  an 
adverse  possession  of  some  part  of  the  land  included  in  the  instru- 
ment—OAtm^v  V.  Spring  Valley  Water  Works,  21. 

%  Patmsnt  or  Taxes — Exclusion  ot  Tax  Receipts — ^AffeaIt— Bb- 
BOB — Cubed  by  Otheb  Testimony. — ^The  error,  if  any,  in  the  exclu- 
sion of  'tax  receipts  upon  the  question  of  adverse  possession  is  cured 
by  the  testimony  of  a  witness  who  testifies  that  he  personally  paid 
the  taxes  for  the  defendant. — Id, 

8.  Quieting  Title — Constbuctive  Possession  of  City  Lots — Find- 
ing AGAINST  Evidence. — In  an  action  to  quiet  title  to  city  lots  bor- 
dering on  each  side  of  a  half-section  line,  where  the  defendant  tes- 
tified that  all  of  the  strip  of  land  in  controversy  had  been  lying  out 
open,  unfenced,  and  uncuhtivated,  and  that  he  never  claimed  anything 
excepting  what  was  actually  embraced  in  the  fractional  part  of  the 
block  claimed  by  him,  and  it  did  not  appear  that  he  had  actual 
possession  of  the  strip  in  controversy,  his  constructive  possession 
extended  only  to  the  true  line ;  and  a  finding  that  the  defendant  had 
been  in  the  adverse  possession  up  to  the  line  fixed  by  the  court  is 
not  sustained  by  the  evidence. — Gordon  v.  Booker,  586. 

i.  Estates  of  Decedents — Probate  Sale — Distribution  of  Estate 
TO  Heib — ^Pbescbifttve  Title. — Where  the  purchaser  at  a  probate 
sale  never  took  possession  of  the  purchased  premises,  and  an  heir 
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of  the  decedent,  representing  all  the  title  cast  by  inheritanoe,  en- 
tered upon  the  land  while  nnoccupied,  made  improTeme&ti  thoreoii« 
and  for  nearly  twenty  years  was  in  actual  possession  of  part  of  tha 
land,  claiming  the  whole,  and,  six  years  after  his  entry  npon  the 
land,  obtained  a  final  decree  of  distribution  of  the  estate  of  the 
decedent,  distributing  the  whole  of  the  land  to  him,  and  paid  all 
taxes  thereon  from  a  date  prior  to  such  distribution,  without  anj 
protest,  interference,  or  interruption  of  possession  by  the  purchaser 
at  the  probate  sale,  or  his  representatives,  his  Adverse  possession 
extended  to  the  boundaries  held  by  the  ancestor  and  described  in  ths 
decree  of  distribution. — Dougherty  v.  IfilM,  668. 
6.  QUIETINO     TiTLB — ^DEBOBIFHON     or     LaHD— BVIDEWCB — ^Map     Of 

Premises — Imhatebial  Ruuno. — In  an  action  brought  by  sudi 
heir  to  quiet  his  title  to  the  distributed  premises  as  against  the  rep- 
resentatives of  the  purchaser  at  the  probate  sale,  where  the  com- 
plaint describes  the  premises  by  metes  and  bounds,  and  there  is  no 
question  as  to  the  identity  of  the  land  distributed  with  that  sold  un- 
der the  probate  order,  the  refusal  to  admit  in  evidence  a  map  referred 
to  in  the  complaint,  when  offered  by  the  defendants,  In  so  far  as  it 
was  offered  for  the  purpose  of  identifying  the  land  sold  under  tlis 
probate  order,  though  admitted  for  all  other  purposes,  is  immateriaL 
— /d. 

6.  Rbai.  Pbofbbtt — Oonbtbuotivb  Possession — ^Advkbsb  Possksstoh 
BT  INTBTTDEB — OoLOB  OF  TITLE. — Tltlt  to  land  draws  to  it  the  pos- 
session, and  it  remains  with  the  owner  of  the  legal  title  until  he  is 
divested  of  it  by  an  actual  adverse  possession;  and  while  he  Is  In 
actual  possession  of  a  part  of  the  premises,  he  lias  oonstruetlvs 
possession  of  the  remainder,  and  can  be  ousted  by  a  mere  Intruder 
only  to  the  extent  of  the  actual  occupation  of  such  intruder;  and  no 
entry  by  an  intruder  under  color  of  tide  to  the  whole  tract  can 
give  him  a  constructive  possession  which  would  oust  or  supersede 
the  constructive  possession  of  the  real  owner. — Lahorp  Y.  Lot  An* 
ffeleM  Orphan  Atylum,  270. 

T.PuBUo  liANDs — ^Possession  bt  Oirr-^tTDioiAL  Notxgb. — The 
court  will  take  Judicial  notice  of  the  actual  possession  by  a  city  of 
part  of  its  public  lands,  and  of  its  constructive  possession  of  the 
remainder. — Id, 

8.  Quieting  Title — ^Defense  or  Pbesobiftion — Paticent  or  Taxes. 
In  an  action  to  quiet  title  to  land,  where  it  appears  that  the  land  was 
originally  a  part  of  the  pueblo  lands  of  a  dty,  under  conveyance 
from  which  the  defendant  and  its  predecessors  held  the  legal  titie  of 
record,  and  that  neither  the  plaintiff  nor  his  predecessors  in  interest, 
who  claimed  a  title  by  prescription  to  the  whole  tract  by  virtue  of 
their  actual  possession  of  part  of  it,  had  paid  the  taxes  assessed 
upon  the  land  after  April  1,  1878,  but  that  defendant  and  its  pre- 
decessors in  interest,  to  whom  they  had  been  assessed,  had  con- 
tinuously paid  the  same  after  said  date,  the  defense  of  prescription 
cannot  be  sustained. — Id» 

0.  Constructive  Possession — Rights  of  Owneb  m  Feb — ^Entbt  or 
INTBUDEB  UNDEB  WRITTEN  INSTRUMENT. — Where  the  owuer  of  the 
true  title  to  land  is  in  possession  thereof,  the  constructive  possession 
follows  his  title,  except  as  to  that  part  of  the  land  which  is  in  the 
actual  adverse  possession  of  an  intruder,  and  the  latter  cannot  ae 
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quire  construotiTO  advene  posBession  against  the  owner  in  fee  bj 
entry  under  a  written  inetrument. — McOornUck  v.  Suttonj  873. 

10.  Pbebcbiption— DIVI8I0II  Fkitob— Paticknt  or  Taxvs.— Whese  the 
diyision  fence  between  coterminous  owners  of  land  was  so  located 
M  to  place  a  strip  of  l&nd  belonging  to  one  of  the  coterminous  owners 
Qpon  the  side  of  the  other  coterminous  owner,  and  the  fence  so  re- 
mained for  a  period  of  more  than  five  years,  but  the  lots  were  assessed 
for  taxes  yearly  to  each  owner  simply  by  reference  to  their  nom- 
ber,  without  mention  of  the  fence,  or  reference  thereto,  and  paid 
by  each  owner  as  thus  assessed,  the  possession  of  the  owner  on 
whose  site  the  strip  of  land  was  located  was  not  adverse  as  to  nidi 
■trip,  and  he  could  not  acquire  a  prescriptive  title  thereto  for  want 
of  payment  of  all  taxes  assessed  upon  the  strip  of  land  during  tho 
five  yean  of  tbo  alleged  adverse  possession. — McDonald  Y.  Dr^mt 
266. 

8eo  FABTXTioir,  24b 

AGBNOT. 

1.  OoMFEiiBAnoii  lOB  SKBTXom. — Commlsslonfl  aro  tho  componsatkM 
to  agents,  factors,  and  other  persons  who  manage  the  affain  of  otfa* 
ers,  in  recompense  for  thdr  services. — Roger%  v.  Duf,  66. 

2.  MOBTSAGX  BT  ATTOBNET  IN  FaOT — RaTOIOATIOIV — BviDBNOB — Ao- 

lOBflioif  or  Answer — Finding — Exegtjtion  or  Mobtgaqe. — In  an 
ftctlon  to  foreclose  a  mortgage  oxecnted  by  an  attorney  in  fact 
under  a  power  of  a/ttomey  which  was  objected  to  as  not  conferring 
Bvthority  to  execute  the  notes  ond  mortgage,  an  admission  by  tho 
alleged  mortgagor  in  her  answer,  and  proof  by  deposition  of  the  at- 
torney in  fact,  that  she  authorized  the  procurement  of  an  agreement 
with  the  mortgagee  by  the  attorney  in  fact,  as  her  agent  and  on  her 
behalf,  for  the  extension  of  time  for  the  payment  of  the  mortgage, 
!■,  in  the  absence  of  evidence  that  she  ever  repudiated  the  execution 
of  tho  notes  or  mortgage  by  her  assumed  agent,  prima  fade  evidence 
of  her  ratification  of  the  execution  of  the  notes  and  mortgage,  and  \m 
■nffident  to  snpport  a  finding  that  she  executed  the  notes  and  mort- 
gage.— Ralph$  y.  HetuUr,  296. 

8.  A0THOBITT  or  Agent — ElrrEOT  or  Ratitioation. — ^The  ratification, 
by  the  principal,  of  the  acts  of  his  agenit  is  equivalent  to  original 
authority  to  perform  the  acts. — Id. 

4.  Ikfijed  Ratitioation. — Ratification  of  the  acts  of  an  agent  is  im- 
plied whenever  the  acts  and  conduct  of  the  principal,  having  full 
knowledge  of  the  facts,  ere  inconsistent  with  any  other  supposition 
tiian  that  of  previous  authority,  or  an  intention  to  abide  by  the  act, 
though  H  was  unauthorized.  It  is  not  essential  that  it  be  shown 
that  there  was  assent  to  end  confirmation  of  the  transaction  ez« 
preoMd  In  words. — Id. 

8.  Relations  or  Pabties. — In  determining  whether  there  has  been  e 
ratification  by  a  principal  of  the  act  of  the  agent,  the  relations  of 
the  parties  are  important  to  be  considered. — Id. 

6w  Evidence — Agency — Ratifigation — Defective  Poweb  or  Attqb> 
NET. — A  power  of  attorney  from  the  alleged  mortgagor  to  the  agent, 
which  shows  that  he  was  authorized  to  act  as  her  attorney  in  fact, 
to  some  extent,  in  regard  to  all  her  real  property  in  this  state,  even  If 
H  is  not  sufficiently  specific  to  authorize  the  execution  of  the  notes 
•ad  mortgage  in  suit,  is  admissible  in  evidence  as  a  circumstance 
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tending  at  lea«t  to  strengthen  other  evidence  of  a  ratification,  by 
showing  the  relationa  between  the  alleged  mortgagor  and  her  agent. 
— /d. 

7.  Agency  to  Sell  Land  of  Promoters — Authobitt  to  Promote.— 
Evidence. — Authority  to  apents  of  the  promoters  of  a  corporation  to 
■ell  the  land  of  the  promoters  to  the  corporation  for  a  commission 
tends,  in  connection  with  other  evidence,  to  prove  aothority  to  such 
agents  to  promote  the  corporation. — Eaf-Miation  L.  I»  W,  Co.  ▼. 
Flash,  610. 

S.  Declabations  of  Agents — Co-con spiratobs. — ^The  agents  having 
represented  the  promoters  in  prom(ytiDg  the  corporation  as  part  of  a 
scheme  to  sell  the  land  of  the  promoters  to  the  corporation  for  the 
benefit  of  all  the  conspirs/tors,  evidence  as  to  what  they  said  to  in- 
dnce  subscriptions  to  the  agreement  to  purchase  the  land  by  the  cor- 
poration is  competent  as  against  their  co-conspirators. — Id, 

9l  Principal  and  Agent — Investment  of  Pbincipal's  Monet — Un- 
disclosed Interest  of  Agent — (Donstbuctivb  Fbaui>— Rights  of 
Principal. — ^Where  an  agent  invests  money  belonging  to  his  prin- 
cipal for  the  purchase  of  an  interest  in  a  syndicate,  of  which  the 
agent  is  a  member,  and  in  which  he  holds  an  interest,  and  wliieh 
la  indebted  in  a  large  amount,  and,  to  induce  the  investment,  leads 
the  principal  to  believe  that  he  is  not  a  member  of  the  syndicate, 
or  interested  therein,  and  represents  that  the  principal  will  not  have 
any  calls  to  pay  upon  becoming  a  member  thereof,  the  law  imputes 
fraud  on  the  part  of  the  agent,  and  the  principal  may  avoid  the 
transaction  and  recover  from  the  agent  the  amoont  so  invested. — 
Bierling  V.  Bmith,  848. 

10.  Fraudxtlent  Intent  of  Agent  Imm atebial. — ^In  an  action  by  the 
principal,  in  such  a  case,  to  recover  the  amount  so  expended  by  the 
agent,  it  is  not  necessary  for  the  principal  to  prove  or  for  the  court 
to  find  expressly  that  the  acts  done  by  the  agent  were  done  with  a 
fraudulent  and  wrongful  intent. — Id, 

11.  Trustee — Union  of  Personal  and  Repbesentative  Ghabaotbbs. 
Equity  regards  and  treats  the  relation  of  principal  and  agent  in  the 
same  general  manner  and  with  nearly  the  same  strictness  as  that  of 
trustee  and  beneficiary.  The  underlying  thought  is,  that  an  agent 
should  not  unite  his  personal  and  representative  characters  in  the 
same  transaction;  and  equity  will  not  permit  him  to  be  exposed  to 
the  temptation  or  brought  into  a  situation  where  his  own  personal 
interests  confiict  witii  those  of  his  prindpaL — Id. 

12.  Option  of  Pbinoipai>-Rioht  to  Avoid  Sale  to  Agent. — In  deal* 
ings  by  an  agent  without  the  intervention  of  his  principal,  if  the 
agent,  for  the  purpose  of  selling  property  of  the  principal,  purchases 
It  himself,  or  for  the  purpose  of  buying  property  for  the  principal, 
buys  it  from  himself,  either  directly  or  indirecUy,  the  sale  of  pur- 
chase is  voidable ;  it  will  always  be  set  aside  at  the  option  of  the 
principal;  the  amount  of  consideration,  tilie  absence  of  undue  ad- 
vantage, and  other  similar  features  being  wholly  immaterial.  Noth- 
ing will  defeat  the  principars  right  of  remedy,  except  his  own  con- 
firmation after  full  knowledge  of  all  the  facte. — Id, 

13.  Ratification — Findings. — Where  there  is  no  evidence  tending  to 
prove  any  ratification  of  the  sale  by  the  principal  after  full  knowl- 
edge of  the  facts,  the  judgment  avoiding  the  sale  will  not  be  re- 
versed for  want  of  a  finding  upon  the  question  of  ratification. — Id. 
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1.  Husband  attd  Wine— Action  tob  Pebscanent  ALncoNT— I>b8eb- 
TiON  BT  Husband. — The  action  for  permanent  maintenance  of  a 
wife  by  the  husband,  without  a  divorce,  under  section  137  of  the 
Civil  Oode,  can  only  be  based  upon  the  ground  of  desertion  by  the 
husband ;  and  proof  of  willful  desertion  by  him,  or  that,  by  reason 
of  his  cruelty  or  threats  of  bodily  harm,  she  was  forced  to  leave  the 
family  dwelling-place,  is  essential  ts  support  the  action. — Hardtf  ▼• 
J7cniy,  125. 

2.Wlfl  1CU8T  BE  WITHOUT  PAULT — ^DEFENSE  TO  ACTION. — ^It  Is  es- 
sential that  the  wife  who  seeks  permanent  alimony  should  be  with- 
out fault  on  her  own  part;  and  the  same  grounds  which  would 
Justify  the  husband  in  leaving  her  and  living  separate  from  her,  or 
which  would  be  a  sufficient  defense  to  any  action  by  her  for  a  di- 
vorce from  him,  will  be  a  defense  to  this  action;  and  if,  in  case 
of  his  desertion  of  her,  her  conduct  after  such  desertion  has  been 
such  as  to  forfeit  her  right  to  be  received  as  his  wife,  she  cannot 
maintain  the  action. — Id, 

8.  Adultebt  or  Wife — Demand  fob  Reception  and  Suppobt — Re- 
fusal NOT  Desebtion. — A  wife  who  has  left  her  husband  by  aban- 
doning the  family  dwelling-house,  and  remained  away  for  more  than 
twenty-seven  years,  having  lived  in  adultery,  under  an  assumed  con- 
tract marriage,  with  another  man>  with  whom  she  lived  until  his 
death,  has  thereby  forfeited  all  right  to  be  recognized  or  received  by 
the  husband  as  his  wife;  and  the  failure  of  the  husband  thereafter 
to  comply  with  a  demand  of  the  wife  that  he  should  receive  and  sup- 
port her  as  his  wife  does  not  constitute  desertion  upon  his  part — Id, 

4.  Belief  of  Diyobce  Immatebial. — ^The  fact  that  the  wife,  at  the 
time  she  began  to  live  in  adultery,  had  been  informed  by  the  man 
with  whom  she  was  living,  and  believed,  that  her  husband  had  pio- 
cnred  a  divorce  from  her,  does  not  exonerate  her  from  tiie  conse- 
quences of  her  act. — Id, 

5.  Action  fob  Alimony  Independent  of  Right  of  Divorce. — ^The 
right  of  a  wife  to  maintain  an  action  against  her  husband  for  sup- 
port and  maintenance  is  independent  of  her  right  to  maintain  an 
action  for  divorce,  and  does  not  depend  upon  his  continued  desertion 
of  her  for  a  year ;  but  the  action  may  be  instituted  at  any  time  after 
his  desertion  of  her,  when  he  fails  to  support  her. — Id, 

6w  Judgment  in  Fobmeb  Action — Res  Adjudicata — Continued  De- 
sebtion.— ^A  judgment,  in  an  action  by  a  wife  for  permanent  sup- 
port  and  maintenance,  that  the  facts  allej^ed  were  insufficient  to  en- 
title her  te  the  relief  aslced.  is  a  bar  to  her  right  to  maintain  a  subse- 
quent similar  action,  in  which  no  other  act  of  desertion  upon  the 
part  of  the  husband  is  alleged  or  claimed  than  that  claimed  in  the 
prior  action.  Mere  lapse  of  time  since  the  act  of  desertion  does  not  give 
her  any  additional  cause  of  action,  or  increase  the  effect  of  the  de- 
sertion for  the  purpose  of  entkling  her  to  maintain  such  subsequent 
action. — Id, 

APPEAL. 

1.  Dismissal — FAn.UBE  to  File  Tbanscbipt — Gebtoioatb  of  Glebx. 
XOVII.  Cal.- 
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—A  certificate  of  the  clerk  of  the  superior  court,  presented,  under  rale 
VI.  of  the  supreme  court,  on  a  motion  in  the  supreme  court  to  die- 
miss  the  appeal  for  failure  to  file  a  transcript  within  the  prescribed 
time,  which  gives  the  date  of  the  entry  of  judsrment,  the  amount  and 
character  of  the  judgment,  and  immediately  thereafter  states  **tha't 
after  the  rendition  of  said  judgment  the  said  defendant  filed  a  notioe 
•f  appeal  in  said  action,"  etc.,  it  sufficient,  where  it  appears  that 
there  was  but  one  appeal  taken,  and  it  is  entirely  superfinons  to 
state  that  the  appeal  was  taken  to  the  supreme  court. — Pio  v.  Aigel- 
iinger,  81. 

2.  Motion  to  Dismiss — Time  of  Filing  Certificate  of  Clerk — 
Amendment  of  Cebtificate  after  Transcript  Filed — Waiver. — 
The  right  of  a  respondent  to  have  the  appeal  dismissed  does  not  de- 
pend upon  the  filing  of  a  certificate  of  the  clerk  of  the  trial  court 
before  the  transcript  is  filed  or  the  motion  to  dismiss  is  heard,  but 
upon  the  fact  that  no  transcript  was  on  file  when  the  notice  of  the 
motion  was  given.  The  certificate  is  merely  the  evidence  of  facts 
which  are  required  to  be  presented  on  the  hearing  of  the  motion,  and 
the  presentment,  after  the  hearing  of  the  motion  and  after  the  filing 
of  the  transcript,  of  an  additional  certificate  amending  the  former 
one,  is  not  an  abandonment  by  the  respondent  of  his  right  to  have 
the  motion  determined  on  the  original  certificate.  In  such  a  case  the 
court  may  consider  the  amended  certificate,  if  it  is  material. — Id, 

8.  Dismissal — Failure  to  File  Transcript — Affirmance — Second 
Appeal. — The  dismissal  of  an  appeal  from  a  judirinent  because  of  a 
^allure  by  the  appellant  to  file  the  transcript  witliin  the  time  pre- 
scribed by  rule  2  of  the  supreme  court  is,  in  effect,  an  affirmance  of 
the  judgment,  if  the  order  of  dismissal  does  not  expressly  provide 
that  it  is  made  withotrt  prejudice  to  the  ri;:ht  of  the  appellant  to 
take  another  appeal ;  and  a  second  appeal  from  the  same  judgment 
will  be  dismissed. — Oarihaldi  v.  Qarr,  2r,S. 

4.  Striking  out  Parts  of  Transcript. — A  motion  In  the  supreme 
court  to  strike  out  portions  of  a  transcript,  upon  the  ground  that 
they  are  no  part  of  the  record,  is  not  proper  practice,  and  will  be 
denied.  If  the  matters  sought  to  be  stricken  out  form  no  part  of  the 
record,  they  will  not  be  considered  by  the  court  upon  the  hearing  of 
the  case  uifon  its  merits. — Sutton  v.  Symons,  475. 

6.  Modification  of  Judgment — Findings — New  Trial. — ^The  appel- 
late court  will  not  modify  a  judjjment  upon  appeal,  where,  in  order 
to  do  so,  it  must  make  a  finding  different  from  that  made  by  the 
court  below,  but  will  reverse  the  judgment  and  remand  the  cause 
for  a  new  trial. — Posachane  Water  Co.  v.  Standart,  476. 

6.  Presumption — Showing  of  Error. — Error  will  not  be  presumed 
upon  an  appeal,  but  must  be  affirmatively  shown  by  the  record.— 
People  V.  OilliSy  542. 

7.  Diminution  of  Record— Substitution  of  Executors — Certified 
Copt  of  Order. — An  objection  that  the  record  upon  appeal  does  not 
show  that  the  executors  of  a  deceased  defendant  were  substituted  in 
his  place  is  obviated  by  the  filing  in  this  court  of  a  certified  copy  of 
the  order  of  substitution. — Pacific  Paving  Co.  V.  Ilolton^  8. 

8.  Review  of  Judgment — Bill  of  Exckpttons — Striking  out  Pasts 
OF  Answer. — The  question  whether  the  trial  court  erred  in  striking 
out  parts  of  an  answer  cannot  be  presented  upon  an  appeal  Crem  a 
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judgment   without   a   Mil   of  ezceptioiii.  ~  fffMoe  Y.  BeM^  181. 

9.  Review  of  Confuctino  Evidkngb — Iirsunnoisiior  or  E^iwtfWi — 
If  there  is  any  evidence  in  support  of  the  findings  of  the  txial  OKOii, 
no  inquiry  can  be  made  upon  appeal  respecting  the  prepontewiee 
of  conflicting  evidence.  It  is  only  where  then  is  no  •videnoe  in  the 
record  in  support  of  the  findings  that  the  decision  of  th«  trial  court 
will  be  reversed  upon  the  ground  that  H  fai  uasapportsd  by  the  evi- 
dence.—fl'einfofi  V.  Heillron,  101. 

10.  Obdeb  Retubino  New  Teial — NonoB  Fhxd  too  Latb — ^Dzsicxb8JlL 
— ^Ajtibscancx  of  Obdeb. — A  motion  to  dismiss  an  appeal  froni  an 
order  denying  a  motion  for  a  new  trial,  upon  the  ground  that  the 
notice  of  motion  for  a  new  trial  was  not  given  in  time,  is  not  proper 
practice.  In  such  a  case,  the  objection  to  tho  notice  of  motion  is  a 
proper  matter  for  consideration  on  the  hearing  of  the  appeal,  and  If 
the  notice  has  not  been  filed  in  time,  and  the  record  shows  that  ob- 
jection is  properly  made  thereto,  and  not  waived,  the  order  denying 
the  new  trial  will  be  affirmed  without  looking  further  into  the  record. 
— Oumpd  V.  Castagnetto,  16. 

11.  Remittitub— iJuBiSDicnoN.— When  a  remiiHhtr  has  been  regularly 
issued  by  the  supreme  court,  and  filed,  and  there  has  been  no  viola- 
tion of  law  or  of  the  rules  of  this  court  in  ordering  the  remittitwr, 
and  no  mistake  of  facts  and  no  fraud  or  imposMon  practiced  by  the 
prevailing  party  upon  the  court  or  upon  the  losing  party,  tiie  jariih 
diction  of  the  supreme  court  is  at  an  end,  and  the  judgment  finals— 
People  V.  MoDermott,  247. 

12.  Affibmanob  fob  Failubb  of  Appellant  id  AmeAB-^IiiADfHi- 
TENCB  OF  Counsel — Recall  of  Rkmittitub. — Where  a  judgment 
has  been  affirmed  because  of  the  failure  of  the  counsel  for  the  app^ 
lant  to  file  a  brief  or  appear  at  the  hearing,  and  a  rewUUUitr  baa 
been  issued  to  the  trial  court,  the  supreme  court  has  no  power  to 
recall  the  remittitur  and  reinstate  the  appeal,  where  the  failure  of 
the  counsel  for  appellant  to  appear  was  solely  dnc  to  inadvertenct 
upon  tlieir  part — Id. 

18.  Galendab  of  CaiinNAL  Causes. — Criminal  causes  are  regnhtrly 

placed  on  the  first  calendar  of  the  supreme  court  made  up  (whether 

for  Sacramento,  Los  Angeles,  or  San  Francisco,  after  the  rscotds 

are  filed,  regardless  of  the  county  in  which  the  case  was  tried. — I^ 

See  Cbiminal  Law,  7,  8;  Divobce,  2A;  Eionent  Domaih,  •; 

Evidence,  10;  Judguknt,  7-9, 15 ;  Mobtbaa^  7-0;  Nsw  COAi^ 

1-4,  6,  0;  SuBEina. 

APPROPRIATION.    See  Wateb  and  Wateb  Braam 

ARBITRATION  AND  AWARD. 

1.  MxTTUAL  Aid  Abbocxations — Sick-bem  Enrs— Subhibsbon  lo 
Established  Tbibunal — Conclusivenebb  of  Decision. — ^The 
voluntary  submission,  by  a  member  of  a  benevolent  and  mutual  aid 
association,  of  his  claim  against  the  association  for  ''siek-benefits,'* 
to  a  tribunal  of  the  association  established  for  the  purpose  of  settling 
all  matters  of  difference  which  might  arise  between  the  association 
and  any  of  its  members,  growing  out  of  a  refusal  upon  the  part  of 
the  assodation  to  pay  benefits  claimed,  is  an  implied  agreement  upea 
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hit  part  to  be  bound  by  their  judgment  and  award. — RoUnmm  ▼• 
Templar  Lodge,  No.  17,  /.  O.  O.  F.,  62. 
2.  Ajibztbation — Implied  Agreement — Conclusiveness  of  Awabd. 
— ^Where  a  matter  is  submitted  to  arbitrators,  it  is  not  necessary 
that  there  should  be  any  express  agreementt  to  abide  by  the  award 
when  made,  for  the  law  implies  an  agreement  from  the  very  fact  of 
■ubmission  to  be  bound  by  their  judgment  or  award,  in  the  absence 
of  any  fraud  or  mistake,  or  other  cause  which  in  equity  would  en- 
title him  to  avoid  the  same. — Id, 

ASSBSSMENT.    See  Streets  and  Highways. 

ASSIGNMENT.    See  Mechanics'  Liens,  6,  7;  Pbokissost  Nom, 
8 ;  Vendob  and  Vendee,  2. 

ATTACHMENT. 

1.  Release  of  Attachment— Rights  of  Sheriff — ^Payment  of  Vwmb 
AND  Expenses — ^Agency  fob  Plaintiff — Dismissal  of  Action. — 
A  sheriff  is  not  required  to  release  property  levied  upon  under  a  writ 
of  attachment  until  his  fees  and  expenses  are  paid,  and  he  may  re- 
tain the  property  until  he  is  paid.  He  is  the  agent  of  the  plaintiff 
in  levying  the  attachment,  and  the  plaintiff  cannot  relieve  himself 
fiom  liability  for  the  expenses  incurred  in  such  agency  by  a  dismissal 
of  the  action  or  a  mere  direction  to  release  the  property ;  neither 
can  the  parties  to  the  action,  by  an  agreement  between  themselves 
for  its  dismissal,  deprive  the  sheriff  of  his  fees,  or  compel  him  to 
look  to  the  solvency  or  caprice  of  the  plaintiff  therefor. — Perrim  T. 
MeMann,  52. 

2.  Construction  of  Statute — Retention  of  Property  Attachh)— 
Lien  of  Sheriff. — The  statute  of  1871-72  (p.  778),  providing  that 
s  sheriff  who  levies  an  attachment  upon  property  may  retain  the 
property  until  his  fees  are  paid,  in  effect  gives  him  a  lien  thereon  for 
their  amount,  which  he  may  enforce  in  any  suitable  mode. — Id, 

8.  Retention  of  Property  by  Outqoinq  Sheriff — Tender  to  In- 
OOMINO  Sheriff — Lien  for  Additional  Expenses. — Where  prop- 
erty which  has  been  attached  by  a  sheriff  has  not  been  released  be- 
fore the  expiration  of  bis  term  of  office,  he  retains  its  custody,  and 
k  Is  incumbent  upon  a  party  wishing  to  procure  its  release  to  seek 
the  outgofing  sheriff  and  procure  the  release  from  him.  A  tender  of 
the  amount  due  to  the  outgoing  sheriff's  successor  in  office  is  un- 
availing to  affect  the  former's  right  to  retain  the  property,  and  the 
party  making  the  tender  cannot  complain  of  the  additional  expenses 
incarred  in  leaving  the  property  in  the  custody  of  the  outgoing 
sheriff  after  the  expiration  of  his  term  of  office,  and  before  a  release 
hi  sought  from  him. — Id, 

4.  (Corporations — Action  against  Stockholder — Contract. — An  ac- 
tion against  a  stockholder  of  a  corporation  to  recover  his  proportion 
of  a  debt  of  the  corporation  is  an  action  upon  a  contract,  within  the 
meaning  of  section  537  of  the  Code  of  Civil  Procedure,  relative  to 
attachment. — Kennedy  v.  California  Savings  Bank,  93. 

5.  Stockholder's  Liability — Construction  op  Constitution — 
Agency  of  Corporation  for  Stockholders. — The  legal  effect  of  the 
condition  prescribed  by  section  3  of  article  XII.  of  the  constitution 
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of  this  state,  regalatins  the  individnal  UtMHty  of  stoekholders  for 
debts  contracted  mnd  liabilities  incurred  by  tiie  corpormtion,  it,  that 
a  corporation  wlien  created  becomes  the  agent  of  its  stockholders  to 
make  such  contracts  and  incur  such  liabilities  as  are  authorised  by 
law  and  its  articles  of  incorporation,  and  the  contracts  which  H  thus 
makes  bind  the  stockholders  to  the  extent  aamed. — Id, 

6.  Jomr  Action — Wbit  or  Attaohmestt— Amount  in  Excess  or 

DraCAND  AGAINST  StOGKHOLDEB — DlSCHABM  OF  WsiT. — Where  the 
complaint  demands  different  amounts  from  the  sereral  stockholders 
of  a  corporation,  who  are  Jointly  sued  as  co-defendants  with  the  cor- 
poration, a  writ  of  attachment  issued  thereon  must  oonform  to  the 
complaint  and  direct  the  attachment  of  so  much  property  of  the 
respectiye  defendants  as  will  secure  the  amount  alleged  to  be  due 
from  each.  If  the  writ  is  issued  against  the  property  of  any  de- 
fendant for  an  amount  exceeding  the  demand  made  against  him  in 
the  complaint,  the  writ  must  be  discharged  as  to  such  defendant,  on 
his  motion,  eyen  though  no  more  of  his  property  is  attadied  than  is 
sufficient  to  satisfy  the  demand  against  Urn. — Id. 

7.  Seizubb  or  Goods  of  Thibd  Persons — ^Trespass — Demand.^ 
Where,  prior  to  tlie  amendment  of  1891  to  sections  549  and  689  of 
the  Code  of  Ciiil  Procedure,  a  sberiflE,  under  a  writ  of  attachment 
against  one  person,  seised  the  goods  of  another,  which,  at  the  time 
of  seizure,  were  in  the  custody  either  of  the  owner  or  of  a  person 
other  than  the  defendant  in  the  writ,  he  was  a  trespasser  ah  irUHo, 
and  no  previous  demand  was  necessary  to  authorize  a  recovery  for 
such  tresi>ass. — Black  v.  OUuhy,  482. 

8.  Undertaking — Action  against  Sureties — Measure  of  Damaobs. 
— ^An  action  upon  an  undertaking  upon  attachment  is  an  action  upon 
contract,  and  the  measure  of  damages,  in  an  action  against  the  sure- 
ties, is  the  amount  wliich  will  compensate  for  the  detriment  proxi* 
mately  caused  to  the  party  aggrieved,  or  the  proximate  consequenees 
naturally  and  ordinarily  resulting  from  the  effect  of  the  writ.*^ 
Elder  v.  JTiitner,  490. 

9.  LiABUJTT  OF  Sureties. — ^The  liability  of  sureties  is  limited  by  fhs 
terms  and  conditions  of  their  contract,  and  cannot  be  extended  by 
implication  beyond  its  terms. — Id. 

10.  Impairment  of  Credit  of  Attachment  Debtob — ^PLBADnro — Ho- 
TioN  TO  Strike  out. — The  impairment  of  the  credit  of  an  Attach- 
ment debtor  whose  real  property  has  been  attached,  and  his  inability 
to  sell  or  mortgage  the  land  levied  upon,  are  not  the  proximate  con- 
sequence of  the  attachment,  and  the  sureties  upon  the  attachment 
bond  are  not  liable  in  damages  therefor.  A  motion  to  strike  sodi 
matter  from  the  complaint,  in  an  action  upon  the  attachment  bond, 
should  be  granted. — Id, 

11.  liAUCious  Attachment. — In  an  action  against  the  sureties  on  an 
attachment  bond,  the  questions  of  motive  and  probable  cause  for  the 
attachment  are  immaterial,  and  the  fact  that  the  Attachment  was 
malicious  does  not  affect  their  liability. — Id, 

12.  Attorney's  Fees  in  Defending  Attachment— Payment^— Pliai> 
ING — Incurring  of  Liability  not  Sufficient. — In  an  action 
against  the  sureties  on  an  attachment  bond,  counsel  fees  for  defend- 
ing the  attachment  suit  cannot  be  recovered,  in  the  absenot  of  an 
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allegation  that  the:p  have  been  actually  paid.  An  allegation  that  the 
plaintiff  "engaged  an  attorney  to  represent  him  therein,  and  incurred 
attorney*!  fees*'  in  the  amount  songht  to  be  recovered,  ia  not  suf- 
ficient.— Id. 

18.  Sale  of  Laitd  bt  Attaohmsnt  Debtob  Avm  Lbvt — Mbbqke  or 
LiEiv— Bono  fob  Stat  of  Bxboutioiv. — ^Whers  land  is  attached  and 
held  under  the  attachment  until  judgment  in  the  case,  but  after  tfa« 
levy  of  the  attachment,  and  prior  to  the  judgment,  the  attachment 
debtor  conveys  the  land  to  a  third  party,  the  attachment  lien  con- 
tinues in  force,  and  there  is  no  judgment  Hen  upon  the  property  into 
which  the  attachment  lien  can  merge,  nor  is  the  attachment  H«i 
released  or  discharged  by  an  undertaking  upon  appeal  to  stay  execu- 
tion upon  the  judgment. — Riley  v.  ^onoe,  208. 

14.  Sale  of  LAin>  undbb  Attachhevt— Pbiobitt  otbb  Subsequent 
MoBTQAGB  BT  Gbantee. — In  such  case,  a  sale  of  the  land  under 
execution  upon  the  judgment  in  the  attachment  Buit  Tests  title  in  the 
execution  purchaser,  which  will  prevail  over  title  derived  by  a  pur- 
chaser at  a  foreclosure  sale  under  a  mortgage  given  by  the  grantee 
of  the  attachment  debtor. — /d. 

15.  Belation — Shebiff'b  Deed  of  Attached  Pbofbbtt. — ^A  sheriff's 
deed,  executed  in  pursuance  of  an  execution  sale  under  a  judgment  in 
an  attachment  suit,  takes  effect  from  the  date  of  the  attachment;  if 
the  levy  was  such  as  to  create  a  lien. — /d. 

BALLOTS.    See  Blboteonb. 

BANKS  AND  BANKING. 

L  SwoBN  Statements — Condition  Pbecedent  to  Suit — Gonstbuo- 
tion  of  Statute— Palpable  Non-coicpuanob — ^Theactof  thelegb- 
lature  of  April  1,  1876  (Suts.  1875-76,  p.  729),  requiring  all  bank- 
ing corporations  to  publish  and  record  semi-annual  sworn  statements 
of  their  capital  stock  actually  paid  in,  and  showing  the  actual  con- 
dition of  their  assets  and  liabilities,  and  where  the  assets  are  situat- 
ed, and  prohibiting  them,  upon  a  failure  to  comply  with  its  provl- 
Blons,  from  maintaining  or  prosecuting  any  action  or  proceeding  in 
any  of  the  courts  of  this  state  until  such  statements  are  filed,  is 
penal  in  its  nature,  and  should  receive  a  liberal  interpretation  In 
favor  of  the  bank,  bat  the  court  is  not  authorized  to  refuse  to  en« 
force  the  statute,  where  the  failure  to  comply  with  its  provisions  ia 
palpable  and  material. — Bank  of  BritUh  North  Amerioo  v.  Alashm 
Improvement  Co.,  28. 

2.  Form  of  Stateuentb — ^Unitino  Two  Statements — ^Affidavit.-^ 
The  statute  contemplates  two  statements,  but  does  not  prescribe 
their  form,  and  it  is  immaterial  in  what  form  the  facts  required  are 
stated.  It  seems  that  the  two  may  be  incorporated  in  one,  and  that 
a  defect  in  the  form  of  the  tabulated  statement  may  be  cured  by  a 
proper  affidavit  showing  the  requisite  facts;  but  if  neither  the  state- 
ments themselves  nor  the  affidavit  attached  show  the  requisite  facti^ 
the  statements  are  insufficient. — Id, 

8.  Insufficient  Statement  of  Capital  and  Assets. — A  semi-annual 
statement  of  a  banking  corporation,  which  mentions,  under  the  head 
of  liabilities,  a  sum  of  money  as  ''Capital,**  and  under  the  head  of 
assets  a  sum  specified  as  **BilIs  receivable  and  other  securities,**  and 
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which  does  not  show,  by  proper  averments  In  the  statement  or  in 
the  affidavit  annexed  thereto,  that  the  "capital*'  mentioned  in  the 
statement  has  been  actually  paid  in  money  in  good  faith  into  the 
treasury  of  the  bank,  and  that  the  assets  there  shown  are  of  the 
value  there  stated,  and  are  situated  at  a  place  or  places  named,  is 
not  a  substantial  compliance  with  the  statute. — I^ 

4.  iNsuFjnciKRT  Affioatit  by  Manaqinq  Aqknt— Copt  or  Statb- 
insNT. — ^An  affidavit  by  a  managing  agent  of  a  bank,  annexed  to  the 
semi-annual  statements  of  the  bank,  which  contains  no  Intimation 
that  any  of  the  reports  or  accounts  which  are  combined  in  the  gen- 
eral statement  were  made  under  oath  by  any  one,  or  that  the  general 
statement  was  the  sworn  statement  of  any  officer  or  employee  of  the 
bank,  and  which  does  not  contain  a  statement  that  he  swears  that 
he  believes  it  to  be  a  true  or  correct  statement,  but  only  that  he 
ewears  that  it  is  a  "true  copy  of  the  last  statement  received/'  is  not 
sufficient  to  render  the  statements  "sworn  statements,"  as  lequired 
by  the  statute. — Id, 

8.  FoBEioN  Banking  Company — Inabilitt  to  Comply  with  Statute 
—Exception — Power  of  Court. — ^The  fact  that  a  banking  company 
doing  business  in  this  state  has  its  principal  place  of  business  in 
a  foreign  country,  aud  that  the  agent  in  this  state  could  not  person- 
ally know  the  truth  of  all  matters  required  to  be  embodied  in  its 
semi-annual  statements,  is  not  sufficient  to  relieve  It  from  such  com- 
pliance with  the  statute  as  is  within  its  power;  and  if  it  be  said  that 
It  is  not  possible  for  it  to  comply  substantially  with  the  require- 
ments of  the  statute,  that  would  be  conclusive  against  its  right  to 
maintain  an  action  in  the  courts  of  this  state.  It  is  not  within  the 
power  of  the  court  to  make  an  exception  where  none  is  made  in  the 
•Utttte.— M 

8.  Personal  Disability  to  Site — ^Transaction  Performed  out  or 
State — Lbqalitt  of  Business. — ^The  penalty  Imposed  by  the  act  of 
April  1,  1876,  for  a  failure  of  a  banking  company  doing  business  in 
this  state  to  comply  with  the  statute,  affects  the  company  by  creat- 
ing a  personal  disability  to  maintain  or  prosecute  any  action  in  this 
state,  and  this  disability  is  universal,  and  applies  not  only  to  those 
actions  which  are  brought  upon  or  concerning  a  banking  transaction 
done  or  performed  by  it  within  this  state,  but  also  to  any  action 
brought  in  this  state  concerning  any  transaction  done  or  performed 
out  of  the  state,  though  the  disability  to  sue  in  no  wise  affects  the 
legality  of  the  business  transacted. — Id, 

T.TiMis  OF  Condition  of  Bank — Substantial  Oomfuancb. — ^The 
statute  contemplates  that  the  statements  should  show  show  the  con- 
dition of  the  bank  as  of  a  time  immediately  or  shortly  preceding  the 
publication  of  the  statement;  but  where  an  exact  compliance  with 
the  statute  as  to  the  time  of  publication  is  impossible,  it  seems  that 
a  publication  and  recording  as  soon  thereafter  as  the  same  could  be 
reasonably  done  would  be  a  substantial  compliance,  and  relieve  the 
corporation  from  the  penalty  imposed  by  the  statute. — Id, 

8.  Checks — Forged  Indorsement  of  Payee's  Name — Rights  of 
Drawer. — A  bank  which  pays  a  check  upon  a  forged  indorsement  of 
the  name  of  the  payee  acquires  no  right  on  it  as  against  the  drawer 
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of  the  check,  and  has  no  right  to  charge  the  amount  paid  against 
the  drawer's  account.— fatton  ▼•  Eolme$f  208. 
See  Taxation,  7-15. 

BILL  OF  EXCEPTIONS. 

Petition  to  Prove  Bxceptiow — Settlekent— Mandamtts. — Section 
652  of  the  Code  of  Civil  Procedure,  which  provides  that  where,  upon 
the  settlement  of  a  bill  of  exceptions  or  statement,  the  judge  rofus«^ 
to  allow  an  exception,  the  party  may  petition  the  supreme  court  to 
prove  the  exception,  does  not  confer  upon  the  supremo  court  power 
to  settle  th'3  bill  or  statement  If  the  trial  judge  refuses  to  sign  the 
bill  of  statement,  he  may  be  compelled  to  do  so  by  mandamus. — Tib- 
het9  v.  Riverside  Banking  Co.,  258. 
Sea  Appeal,  8;  Cbimimal  Law»  7,  8. 

BILL  OF  PARTICULARS.    See  Pleadings,  1. 

BOARD  OF  EQUALIZATION.    See  Gebtiobabz»  7;  TAXAmnr,  0-XCk 

BONA  FIDE  PURCHASER.    See  Trust,  4-Q. 

BOND.    See  Injunotion:  Mobtoage,  7-9;  SuBExm* 

BOUNDARIES. 

1.L00ATI0N  or  Half-section  Corneb — Sttrvet — Finding  against 
Evidence. — In  an  action  to  quiet  title  to  city  lots,  where  the  only 
point  in  controversy  was  the  location  of  a  half-section  line  running 
east  and  west,  which  formed  the  north  boundary  line  of  the  city,  and 
the  controversy  turned  upon  the  location  of  the  half -section  comer 
on  the  east  side  of  the  section,  the  testimony  of  the  surveyor,  who 
surveyed  and  platted  an  addition  to  the  city,  and  ran  the  half-section 
Hne  to  which  plaintiff  claimed,  that  in  surveying  it  he  found  a  stake 
which  he  assumed  and  believed  to  be  the  half-section  comer,  taken 
in  connection  with  the  testimony  of  five  other  witnesses,  including 
three  professional  sun-eyors,  that  the  comer  from  which  the  survey 
was  made  was  a  ''charcoal*'  or  "government"  corner,  in  the  al>sence 
of  any  evidence  showing  that  a  stake  or  corner  had  ever  been  seen 
at  a  different  place  in  that  vicinity,  is  sufficient  to  establish  it  as  a 
govemment  comer ;  and  a  finding  that  the  line  was  twenty-four  feet 
north  of  the  line  so  surveyed,  based  on  a  survey  and  measurement 
by  courses  and  distances  from  the  southeast  comer  of  another  sec- 
tion, a  distance  of  a  mile  and  a  half  south  of  the  stake  in  question, 
is  unsupported  by  the  evidence. — Oordon  v.  Booker,  586. 

2.  Monuments  Control  Courses  and  Distances — Evidence  of  Su»- 
VXTOB. — ^The  monuments  or  marks  placed  upon  the  ground  by  the 
surveyor  in  making  a  survey  constitute  the  survey,  and  the  courses 
and  distances  are  only  evidence  of  the  survey.  Although  evidence 
based  upon  courses  and  distances  from  other  known  points  is  ad- 
missible to  fix  a  corner,  where  no  corner  is  found,  it  is  not  admissible 
to  change  the  location  of  an  original  comer  of  the  surveiy  when 
found. — Id, 

8.  Line  op  Govern  mext  Survey — Lower  Order  of  Evidence — Sup- 
port OF  FiNDiNo — Immaterial  Conflict. — ^Where  the  existence  of 


Gdoiobaxl  697 

BOUNDARIES  (Contioned). 

the  monnmentB  established  by  ft  gofenunent  mirrejor  in  makiiis  tlie 
origiiial  rarrey  are  proYed,  erldenoe  of  a  line  of  the  soirey  based 
apon  eonrses  and  distances,  being  of  a  lower  order  than  evidence 
thereof  based  upon  the  monuments,  raises  no  material  conflict  in  sup- 
port of  a  finding  as  to  the  location  of  the  line,  unless  it  demon- 
strates to  a  reasonable  probability  that  the  monuments  as  found 
upon  the  gioand  are  not  those  established  by  the  original  survey. 
— /^ 

4LIi0O4nn«  jMxm  or  Hjlunbkotiov— AKumaro-ponfT— Subyst  bt 
O0VB8I8  AHD  DIBTAI70I8. — In  locating  the  line  of  a  gOTomment 
half -section,  a  surrey  from  a  Femote  comer  of  anotlier  section  by 
courses  and  distances  is  more  lifd)]e  to  error  than  a  survey  by  courses 
and  distances  from  the  nearest  established  comer  of  the  same  see- 
tkmw— /iK. 

8.  DuBOTioir  or  HAir-BsonoN  Liin»— Monuicents  OoifTBOL. — When 
tlie  half-section  comer  on  each  side  of  a  section  are  definitely  lo- 
cated, the  half-section  line  must  be  drawn  from  one  comer  to  the 
other,  legudleos  of  its  variation  from  the  due  east  and  west  eourse. 


0.  "BMLLTPm  Location  of  Riveb  aitd  of  tiANi>— Qukbtions  of  Fact. 
'^OoMrmofCY  of  Witnessmi — Subvet. — ^The  location  of  a  river 
witk  reference  to  a  tract  of  land,  and  whether  any  particular  tract 
of  la»d  is  upon  one  or  the  other  side  of  the  river,  are  questions  of 
flMt  ts  be  determined  by  the  testimony  of  witnesses,  and  may  be 
by  the  evidence  of  witnesses  having  a  knowledge  of  the 
and  of  the  land,  although  they  may  not  have  made  a  ssrvey 
IhereoC.  ne  competency  of  the  witnesses  and  their  knowledge  of 
the  Bobjeet  are  proper  subjects  of  cross-examination  and  of  deter- 
mlaatioB  by  the  court,  as  is  also  the  extent  and  accuracy  of  any 
florrsT  ^  ^^  ^"^^  which  may  be  testified  to.— iTsMiIafi  v.  HeUbrwn, 

7.  BnMaroi  or  Subtbtob— Oomtixtenesb  of  Svbtbt. — ^Where  a  wit- 
ness testified  that  he  had  made  an  actual  survey  of  certain  lands 
In  controvenqr,  and  that  they  were  situated  to  the  south  and  east 
of  a  river  wliidi  formed  the  south  snd  east  boundaries  of  a  section 
of  load  whidi  embraced  the  lands  so  surveyed,  it  is  not  essential  that 
kt  shonld  have  surveyed  around  the  whole  section  In  order  to  deter- 
mine the  location  of  the  lands  In  question,  and  his  failure  to  do  as 
dpM  not  warrant  the  rejection  of  his  testimony. — 14, 
•at  LmB  Dxstbiot. 

OAKOBLULTION.    See  Fbaud,  7. 

GBBTIORABI. 
1.  JuBiBDiOTioH  TO  I>BOiini  MoTiow,^— WhoTs  ft  ooort  has  jnrisdlctloB 
to  hear  and  decide  a  motion  before  It,  its  decision  thereon  eaniiot 
be  reversed  or  annulled  upon  cerHorori,  no  matter  whether  the  ded- 
rfon  was  right  or  wrong,  upon  the  evidence  before  the  conrt — ffU- 
ioff  Co.  ▼.  Lighi,  56. 

X  AonoN  AT  Law— Complaint  by  Unbboubbd  Cbeditobs  of  Imbol- 

YKIT  OOBPOBATIOH — ^VOID  APPOINTMBHT  OF   REOZIVEB. — ^An   actiOB 

lalllOBd  compaay  npon  unsecmed  promissory  notes  of  the 
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company  is  essentielly  an  action  at  law,  and  is  not  changed  Into  a 
suit  in  equity,  in  which  a  receiver  may  be  appointed,  merely  because 
the  complaint  contains  allegations  to  the  effect  that  the  company  is 
insolvent  and  that  other  creditors  are  threatening  to  sue  it,  and  that 
it  has  no  property  out  of  which  the  plaintiff  will  be  able  to  satisfy 
any  judgment  it  may  obtain,  and  that  the  action  is  brought  in  behalf 
of  the  plaintiff  and  all  other  creditors  of  the  company  who  are  willing 
to  come  in  as  plaintiff^.  The  appointment  of  a  receiver  in  such  a 
case  is  unauthorized  and  void,  and  will  be  annulled  on  i)ertiormr%  if 
the  proceedings  are  commenced  in  due  time. — Smith  y.  Superior 
Court  of  Lo$  Angelet  Oountp,  848. 

8.  Consent  to  Afpointioent  of  Rbcsivkb. — The  consent  of  the  rail- 
road company  to  the  appointment  of  the  recover  does  not  affect  the 
right  of  a  creditor  aggrieved  thereby  to  have  the  order  appointing 
such  receiver  annulled  on  oertiorari. — Id. 

4.  Delay  in  Appltino  fob  Cebtiobabi — LnnrATroN  of  Tims. — ^I>e- 
lay  in  bringing  a  writ  of  certiorari  to  annul  a  judgment  or  order 
for  a  period  exceeding  one  year  Is  sufficient  to  defeat  the  application* 
unless  circumstances  are  shown  which  tend  to  excuse  the  delay. — Id. 

8w  Function  of  Writ  of  Review — Jubisdiction  to  be  Tested  by 
Face  of  Reoobd. — It  is  not  the  proper  function  of  a  writ  of  reHew 
to  add  to  or  modify  the  record  with  reference  to  jurisdictional  facts 
determined  therein,  but  to  test  the  question  of  jurisdiction  on  the 
fticts  appearing  on  the  face  thereof. — Parmers*  and  Merchants 
Bank  y.  Board  of  Equalization,  818. 

d.  Determination  of  Jubisdictional  Fact. — ^Where  the  jurisdictkm 
of  a  board  or  inferior  tribunal  is  dependent  on  a  fact  which  it  is 
required  to  ascertain  and  settle  by  its  decision,  its  decision  as  to  the 
existence  of  such  fact  is  condurive,  and  cannot  be  assailed  upon  writ 
of  review. — Id. 

T.  Jurisdiction  of  Boabd  of  Equalization,  how  Conferbed— De- 
tebmination  of  Facts  within  Jurisdiction. — ^The  fact  that  a 
bank  has  property  which  had  escaped  assessment  is  not  a  jurisdic^ 
tional  fact  upon  which  depends  the  jurisdiction  of  the  board  of 
equalization  to  order  an  additional  assessment,  but  juridiction  to 
make  such  order  is  conferred  on  the  board  by  the  statute,  by  the 
claim  that  the  bank  has  property  which  had  escaped  taxation,  and 
by  the  service  of  the  notice;  and  the  determination  of  every  fact 
determined  by  the  board  in  the  exercise  of  such  jurisdiction  is  con- 
clusive, whether  such  fact  be  erroneously  determined  or  not. — Id. 
See  Justice's  Court,  5;  Taxation,  9. 

CHECKS.    See  Banks  and  Bahkino,  8. 

COMMON  CARRIERS. 

1.  Railroads — Wrongful  Ejection  of  Passenger — ^Ltabilitt  fob 
Damages. — If  a  passenger  upon  a  railroad  train  has  paid  his  fare, 
he  cannot  be  ejected  because  he  refuses  to  pay  a  second  time,  and  if 
he  is  so  ejecteci.  the  company  will  be  liable  to  him  in  damaires, — 
Oorman  v.  Southern  Pacific  Company,  1. 

2.  Mistake  of  Conductor  as  to  Non-payment  of  Fare. — It  is  no 
defense  to  an  action  by  a  passenger  acalnat  a  nallroad  company  for 
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a  wrongful  expulsion  that  its  conductor  was  honestly  mistaken  in 
believing  that  the  passenger  had  not  paid  his  fare. — Id. 

ft.  Measure  of  Damages — Injuby  to  Feeungs. — ^Although  the  meas- 
ure of  damages  in  an  ordinary  case  of  wrongful  expulsion  of  a  pas- 
senger from  a  railroad  train,  without  unnecessary  yiolecce  or  insult, 
and  from  which  no  bodily  injury  results,  is  the  cost  of  a  ticket  from 
the  point  of  expulsion  to  the  passenger's  destination,  together  with 
an  allowance  for  such  damages  as  actually  result  from  loss  of  time, 
yet  when  the  expulsion  is  accompanied  by  undue  violence,  or  by 
insult  and  abuse,  the  jury  is  authorized  to  consider  the  injured  feel- 
ings of  the  plaintiff,  the  indignity  endured,  his  mental  suffering,  the 
humiliation  and  wounded  pride  which  one  in  his  condition  in  life  and 
standing  in  the  community  would  exi>erience,  and  to  award  him 
compensatory   damages   therefor. — Id. 

4.  Breach  of  Cabbieb's  Duty — Action  iw  Tort — ^PuwrnTK  Dak- 
AOBS. — The  wrongful  expelling  of  a  passenger  from  a  railroad  train 
is  a  breach  of  duty  on  the  part  of  the  carrier,  for  which  an  action 
in  tort  will  lie  to  recover  damages;  and  in  such  action  punitive 
as  well  as  actual  damages  are  recoverable,  if  the  circumstances  of  the 
particular  case  warrant  such  recovery. — Id. 

8w  Street-oars — Deposit  of  Fare — Reasonable  Rulb — ^Non-oomplz- 
AivcB  WITH  Demaih)— Eviction  of  Passenger. — A  rule  of  a  street- 
car company  requiring  passengers  to  deposit  their  fare  upon  entering 
the  car  is  reasonable,  and  the  refusal  of  a  passenger  to  comply  with 
the  rule  after  demand  therefor  warrants  the  company  in  evicting  him 
from  the  car,  using  no  more  force  than  is  necessary  for  that  purpose. 
— If  ye  y.  Marysville  etc.  Street  R.  B.  Co.,  461. 

COMMUNITY  PROPERTY.     See  Divobob,  8,  4;  BiABBOBD  Woicur. 

CONDITIONS.     See  Deeds,  4-6;  Fobfeitubes. 

CONSTITUTIONAL  LAW.    See  Attachment,  6;  CouimES;  Oivr; 
Place  of  Trial,  8 ;  Schools,  6 ;  Statutui,  1 ;  Tazatxok. 

CONTEMPT. 

DiSBBOABD  OF  UlHAWFUI.  ObDEB — EXCESS  OF  JUBISDICTION — HABEAS 

CoBPUB. — No  court  or  judge  has  power  to  punish  as  a  contempt  the 
violation  or  disregard  of  an  unlawful  order,  and  to  attempt  to  do 
■0  by  means  of  imprisonment  is  an  excess  of  jurisdiction,  remediable 
by  the  writ  of  hahea9  oorpu$. — Ea  parte  Brown,  83. 

CONTINUANCE.     See  Criminal  Law,  12,  13. 

CONTRACT. 

1.  CONTBAGT  OF  EMPLOYMENT — ^ACTION  FOB  BbEACH — EviDENGE — BF- 

FOBT  TO  Obtain  Different  Employment. — In  an  action  for  dam- 
ages for  the  breach,  by  the  defendant,  of  a  contract,  by  which  the  de- 
fendant agreed  to  employ  the  plaintiff  for  a  term  of  two  years,  where  it 
appears  that  the  defendant,  shortly  after  the  expiration  of  the  first 
year,  without  cause,  discharged  the  plaintiff,  and  refused  to  accept 
further  services,  or  to  pay  for  the  same,  it  is  not  error  for  the  trial 
court  to  sustain  an  objection  to  a  question  aslced  of  the  defendant 
as  to  whether  he  had  tried  to  get  employment  in  a  kind  of  business 
different  from  that  for  which  he  was  employed  by  the  defendant.—" 
Blbert  v.  Lo»  Angeles  Oas  Co.,  244. 
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2.  Statute  of  Frauds — WBiTTEif  Contract — Letters  and  Telb- 
GRAMS. — ^A  complete  contract,  binding  under  the  statute  of  frauds, 
l8  constituted  by  letters  and  telegrams  between  the  parties,  if  thty 
show  clearly  what  the  contract  is,  and  are  so  connwt*Ml  with  each 
other  that  they  may  fairly  be  said  to  constitute  one  paper  relating  to 
the  contract — Id. 
See  Attachment,  4-6;  Evidenos,  1-3;  Mechanics'  Lixirs; 
Streets  and  Hxahwats  ;  Vkndob  anb  Vendee. 

CORPORATIONS. 

1.  Quo  Warranto — Usurpation  of  Corporate  Feanohisb — ^Pabtibb 
— Corporation  de  Facto — Pleading — Bstoffel. — In  a  proceeding 
by  the  state  in  the  nature  of  a  quo  warranto  to  deprive  a  corporation 
de  facto  of  its  corporate  charter  and  procure  its  dissolution  on  the 
ground  of  a  want  of  substantial  compliance  with  the  statutory  re- 
quirements in  its  formation,  the  corporation  de  facto  is  a  necessary 
party,  and  making  it  such,  with  the  averment  that  it  is  a  corporation 
de  facto,  but  not  de  jure,  does  not  estop  the  state  from  questioning 
its  corporate  character. — People  v.  Montedto  Water  Co.f  276. 

2.  Formation  of  Corporation — Compliance  with  Statute. — ^The 
right  to  be  a  corporation  is  a  franchise,  to  acquire  which  the  pre»* 
cribed  statutory  conditions  for  the  formation  of  the  corporation  must 
be  substantially  complied  with,  without  the  omission  of  any  require- 
ment, though  a  substantial  rather  than  a  literal  oomplianoe  with 
each  provision  of  the  statute  will  sufiSce. — Id, 

8.  Articles  of  Corporation — Insufficient  Acknowledgment. — The 
requirement  of  section  292  of  the  Civil  Code,  that  artides  of  incor- 
poration must  be  subscribed  and  acknowledged  by  five  or  more  per- 
sons, is  a  condition  precedent  to  a  valid  incorporation;  and  the 
acknowledgment  of  the  articles  by  only  four  of  the  incorporators 
renders  the  articles  fatally  defective,  as  against  the  state,  and  a  pro- 
ceeding in  quo  warranto  may  be  instituted  by  the  state  to  dissolve 
such  corporation. — Id, 
4.  Right  of  Corporation  to  Depend  Action — Record  of  Copt  of 
Articles — Evidence — ^Appeal — Objection  for  First  Tim»^ 
Waiver. — ^An  objection  that  a  corporation  defendant  in  an  action 
to  quiet  title  to  land  had  not  proved  a  compliance  with  the  provisions 
of  section  209  of  the  Civil  Code,  requiring  all  corporations  to  file  a 
certified  copy  of  the  copy  of  its  articles  of  incorporation  in  eveiy 
county  in  which  it  holds  property,  and  that  therefore  it  was  not 
entitled  to  defend  the  action,  cannot  be  taken  for  the  first  time  upon 
appeal.  The  objection  is  waived,  if  not  taken  at  the  trial,  or,  at 
least,  at  the  conclusion  thereof. — Lahory  T.  Loe  Angelee  Orphan 
Asylum,  270. 
See  Attachment,  4-6;  Certiorari,  24;  Fraud,  7-18;  Munici- 
pal Corporations;  Place  of  Tbial»  i,  6^  8-10;  Subbties; 
Waxes  and  Water  Rights,  2. 

OOSTS.    See  DnoBd,  1. 

COUNTIES. 

1.  Creation  of  New  County — ^Powbr  of  Leoislaturb— Rights  and 
Obuoationb  of  Old  County. — ^The  legislature,  except  as  Testiaiiied 
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by  constitTitional  limitations,  may  chanfe  the  boandariw  «uid  extent 
of  counties  within  the  state,  consolidate  two  or  more  into  one,  or 
divide  and  create  new  counties  out  of  the  territory  of  one  or  more 
previously  existing  ones.  Upon  the  creation  of  a  new  county  out  of 
the  territory  of  another,  the  legislature,  in  the  absence  of  consti- 
tutional restrictions,  may  make  such  provision  with  reference  to  the 
public  property  and  debts,  or  their  division,  as  to  it  may  seem  just ; 
and  in  the  absence  of  any  provision  in  reference  thereto,  the  old 
oonnty  will  be  entitled  to  retain  all  public  property  and  assets,  ex- 
cept such  public  buildings  as  lie  within  the  territory  of  the  new,  and 
will  also  be  liable  for  all  its  prior  obUgations. — Counfif  of  Lo$ 
Angelei  Y.  County  of  Orange,  329. 

2.  Act  Cbeatino  Oba.nos  Gountt — Liabiutt  to  Lob  Angeles 
County  fob  Indebtedness. — Under  section  7  of  the  act  of  the  legis- 
lature of  March  11,  1889,  creating  the  county  of  Orange  out  of  a 
portion  of  the  county  of  Los  Angeles,  which  proTldes  tiiat  com- 
missioners are  to  determine  the  indebtedness  of  the  county  of  Loa 
Angeles  "existing  at  the  time  this  act  takes  effect,"  the  act  itself 
declaring  that  it  "shall  take  effect  and  be  in  force  from  and  after 
the  date  of  its  passage  and  approval,"  the  county  of  Orange  is  lia- 
ble to  the  county  of  Los  Angeles  only  for  the  Indebtedness  found 
to  be  existing  on  March  11,  1889,  and  is  not  chargeable  with  moneys 
expended  by  the  latter  county  after  that  date,  and  prior  to  the 
organization  of  the  new  county,  though  expended  within  th«  territory 
of  the  new  county. — Id. 

8.  CoNSTBUonoN  OF  Constitution — Appobttonment  of  Indebted- 
ness— DrviBioN  OF  Assets — Poweb  of  Legislature. — Section  3  of 
article  XI.  of  the  constitution,  which  provides  that  "every  county 
which  shall  be  enlarged  or  created  from  territory  taken  from  any 
other  county  or  counties  shall  be  liable  for  a  just  proportion  of  the 
existing  debts  and  liabilities  of  the  county  or  counties  from  which 
such  territory  shall  be  taken,**  relates  only  to  the  indebtedness  of 
the  county,  and  does  not  require  any  division  of  the  assets  or  prop- 
erty of  the  old  county,  but  the  disposition  of  these  matters  is  left 
to  the  determination  of  the  legislature  in  each  particular  case; 
and  it  is  competent  for  the  legislature,  in  dividing  the  property  and 
assets  of  the  county,  to  fix  upon  any  dates  which  it  chooses  to 
select  as  the  time  for  ascertaining  the  amount  and  value  of  such 
assets  and  property,  as  well  as  for  determining,  in  connection  there- 
with, the  "just  proportion"  of  the  debts  and  liabilities  to  be  aa- 
•mned  by  the  new  county. — Id, 

4.  County  Pbintinq — ^Publication  of  Delinquent  Tax  List^— 
County  Goveknment  Act — Political  Code — Repeal. — Subdivi- 
tion  23  of  section  25  of  the  County  Government  Act,  which  provides 
that  the  board  of  supervisors  shall  fix  the  price  of  all  county  adver^ 
tising,  and  that  each  county  officer  shall  procure  such  advertising 
at  a  price  not  greater  than  that  ao  fixed,  repealed  so  much  of  sec- 
don  3766  of  the  Political  Code  as  required  the  board  of  supervisors 
to  contract  for  the  publication  of  the  delinquent  tax  list  by  adver- 
tising for  sealed  proposals  to  do  the  same,  and  awarding  the  adver- 
tising of  the  list  to  the  lowest  bidder ;  and  under  such  subdivision 
the  tax  collector  is  authorized  to  select  any  newspaper  in  the  county 
and  procure  the  advertising  of  the  list,  provided  it  is  done  at  the 
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price  fixed  by  the  board  of  sapervisors,  and  he  cannot  be  compelled 
to  pabliah  it  in  any  other  way. — Journal  Puhluhing  Co.  T.  Whitney, 
283. 
6.  Advebtisehbrt  fob  Sealed  Pboposals — ^Mandamus — ^Taz  Col- 
LECTOB. — ^The  fact  that  the  collector  advertised  for  sealed  pro- 
posals for  the  publication  of  the  delinquent  tax  list  does  not  entitle 
the  lowest  bidder  to  a  writ  of  mandate  to  compel  him  t»  adFertise 
the  list  in  the  newspaper  of  such  bidder. — Id, 
See  Public  Oitioebs. 

COURTS.    See  Jubtiob's  Coubc 

CRIMINAL  LAW. 

1.  Flba  or  Orob  in  Jeopardy — ^Dischabgb  or  Jubt  roB  Failubb  to 
AOBBih— DuTT  or  Jubt  to  Accquit. — In  a  criminal  prosecation,  the 
failure  of  the  jury  to  agree,  and  their  consequent  discharge,  avoids 
the  plea  of  once  in  jeopardy ;  and  the  case  is  not  taken  oat  of  the 
rale  by  the  fact  that  the  court  instructed  the  jury  to  return  a  ver- 
dict of  not  guilty,  nor  by  the  fact  that  they  ought  to  have  returned 
such  verdict,  by  reason  of  the  state  of  the  evidence,  but  failed  to 
agree  upon  a  verdict,  through  erroneous  notions  of  some  of  the 
jurors. — People  V.  Jamee,  400. 

2.  Sbntebtob-— Impbisonment  fob  Non-payment  or  Tun — ^Povebs 
or  INTEBIOB  CouBTB — Penal  Oode. — Section  1446  of  «he  Pena! 
Code,  relating  to  proceedings  in  justices*  and  police  courts,  and  pro- 
viding that  a  judgment  that  a  defendant  pay  a  fine  may  also  direct 
that  he  be  imprisoned  until  the  fine  Is  satisfied,  in  the  proportion  of 
one  day's  imprisonment  for  every  dollar  of  the  fine,  was  not  affecter) 
by  the  amendment  of  March  19,  1801  (Stats.  1891,  p.  52),  to  sec* 
tion  1205  of  the  same  oode,  which  is  a  limitation  upon  the  powers  of 
the  superior  court,  and  provides  that  the  judgment  of  imprisonment 
•hall  not  exceed  one  day  for  every  two  dollars  of  the  fine,  nor  extent 
In  any  ease  beyond  the  term  for  which  the  defendant  might  be  im- 
prisoned.— Matter  of  Mulholland,  527. 

8.DirrEBENT  Deobees  op  Punishment — Validity  op  Statutt:. — 
The  fact  that  criminals  may  be  subjected  to  different  degrees  of  pn'>- 
ishment  for  the  same  offense  in  different  courts,  in  the  exercise  of  a 
limited  discretion,  does  not  affect  the  validity  of  the  law. — Id, 

4.  Sentence  or  Pouce  Ooubt — Habeas  CoBPUa — A  defendant  con- 
victed in  the  police  court  of  a  crime  for  which  the  punishment  by 
imprisonment  could  not  exceed  fifty  days,  and  sentenced  to  pny  m 
fine  of  one  hundred  dollars,  at  the  rate  of  one  day  for  each  dollar 
of  the  fine  remaining  unpaid,  is  not  entitied  to  release  upon  hahea* 
corpus. — Id. 

S,Evidbnob — Cboss-examination  or  Pbosecittino  Witness — Em- 
FLOYicBNT  or  ASSOCIATE  COUNSEL. — In  a  criminal  prosecution,  it  is 
error  for  the  court  to  refuse  to  allow  the  counsel  for  the  defendant 
to  ask  the  prosecuting  witness,  upon  cross-examination,  whether  he 
had  employed  an  attorney,  who  was  acting  as  assodate  counsel  for 
the  prosecution. — People  v.  Gi7Zi«,  542. 

({.Reputation  op  Defi:m)ant — Deposition — Objection  to  Evidencx 
^Reoobd  upon  Appeal. — Where,  at  the  taking  of  a  deposition  for 
Iht  defendant,  a  qoestion  was  asked  as  to  the  general  reputation  of 
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the  defendant  "for  peace  and  quiet,  and  aa  a  law^abidinff  dtlien,*' 
and  no  objection  to  the  question  appears  to  have  been  made  at  the 
taking  of  the  deposition,  but  an  objection  to  such  question,  as  not 
being  in  statutory  form,  and  as  incompetent,  was  sustained  at  the 
trial,  the  ruling  will  not  be  reversed  upon  appeal,  where  the  record 
is  silent  as  to  where  the  deposition  was  taken,  and  as  to  whether 
in  the  presence  or  absence  of  counsel  for  the  people. — Id, 

7.  Appeal — ^Aiobndicxnt  op  Rboobd— Unaxtthentigated  Copt  of  Re- 
pobteb'8  Notbs-<3habge  to  Jubt — ^Bnx  of  Exceptions. — ^A  paper 
filed  in  the  supreme  court  as  an  attempted  amendment  or  addition 
to  the  record  upon  appeal  in  a  criminal  action,  which  consists  of 
what  appears  to  be  a  certified  copy  of  the  long-hand  transcript  of  the 
oflldal  reporter's  notes  of  the  trial  judge's  charge  to  the  jury,  filed 
with  the  derk,  bat  never  indorsed  or  authenticated  by  the  judge,  is 
no  part  of  the  record,  and  cannot  be  used  to  correct  the  copy  of  the 
diarge  which  is  embraced  in  the  bill  of  exceptions  settled  and  allowed 
by  the  judge. — People  v.  Ah  Lee  Doon,  171. 

8.  COBBBSPONDENCB   RELATING    TO    DESIGNATION    OF    JUDGB — CSBTIFI- 

GATE  OF  Gotebnob's  Pbivate  Secbetaet— Bux  of  Exceptions. — A 
record  upon  appeal  in  a  criminal  action  cannot  be  amended  or  added 
to  by  the  filing  of  a  paper  consisting  of  copies,  certified  by  the  private 
secretary  of  the  governor,  of  certain  correspondence  between  the 
regular  judge  of  the  trial  court  and  the  county  clerk  on  the  one  side, 
and  the  governor  on  the  other,  relating  to  the  designation  of  another 
judge  to  preside  in  the  place  of  the  regular  judge  for  the  trial  of  the 
defendant  and  others,  whose  prosecution  had  been  commenced  by  the 
regular  judge  while  district  attorney.  To  make  them  part  of  the 
record,  they  should  have  been  embodied  in  the  bill  of  exceptions. — 
Id. 

9.  Disqualification  of  Jxtdge — Dbawing  Paiocl  of  Tebm  Jubobs.-- 
A  superior  judge,  in  ordering  and  superintending  the  drawing  of  a 
panel  of  jurors  for  a  session  of  the  court,  does  not  thereby  sit  or  act 
in  a  cause  which  subsequently  comes  before  the  jurors;  and  his  act 
in  drawing  the  jurors  is  not  void  merely  because  the  prosecution  of 
a  defendant,  whom  the  judge  is  disqualified  from  trying,  is  to  come 
on  for  trial  before  such  jurors  and  another  judge. — Id. 

10.  Challenge  to  Panel— Objection  afteb  Vebdict. — ^If  a  panel  of 
jurors  drawn  for  a  session  of  the  superior  court  is  incompetent  to 
try  a  defendant,  or  the  act  of  the  judge  in  ordering  the  jurors  drawn 
is  void  as  to  such  defendant,  the  objection  should  be  taken  by  a 
challenge  to  the  panel,  and  cannot  be  raised  for  the  first  time  after 
verdict.— Id. 

11.  Action  bt  Supebiob  Judge  of  Anotheb  County— Pbesumption  of 
JUBISDIOTION. — ^Where  a  judge  of  a  superior  oonit  of  a  county  other 
than  that  in  which  a  defendant  is  trii3d  presides  at  the  trial  of  such 
defendant,  and  no  objection  to  his  authority  is  raised  at  the  time  be 
receives  the  defendant's  plea,  it  will  be  presumed  that  he  is  lawfully 
exerdsing  jurisdiction ;  and  an  objection  that  the  order  of  the  gov- 
ernor designating  him  to  preside  in  such  court  was  not  issued  until 
two  days  after  he  received  the  defendant's  plea  is  without  merit 
It  will  be  presumed  in  such  case  that  he  was  presiding  at  the  date 
of  the  plea  by  invitation  of  the  regular  judge  of  the  county. — Id. 

12.  Continuance  —  Cumulative   Evidengs  —  Discbetion. — ^Although 
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the  rule  tbat  a  trial  will  not  be  postponed  ordinarily  for  the  imr- 
pose  of  obtaining  cumulative  evidence  is  by  n\i  means  absolate,  and 
has  no  application  to  a  case  in  which  the  only  evidence  at  hand  is 
that  of  an  interested  party,  especially  when  he  is  defendant  ander 
an  indictment  for  murder,  yet  a  refusal  of  the  court  to  grant  a  con- 
tinuance, though  not  sustainable  upon  tlio  ground  that  the  evidence 
is  cumulative,  is  not  prejudicial  error,  where  there  is  another  ground 
upon  which  the  ruling  may  have  been  made,  and  which  is  sufficient 
to  sustain  it  without  an  abuse  of  discretion. — Id, 

18.  Departube  of  Witness  roR  China — Insufficient  Showing  for 
Continuance. — It  is  not  an  abuse  of  discretion  for  a  trial  judge 
to  refuse  to  grant  a  defendant  in  a  criminal  prosecution  a  oon- 
tinaance,  asked  for  upon  his  affidavit  alleging  that  a  material  wit- 
ness, who  was  a  Chinaman,  had  sailed  for  China,  promising  to 
return,  and  that  he  was  provided  with  papers  secnring  him  the 
right  to  return^  where  it  does  not  appear  that  the  defendant  had 
direct  knowledge  of  the  facts  entitling  the  witness  to  return  and 
re-enter  this  country,  and  he  neither  stated  the  facts  nor  the  source 
of  his  information,  and  It  appeared  that  no  effort  was  made  to 
induce  the  witness  to  remain^  although  the  defendant  was  informed 
of  his  intended  departure,  and  knew  that  his  trial  was  impend- 
ing, and  no  steps  were  ever  taken  to  secare  his  testimony  by  depori- 
tion.— 7rf. 

14.  Impaneling  Jury — Voir  Dire — ^Leading  Questions  to  Jurors- 
Discretion. — It  is  within  the  sound  discretion  of  the  court  to  allow 
leading  questions  to  be  asked  of  jurors  upon  their  voir  dire. — Id. 

15.  Murder — Information — Previous  Conviction — Pardon — Wrra- 
DRAWAL  07  CHARGE  BT  CONSENT  OF  DEFENDANT. — Where  an  infor- 
mation against  a  defendant  for  murder  contained  a  charge  of  prior 
conviction  of  murder,  and  alleged  that  it  had  not  been  reversed, 
annulled,  or  set  aside,  but  it  appeared  by  the  evidence  that  the  of- 
fense had  been  pardoned,  and  the  only  thing  done  by  the  court 
in  regard  to  it  was  to  permit  the  prosecution,  with  the  consent  of 
the  defendant,  to  withdraw  that  part  of  the  charge,  no  error  of  the 
court    is    shown. — Id. 

16.  BviDENOB — Good  Disposition  of  Defendant — ^Cross-examina- 
tion. — Evidence  of  the  good  disposition  of  a  defendant  charged  with 
murder,  other  than  evidence  of  his  good  reputation,  may  be  properly 
excluded,  but  when  it  is  received  without  objection,  it  is  proper, 
npon  the  cross-examination  of  witnesses  testifying  to  the  good  dis- 
position of  the  defendant,  to  ask  them  if  they  had  heard  of  his  prior 
conviction  of  murder,  and  of  his  having  drawn  his  pistol  on  dif- 
ferent persons. — Id. 

17.  Challenge  to  Jurors — Implied  Bias — Constitutional  Law. — 
The  law  taking  away  the  challenge  to  a  juror  for  implied  bias,  on 
the  ground  that  the  juror  has  formed  or  expressed  an  unqualified 
opinion  as  to  the  guilt  of  the  accused,  is  constitutional. — Id. 

18.  Assault  to  Commit  Rape — Evidence — Testimony  of  Prosecu- 
trix.— The  testimony  of  the  prosecutrix  alone,  upon  the  trial  of  a 
defendant  charged  with  an  assault  with  intent  to  commit  rape, 
may  be  sufficient  of  itself  to  establish  a  prima  facie  case  against 
the  defendant. — People  v.  Stewart,  238. 

19.  Assault  triTH  Guilty  Intent — Arandonment  of  Intentions 


CSriminal  Law.  706 


CRIMINAL  LAW   (Oontinoed). 

BEFOBX  OonsTTincATiON  OF  AoT.^When  the  conduct  of  a  defend- 
ant charged  with  an  assault  with  intent  to  commit  rape  ia  shown 
to  have  been  such,  at  the  time  of  the  alleged  assault,  as  to  indicate 
diat  his  mind  was  bent  upon  using  whatever  force  upon  the  female 
would  be  necessary  to  accomplish  the  consummation  of  his  desires, 
the  evidence  is  sufficient  to  support  a  conviction  of  the  offense,  and 
the  fact  that  he  abandoned  his  intentions  before  the  consummation 
of  the  act,  by  reason  of  the  approach  of  other  parties,  or  by  reason 
of  the  pains  of  a  stricken  conscience,  will  not  purge  him  of  the 
legal  consequences  of  his  criminal  conduct — Id, 

20.  BviDENCB— Prostiution  of  Mind  of  Pbobeoutbiz. — ^UpoA  a 
prosecution  of  a  defendant  charged  with  an  assault  with  intent  to 
commit  rape,  evidence  showing  that  the  prosecutrix  remained  in  an 
unconscious  or  semi-conscious  state  some  hours  after  she  escaped 
from  the  defendant  is  admissible. — Id, 

21.  Imvediatb  Complaint  bt  Pbosbcutbix — Statement  ab  to  De- 
tails— Heabsat. — ^The  fact  that  the  prosecutrix  made  immediate 
complaint  is  material  and  competent  evidence,  though  her  state- 
ments as  to  the  details  of  the  affair  should  be  rejected  as  hearsay. 
^Id. 

JI2L  Ingest— Evidenoe-—Pbbviou8  Prostitution  of  Dauohteb — Re- 
GEPnoN  OF  Earnings  by  Father. — Upon  the  trial  of  a  defendant 
charged  with  having  committed  incpst  with  his  daughter,  it  is  error 
for  the  court  to  permit  the  introduction  of  evidence  by  the  prosecu- 
tion tending  to  show  that,  prior  to  the  commission  of  the  crime 
charged,  the  daughter  was  living  as  a  prostitute  with  her  mother, 
and  was  giving  to  her  father  the  earnings  of  her  shame. — People 
V.  Benoii,  249. 

23.  Larceny — Evidengb — Ownership  of  Stolen  Pbopertt — ^Posses- 
sion.— Proof  that  property  which  a  defendant  is  charged  with  steal- 
ing was  in  the  possession  of  the  prosecutrix  at  the  time  of  the  tak- 
ing is  sufficient  evidence  of  the  ownership  by  her. — People  v.  Daifia, 
194. 

24.  Information — ^Taking  against  Will  of  Owner. — It  is  not  ne- 
cessary to  allege,  in  an  indictment  or  information  for  larceny,  that 
the  property  was  taken  against  the  will  of  the  owner.  Consent  of 
the  owner  to  the  taking  is  matter  simply  of  defense,  and  the  ab- 
sence of  it  does  not  enter  into  a  prima  facie  case,  and  need  not  be 
averred  or  proved  by  the  prosecution. — Id. 

25.  Robbery — ^Alibi — Identity  of  Robber — Conflict  of  Evidence — 
Effect  of  Verdict. — In  a  criminal  prosecution  for  robbery,  where 
there  was  positive  evidence  before  the  jury  on  the  part  of  several 
witnesses  that  the  defendant  was  the  individual  who  committed 
the  offense  charged,  a  verdict  of  guilty  must  be  deemed  to  have 
determined  any  conflict  of  evidence  concerning  the  defense  of  alibi, 
or  as  to  the  identity  of  the  robber  with  the  person  accused. — People 
V.  Ftce,  459. 

26.  ITbglect  to  Request  Instruction  Omitted.— The  failure  of  the 
court,  in  a  criminal  prosecution,  to  instruct  the  jury  upon  any  prop- 
osition deemed  essential  by  the  defendant  is  not  error,  where  no  re- 
quest  is   made   for  such    Instruction. — Id. 

27.  Perjury — Evidence — Testimony  in  Cause  where  Perjury  was 
Committed— Materiality. — Upon  the  trial  of  a  defendant  charged 
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with  perjury,  evidence  of  the  testimony  which  the  witnesBea  gave 
at  Che  trial  in  which  it  was  alleged  the  perjury  was  committed,  and 
the  state  of  the  cause  in  which  the  alleged  false  testimony  was 
given,  may  be  proven,  in  order  to  show  the  materiality  of  the  lat^ 
ter;  and  where  evidence  of  such  previous  testimony  was  given  for 
the  purpose  of  showing  as  a  fact  that  the  testimony  had  been 
given,  and  was  expressly  limited  to  that  purpose,  an  objection  to 
such  evidence,  upon  the  grounds  that  the  defendant  was  not  present 
when  the  testimony  was  given,  and  had  no  opportunity  to  examine 
or  cross-examine  the  witnesses,  that  one  of  the  witnesses  was  Uv- 
ing  within  the  jurisdiction,  and  should  have  been  called  himself, 
and  that  the  other  witness  was  dead,  and  therefore  his  former  tes- 
timony could  not  be  introduced,  is  without  merit — People  v.  Lem 
Tott,  224. 

28.  Testimony,  when  Materiai.. — The  testimony  of  a  witness  may 
be  material  when  contradicting  a  part  of  the  testimony  given  by 
another  witness  which  is  material,  or  If  going  to  the  credit  or  dis- 
credit of  other  witnesses. — Id, 

29.  RiOHT  o»  Defendant  to  be  Ck>NFBONTED  with  Witnes8E8. — ^The 
rule  that  a  defendant  in  a  criminal  action  must  be  confronted  with 
his  witnesses  does  not  apply  upon  a  prosecution  for  perjury,  where 
all  that  is  sought  to  be  proven  is  the  mere  fact  that  certain  tes- 
timony had  been  given  upon  the  trial  where  the  alleged  pexjnry 
was  committed,  and  the  defendant  is  confronted  with  the  witnesses 
who   testify  as  to  that  fact— 7d. 

30.  Testimony  of  Short-hand  Reforteb — Reading  from  NoTsa. — 
Where  the  official  stenographic  reporter  of  the  court  in  which  the 
trial  was  had  wherein  the  alleged  perjury  was  committed  was  sworn 
as  a  witness  upon  the  trial  of  the  defendant  for  perjury,  and  tes- 
tified that  he  had  taken  notes  of  the  testimony  in  the  former  trial, 
and  that  they  were  correct  it  was  not  error  for  the  trial  court  to 
allow  him  to  read  the  testimony  from  his  notes,  subject  to  cross- 
examination. — Id. 

81.  Materiauty  of  False  Testimony — Qitbstion  of  Law — Incon- 
sistent Instructions. — On  a  trial  for  perjury,  the  question  of  the 
materiality  of  the  alleged  false  testimony  is  always  one  of  law  for 
the  court  and  not  of  fact  for  the  jury ;  and  it  is  error  for  the  court 
111  instructing  the  jury,  to  leave  the  question  to  the  jury  in  one  part 
of  the  instrv'^^'ons.  while  in  another  part  it  is  decided  by  the  court 
and  taken  aww.f  from  the  jury. — Id. 

82.  Province  of  Court  and  Jury. — While  the  jury  has  the  naked 
power  to  decide  all  the  questions  arising  on  the  general  issue  of  not 
guilty.  It  only  has  the  rip:ht  to  find  the  facts,  and  apply  to  them 
the  law  as  given  by  the  court. — Id. 

83.  Instruction — Facts  Showing  Materiauty. — On  a  trial  for  pei^ 
jury,  it  is  the  duty  of  the  court  to  instruct  the  jury  as  to  what 
facts  would  show  material  testimony. — Id, 

84.  Immaterial  Testimony  upon  Trial  fob  Murder. — In  a  prosecu- 
tion for  perjury,  where  it  appears  that  upon  a  trial  for  murder, 
in  which  the  alleged  false  testimony  was  given,  there  was  no  con- 
flict of  testimony,  and  no  issue  as  to  the  fact  that  the  person  mur- 
dered was  found  lying  in  front  of  her  house,  wounded,  it  is  imma- 
terial to  know  who  carried  her  into  the  house,  and  evidenoe  that 
one  of  the  witnossos   tostifipd   that  he   and   another   person   rarrfed 


Criminal  Law.  701 


CRIMINAL  LAW  (Oontimied). 

her  into  the  house,  it  not  appearing  thai  he  testified  at  that  trial 
to  any  other  fact  material  to  the  case,  whereas  the  defendant  tes- 
tified that  they  did  not  carry  her  in,  but  that  two  Chinamen  did, 
does  not  show  that  the  defendant's  evidence  was  material,  and  an 
instmction  to  the  Jury,  to  the  effect  that  such  testimony  was  ma- 
terial, is  erroneoQS. — Id. 

39.  Time  of  Materiautt. — ^The  alleged  false  testimony  must  be  shown 
to  have  been  material  at  the  time  when  it  was  given. — Id. 

86.  Dtino  Declabahoiv — Matesialttt  of  DiscnEDrnNG  Bvideno»— 
iNSTBUcnoN — Duty  of  Court. — Where  a  witness  has  testified  to 
a  dying  declaration  of  the  deceased  as  to  who  killed  her,  evidence 
of  the  defendant  accused  of  perjury  that  she  told  him  she  did  not 
know  who  shot  her  may  be  material,  as  tending  in  some  degree 
to  discredit  the  dying  declaration;  but  the  court  should  determine 
whether  the  declaration  was  a  dying  declaration  before  instructing 
as  to  the  materiality  of  the  alleged  false  testimony. — Id. 

37.  Oboss-ezakination — ^Witness  Appearing  upon  Seoond  Trial — 
BxPLANATiow  OF  DELAY. — Where  a  witness  testified  upon  the  trial 
of  a  defendant  for  perjury,  alleged  to  have  been  committed  during 
a  murder  trial,  that  he  was  present  and  saw  the  deceased  shot,  that 
he  was  not  a  witness  upon  the  first  trial  of  the  person  charged  with 
the  murder,  and  had  told  no  one  what  he  knew  about  the  shooting 
until  he  was  picked  up  on  the  street  during  the  second  trial  of  such 
person,  and  taken  to  the  district  attorney's  office,  it  is  error  for  the 
oosrt  to  refuse  to  allow  the  defendant  to  ask  the  witness,  on  cross- 
examination,  who  took  him  to  the  district  attorney's  ofllce,  for  the 
purpose  of  showing  how  he  came  at  so  late  a  time  to  tell  what  he 
knew  about  the  case. — Id. 

H8.  Seduction  xtwder  Promise  of  Marriaos — Bvtdenoe — Chaste 
Charaoter  of  Prosecutrix — Qualification  of  Witness. — On  the 
trial  of  a  defendant  charged  with  the  reduction  '>f  an  unmarried  fe- 
male of  previous  chaste  character,  under  promise  of  marriage,  the 
testimony  of  a  witness  for  the  prosecution  that  he  had  known  the 
prosecutrix  for  one  or  two  years,  and  had  roomed  in  the  house 
where  she  was  employed,  and  had  never  known  of  any  improper 
conduct  on  her  part  is  not  objeciionable  upon  the  ground  that  it 
did  not  appear  that  the  witness  had  had  opportunities  for  observa- 
tion sufficient  to  qualify  him  to  testify. — People  v.  Samonset,  448. 

39.  OoMPETENCY  OF  EVIDENCE. — Testimony  of  a  witness  for  the  prosecu- 
tion that  the  prosecutrix  had  lived  with  her  for  two  years,  and  dur- 
ing all  that  time  was  a  woman  of  good  character  and  good  repute, 
is  admissible  as  tending  to  prove  that  the  prosecutrix  was  a  woman 
of  previous  chaste  character. — Id. 

40.  Good  Faith  in  Making  Promise.  ^The  offense  of  the  seduction  of 
an  unmarried  female  of  previous  c>iaste  character,  under  promise  of 
marriage,  as  defined  by  section  268  of  the  Penal  Code,  is  complete, 
if,  under  and  by  means  of  the  promise  of  marriage,  the  female  is  in- 
duced to  surrender  her  chastity  to  the  promisor,  and  he  then  re- 
fuses to  fulfill  his  promise;  and  it  is  no  defense  to  a  prosecution 
therefor  that  when  he  made  the  promise  he  intended  In  good  faith 
to  carry  it  out. — Id. 

41.  Cross-examination — Impeachment  of  Defendant — Contradtc- 
TORY   Affidavit — Reference   to    Inadmissirle    Affidavit. — ^The 
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trial  court  properly  permitted  the  prosecution  to  read  In  evideu*- 
upon  cross-examination  of  the  defendant,  an  affidavit  made  and  u8<h1 
by  him  upon  a  motion  for  a  new  trial  in  a  civil  action  instituted 
against  him  by  the  prosecutrix,  where  it  appeared  that  the  affidavit 
tended  to  contradict  the  statements  made  upon  hit  examination  in 
chief,  and  proi>erly  refosed  to  allow  the  defendant  to  read  certain 
affidavits  therein  referred  to,  which  were  not  admissible  for  any 
purpose.—-/^ 

12.  INSTBUOTZON'-^ — ^MATTERS  OF  FACT — PBEVIOUB  ChASTB  ChABAOTKB. 

— An  instruction  asked  for  by  the  defendant,  to  the  effect  that  if  tiie 
Jary  should  find  that  prior  to  the  alleged  seduction  the  prosecatiix 
oonmiitted  lewd  and  immodest  acts,  and  did  not  deport  herself  as  a 
virtuous  woman  should,  that,  in  that  event,  she  was  not,  at  the  time 
of  the  alleged  seduction,  a  female  of  previous  chaste  character,  eveo 
if  it  should  appear  that  she  did  not  actually  have  illicit  sexual  in- 
tercourse, is  an  instruction  upon  matters  of  fact,  and  is  properly 
refused  by  the  court.— -7(2. 
43.  Request  vob  Instbuotion  Already  Ghhen. — The  refusal  of  the 
coart  to  give  an  instruction  to  the  jury,  asked  for  in  a  criminal  pit»- 
•eation,  is  not  error,  where  the  matter  contained  therein  is  clearly 
and  fully  stated  in  another  instruction  already  given. — Id. 
Sm  Affkal,  12. 

DAMAGES. 

1.  Wanton  Tbbspass — Province  of  Jubt — Excbsstvb  Daicaqbb. — 
Where  a  trespass  is  committed  from  wanton  or  malicious  motives,  or 
a  reckless  disregard  of  the  rights  of  others,  or  under  drcnmstanees 
of  great  hardship  and  oppression,  the  measure  and  amount  of  dam- 
ages are  matters  for  the  jury  alone ;  and  the  court  will  not  ^staxb 
the  verdict  on  the  ground  that  the  damages  are  excessive,  on  leas  the 
amount  of  damages  is  so  disproportionate  to  the  injury  proved  as  ts 
make  it  clear  that  the  jury,  in  rendering  the  verdict,  must  have  acted 
under  the  influence  of  passion  or  prejudice. — Oorman  v.  Sauihern 
Pacific  Co.,  1. 

2.  Unnecessabt  Violence  and  Insult  to  Passengeb — Dakaqbs  not 
BxCESSrvE. — A  verdict  of  five  hundred  dollars  damages  for  the 
•rrongful  expulsion  of  a  passenger  from  a  railroad  train  cannot  be 

■«Ald  to  be  excessive,  where  it  appears  from  the  evidence  of  the  pas- 
.fenger   that   the   conductor  used   unnecessary   violence   and    insult, 
which  caused  mental  suffering  and  humiliation  upon  the  part  of  the 
passenger. — Id, 
See  Attachment,  S-12;  Common  Cabbiebs,  1-4;  Salk. 

•/EBTOR  AND  CREDITOR.     See  Insolvency  ;  Payment. 

DEEDS. 

1.  Mezioan  Gbants — Deed  of  Rancho  by  Name. — A  raneho  made  up 
of  several  Mexican  grants  may  acquire  a  name,  and  pass  by  a  deed 
under  the  same. — Vejar  v.  Mound  City  Land  and  Water  AModa- 
tion,  659. 

2.  Addition  to  Rancho  San  Jose— Ambiguity  or  DEacBipnoN  iw 
Deed — Extbinsic  E\^DENCE. — It  appearing  that  the  original  grant 
of  tha  Rancho  San  Jose,  after  juridical  possession  tlieieof  Tras  given. 
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warn  supplemented  by  another  grant  of  one  league  in  addition  thereto^ 
Jaridlcal  possession  of  which  was  given  under  the  name  of  Azusa, 
and  that  in  the  proceedings  for  the  confirmation  for  both  grants  the 
additional  league  grant  was  sometimes  called  Azusa,  but  the  entire 
tract  was  referred  to  as  the  Rancho  San  Jose,  a  deed  of  the  "Ran- 
eho  San  Joee'*  by  name,  referring  to  the  confirmation  proceedings 
for  further  description,  is  ambiguous,  and  extrinsic  evidence  is  ad- 
missible to  show  that  the  entire  tract  was  known  as  and  called  the 
Baneho  San  Jose,  and  that  the  grantor  so  understood  it. — Id. 
8.G0NDUCT  OF  Pasties  Subseqxtsnt  to  Deed. — ^The  conduct  of  the 
parties  subsequent  to  the  making  of  a  deed  is  competent,  and  often 
▼«ry  material,  evidence  in  determining,  in  case  of  an  ambiguityt 
what  was  determined  to  be  conveyed. — Id. 

4.BBEA0H   OF  C>ONDITION    SUBSEQUENT — RE-BNTBT  OF  GrANTOB — AO- 

TioH  TO  Compel  Reconvetance — Removai.  of  Cloud. — ^Where  a 
deed  of  land  contained  a  condition  subsequent,  to  the  effect  that  the 
grantee  should  maintain  a  lumber-yard  thereon  for  a  period  of  Ave 
years,  but  the  grantee  maintained  the  lumber-yard  for  less  than  OM 
jear,  whereupon  the  grantor  re-entered  for  condition  broken,  and  de- 
manded a  reconveyance,  which  the  grantee  refused  to  make,  except 
upon  the  repayment  to  him,  by  the  grantor,  of  the  purchase-money 
paid,  less  any  damage  the  latter  had  sustained,  the  grantor  is  en- 
titled to  maintain  an  action  to  compel  a  reconveyance  of  the  land 
for  breach  of  the  condition  and  to  remove  the  cloud  caused  by  the 
vecord  of  the  grantee's  deed. — Parsons  v.  Smilie,  647. 

BLOdndition  to  Maintain  Lumbeb-tabd— -^'Wilijtjl**  Bbxaoh— 
FkNDiNG  A0AINST  EVIDENCE. — A  finding,  by  the  court,  that  the 
breach  of  the  condition  to  maintain  a  lumber-yard  upon  the  premises 
granted  was  not  "grossly  negli?:ent  or  willful  or  fraudulent,**  is  not 
sustained  by  the  evidence,  where  it  appears  that  the  breach  was  the 
Intentional  or  voluntary  act  of  the  will  of  the  grantee,  the  evidence 
showing  that  within  a  year  from  the  time  the  lumber-yard  was 
started  it  was  entirely  removed  from  the  premises  by  the  grantee.*- 
Id. 

6L INJUBT  TO  Gbantob — Mabkbt  Value  of  Pbemisbs — Imhatebxal 
FiNDmo. — A  finding  that  the  grantor  had  not  sustained  any  injury 
by  the  breach  of  conditions,  and  that  the  price  paid  for  the  lots 
was  the  then  market  value,  is  immaterial. — Id. 

7.  Deliveby — Assent  of  Gbantob. — Delivery  is  the  force  that  vita- 
lizes an  instrument;  and  a  deed  can  take  no  effect  until  delivery, 
which  is  dependent  upon  the  assent  of  the  grantor. — Gould  v.  Wife, 
682. 

&  Clandestine  Possession  of  Obanteb — ^Non-fulfillhsnt  of 
Agbeed  Conditions — ^Title. — Where  a  grantee  named  in  a  deed 
secures  possession  thereof  clandestinely,  or  in  any  manner  without  a 
fulfillment  of  the  agreed  conditions,  or  consent  of  the  grantor  to  a 
delivery,  there  is  no  delivery  of  the  deed,  and  no  title  passes  to  the 
grantee. — Id. 

9.  Fbaudulent  Mobtqage  bt  Gbantee  befobe  Deliveby — ^MoBTOAas 
TO  Gbantor  for  Purchase-money — Priority. — Where  an  intending 
purchaser  of  land  contracted  with  the  owner  thereof  for  its  purchase, 
agreeing  to  pay  part  of  the  purchase-money  in  cash,  and  to  execute 
a  mortgage  for  the  balance,  and  after  the  deed  was  signed  and  a» 
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knowledged,  and  while  it  was  lying  upon  the  table  of  a  conyeyanceF. 
who  was  engaged  in  preparing  the  notes  and  mortgage,  which  were 
to  be  delivered  contcmix)raneously  with  the  deed,  the  purchaser  took 
it  from  the  room,  and  without  the  knowledge  of  the  grantor  negotiat- 
ed a  loan  thereon  from  a  third  party,  executing  a  mortgage  therefor, 
and  about  a  half-hour  thereafter  be  returned  to  the  grantor  and 
signed  the  mortgage  and  notes :  held,  that  the  delivery  was  not  com- 
plete until  the  mortgage  and  notes  to  the  grantor  were  signed,  and 
that  the  mortgage  of  the  grantee  created  no  lien  upon  the  property 
as  against  the  grantor. — Id, 

10.  Negligence  of  Grantor — Estoppel — Non-delivebt  or  Deed.— 
Ia  such  case  the  act  of  the  grantor  in  allowing  the  deed  to  be  re- 
moved from  the  room  before  the  execution  of  the  mortgage,  even 
conceding  it  to  be  negligence  on  his  part,  was  not  such  degree  of  neg- 
ligence as  to  create  an  estoppel  against  him  in  favor  of  the  mort- 
gagee of  the  grantee  without  notice  to  prevent  a  plea  of  non-delivery 
of  the  deed  to  the  grantee. — Id» 
See  Vendob  and  VBNiiak 

DELIVERY.    See  Deeds,  7. 

DESERTION.    See  Alimony. 

DIVORCE. 

1.  Costs  of  Reference — Order  ALLownfO  Mortoagk  of  Httsband's 
Property — Power  of  Court — Evidence. — In  an  action  for  divorce 
by  a  husband  against  his  wife,  where  a  decree  was  rendered  in  favor 
of  the  wife,  and  a  referee  was  appointed  to  take  testimony  and  re- 
port thereon  as  to  the  character,  condition,  and  value  of  the  property 
of  the  husband,  preliminary  to  a  rendition  of  final  judgment,  and  the 
decree  required  the  costs  and  expenses  of  the  reference  to  be  paid  by 
the  husband,  and  the  referee  filed  a  petition  to  have  the  husband  pay 
a  certain  sum  into  court  for  the  payment  of  the  costs  of  the  reference, 
an  order  of  court  authorizing  the  husband  to  mortgage  his  realty  for 
the  purpose  of  securing  the  money  is  within  the  power  of  the  courts 
and  is  a  proper  order. — White  V.  White,  G04. 

2.  Ability  of  Husband  to  Pay  without  Mortgage — Appeal — Con- 
flicting Evidence. — A  contention  by  the  wife  that  the  husband  was 
able  to  procure  money  from  otlier  sources  to  pay  the  expenses  of  the 
reference,  and  that  therefore  the  mortgage  should  not  be  made,  will 
not  be  sustained  upon  an  appeal  from  the  order,  where  the  evidence 
on  such    issue  is  conflicting. — Id, 

8.  Appeal — Review  of  Discretion — Judgment  Dividing  Communitt 
Property — Error  not  Amounting  to  Abuse  of  Discretion. — 
Although,  ordinarily,  the  exercise  of  the  discretionary  power  of  the 
trial  court  will  not  be  revised  by  the  appellate  court  except  upon  the 
ground  that  such  power  has  been  abused,  yet  upon  an  appeal  from 
a  judgment  dividing  community  property,  in  an  action  for  a  divorce 
npon  the  ground  of  adultery  or  extreme  cruelty,  section  148  of  the 
Civil  Code  provides  a  dirfftr*»nt  rule,  and  subjects  the  exercise  of  the 
discretion  of  the  trial  court  in  dividing  the  community  property  to 
revision  upon  appeal  for  any  apparent  degree  of  error,  thonsh  not 
amounting  Co  an  abuse  of  discretion. — Stroei^nM  T,  Strogytuki,  189. 
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4.BzTBnaB  Obuxltt— Awabd  ov  CtoionnnTT  PBOMiri't  fo  Wm. 
In  an  action  by  a  wife  against  her  husband  for  a  divoTCe  npon  the 
ground  of  extreme  cruelty,  a  judgment  granting  a  divorce  to  the 
wife,  and  dividing  the  community  property  equally  between  the 
epousee,  should  be  modified  upon  appeal  by  awarding  all  the  com- 
munity property  to  the  wife,  where  it  appears  that  the  husband  is 
earning  from  forty  to  sixty  dollars  a  month,  while  the  wife  and  a 
minor  daughter  awarded  to  her  ere  left  to  earn  their  own  support, 
and  the  entire  community  property  consists  of  a  house  and  lot,  worth 
but  about  two  thousand  dollars,  together  with  the  household  and 
kitchen  furniture. — Id^ 

S.  Pbzsvmftioit  upon  Appeal — Sbpabatb  PB0FSBTT'-Fnn)iNG8.— 
Where  the  record  is  silent  as  to  separate  property,  it  cannot  be  pre- 
sumed upon  appeal  that  either  party  has  any  separate  property,  and 
it  must  foe  presumed  that  the  court  found  all  the  material  facts  not 
admitted  by  the  pleadings. — Id, 
See  ALDcoirr. 
UBCTMENT. 

1.  PosBESBioir  OP  DKrENDAJft^-FAiLUBB  OV  PROOF. — ^In  an  action  to 
recover  possession  of  land,  where  the  evidence  fails  to  show  that  the 
defendant  was  in  possession  at  the  commencement  of  the  action,  the 
plaintiff  is  not  entitled  to  juogment. — Fraeier  v.  Lynch,  370. 

S.TRB8PA8S  ov  Defendants — Laok  ov  Possession — Vebdiot 
AAAIN8T  EviDENOE. — Where  the  evidence  given  in  such  action  on 
the  part  of  the  plaintiff  has  reference  to  certain  acts  done  by  the 
defendants  on  the  land  a  few  days  before  the  action  was  commenced, 
and  tends  rather  to  show  a  trespass,  or  a  prevention  of  the  plaintiff 
from  going  thereon,  than  an  actual  possession  thereof  by  the  de- 
fendants, and  it  was  testified  on  behalf  of  the  defendants  that  from 
that  time  until  the  commencement  of  the  action  neither  of  them  was 
in  possession,  or  exercised  any  control  of  the  land,  and  there  is  no 
evidence  of  any  subsesuent  act  by  either  of  them  with  reference  to 
the  land,  or  that  either  of  them  was  in  possession  of  the  iand  at 
the  time  of  the  commencement  of  the  action,  or  for  several  days 
prior  thereto,  a  verdict  in  favor  of  the  plaintiff  will  be  set  aside  as 
not  sustained  by  the  evidence, — Id, 

8.  iNSTBUcnoN — Presumption  of  Possession  from  Trespass. — ^Ab 
instruction  to  the  jury  that  if  they  should  find  from  the  evidence 
that,  a  few  days  before  the  commencement  of  the  action,  the  de- 
fendants were  upon  the  premises,  or  entered  thereon  and  drove  the 
plaintiff  and  her  agents  and  employees  off  the  premises,  and  pre- 
vented them  from  plowing  the  premises,  by  threats  or  force,  such 
acts  were  acts  of  possession  on  the  part  of  the  defendants,  and  that 
if  there  was  no  evidence  to  the  contrary,  they  might  presume  and 
find  that  the  defendants  were  in  possession  at  the  time  of  the  com- 
mencement of  the  action,  is  erroneous.  Possession  of  the  defendant* 
must  be  shown  as  a  fact,  and  cannot  be  inferred  from  the  meze 
commission  «f  a  trespass  by  defendants  upon  the  possession  of  plain- 
tiff.—7(f. 

4.  Presumption  as  to  Continuanct:  of  Trespass. — ^There  is  no  pre- 
sumption of  law  that  a  trespass  continues  from  the  tims  of  the  com- 
mission  until  any  subsequent  date. — Id, 
See  HoHBBTSAo,  8;  Partition,  i. 
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BLBOTIONS. 

1.  Oditodt  or  Ballots — ^Durr  ov  Rboibtbab— JuusDicnoir  op 
Maqibtbate — Gbiminal  Law — ^Fiulud  bt  Inspxctob  or  Election. 
Sections  1265  and  1266  of  the  Political  Code,  proTiding  tat  the  pre- 
aenration  and  custody  of  the  ballots  cast  at  an  election,  impose  upon 
the  derk  or  registrar  the  duty  of  keeping  the  packages  of  balloti 
imopened  and  unaltered  for  twelve  months,  after  which  time  he  is 
to  bnm  them,  unless  a  contest  has  been  conmienced  is  some  tribunal 
of  competent  jurisdiction;  and  no  magistrate  has  the  power.  In  a 
criminal  prosecution  against  an  inspector  of  election  aoeaaed  of 
fraud  in  the  conduct  of  the  election,  to  compel  the  r^strar  or  derk 
to  produce  and  open  the  packages;  and  an  order  adjudging  the  reg- 
istrar guilty  of  contempt  of  court  in  refusing  to  produce  and  open 
them,  and  committing  hijn  to  imprisonment  therefor,  is  void,  and 
the  prisoner  will  bs  rrieased  upon  a  writ  of  hdbeoB  eorpmt. — Bm 
pmrte  Brown,  88. 

2.  JuBisDicTioN  or  CkHJBTS — OoHPKUJNO  Pboduotioh  qt  Bkbt  Bvi- 
DENcs — ExcEpnoir — ^Powsb  or  Leoislatubx — PBESBsvATioir  or 
Ballots  fob  Blxotioiv  Gontssts. — ^As  a  general  piindple,  all 
courts  have  the  power  to  compel  the  production  of  the  best  eTideno» 
within  the  reach  of  their  process,  and  material  to  the  issue  to  be 
tried,  and  the  parties  to  the  litigation  have  a  right  to  the  produc- 
tion of  such  oTldenoe  for  the  enforcement  or  the  defense  of  their 
rights,  yet  it  is  within  the  power  of  the  legislature  to  set  sndi  prin- 
ciple aside,  in  pursuance  of  a  policy  whidi  it  deems  of  paramount 
importance,  and  they  have  set  aside  that  prindple,  in  puvsnanee  of 
the  paramount  object  to  preeerve  the  best  evidence  of  the  actual 
vote  cast  at  an  election,  and  to  protect  it  until  it  can  be  examined 
lA  a  tribunal  authorised  to  try  contested  election  eases. — li. 


EMINENT  DOMAIN. 

1.  PuBUo  Use — LiiaTATioN  or  Authobitt — ^Paoor  or  Aobnct  raoM 
Statb. — ^The  right  of  eminent  domain  can  be  ezerdsed  only  in  be- 
half of  those  public  uses  which  the  legislature  has  authorised,  and 
in  the  mode  and  with  the  limitations  prescribed  by  the  statute  au- 
thorizing it.  Whoever,  under  claim  of  agency  from  the  state,  would 
deprive  an  owner  of  his  property,  by  the  exercise  of  eminent  domain, 
must  show  not  only  that  the  use  is  a  public  use,  but  also  that  the 
legislature  has  authorized  the  right  for  that  particular  use,  and  in 
the  mode  in  which  he  is  seeking  to  appropriate  it. — Lindsay  Imffa- 
tion  Co,  v.  Mehrtms,  676. 

2.  LiBGIslativb  Declaration  or  Public  Use — Poweb  of  Judiclabt 
— ^Determination  or  Individual  Case. — Where  the  legislature  hap 
designated  the  uses  in  behalf  of  which  the  right  of  eminent  domain 
may  be  ?xerd9ed,  the  designation  is  a  legislative  declaration  that 
such  uses  are  public,  and  will  be  recognized  by  the  courts:  but 
whether,  in  any  individual  case,  the  use  Is  a  public  use  must  be  de- 
termined by  the  court  from  the  facts  and  circumstances  of  that  case, 
— /d. 

3.  Supplying  Farming  NKionRORHOODS  with  Water — Effect  or 
Code  Frovtston. — Sertion  12.38  of  the  Code  of  Civil  Procedure,  irfv- 
Ing  the  ripht  of  eminent  domain  for  the  construction  of  canalii  nnA 
ditches  for  supplying  farming  neighborhoods  with  water,  is  a  ler««- 
lative  declaration  that  the  use  is  a  public  use,  and  the  declaration 
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most  be  regarded  as  falling  within  the  scope  of  legislative  daty  In 
providing  for  the  public  welfare. — Id. 

4.  AFFLXGATION      of      TEBMS — "FaBMINQ       NeIGHBOBHOOD** — ^"PUBIJO 

Usk" — EviDBNCB. — The  term  "farming  neighborhood,"  as  used  in  the 
code  provision,  is  an  indefinite  expression,  and  whether  it  can  be 
applied  to  any  particular  tract  of  land  must  be  determined  by  evi- 
dence ;  and  the  term  **public  use*'  is  also  an  expression  of  indefinite 
■ignification,  and  its  application  to  the  facts  of  any  particnlar  ease 
is  to  be  determined  from  evidence. — Id, 

5.  Definition  of  "Fabmino  Neighbobhood" — Nukbbb  of  Pbofbik- 
TOBS — Single  Ownebship. — A  "farming  neighborhood"  is  a  region 
in  which  there  are  several  tracts  of  farming  land  with  a  proximity  of 
location,  and  which  can  be  regarded  as  a  whole  with  reference  to 
some  common  interests,  although  they  are  distinct  in  boundaries, 
and  held  in  individual  proprietorship.  Its  extent  need  not  be  char- 
acterized by  fixed  boundaries,  nor  is  its  existence  determined  by  any 
definite  number  of  proprietors,  and  while  a  tract  of  land,  thongh 
large  in  extent,  might,  if  held  in  different  proprietorships,  constitute 
a  neighborhood,  yet  it  would  not  if  it  were  held  in  single  ownership. 

•.Enjoyment  of  Use — Numbeb  of  Pebsons  Capable  of  Bnjot- 
ICENT. — It  is  not  necessary,  in  order  to  render  the  supplying  of  water 
to  a  farming  neighborhood  a  public  use,  that  the  entire  public  shall 
enjoy  the  use,  or  even  that  it  be  capable  thereof,  but  the  use  must 
be  capable  of  enjoyment  by  all  who  may  be  within  the  neighborhood, 
And  there  must  be  within  that  neighborhood  so  great  a  number  of 
the  entire  public  as  to  destroy  its  character  as  a  private  nse. — Id. 

7.  Pboximitt  of  Sevebal  Tbacts — Residence  of  Pbofbietobs — Cul- 
tivation of  Lands. — It  is  the  proximity  of  several  tracts  of  land 
which  constitutes  a  farming  neighborhood,  and  it  is  not  necessary,  in 
order  that  the  use  should  be  public,  that  a  proprietor  should  reside 
upon  or  cultivate  his  land  in  person,  but  it  is  sufficient  that  the 
lands  are  cultivated  by  tenants  or  employees  of  the  proprietors. — Id, 

8.  Ownebship  op  Stock  in  Cobpobation  Plaintiff. — Where  the  right 
of  eminent  domain  is  sought  to  be  exercised  for  the  purpose  of  the 
building  of  canals  and  ditches  for  supplying  a  farming  neighbor- 
hood with  water,  the  fact  that  the  owners  of  the  land  in  the  neigh- 
borhood are  stockholders  of  the  corporation  seeking  the  right,  and 
that  a  majority  of  the  stock  ie  owned  by  a  few  persons,  who  are  also 
the  owners  of  the  greater  iwrtion  of  the  land  to  be  supplied  with 
water,  does  not  of  itself  change  the  supplying  of  water  to  the  neigh- 
borhood from  a  public  to  a  private  use,  although  such  facts  should 
properly  be  considered  in  determining  whether  the  region  constitutes 
a  farminir  neighborhood,  and  whether  the  supplying  of  water  there- 
for is  a  public  use. — Id. 

9.  Questions  of  Fact— Con clusivet^^ess  of  Findings — Review  up- 
on Appeal — Discretion. — The  questions  as  to  whether  a  particular 
region  is  a  farming  noishl^orhoofl,  and  whether  the  supplying  of 
water  to  that  neip:hborliood  constitutes  a  public  use  within  the 
meaning  of  section  123S  of  the  Code  of  Civil  Procedure,  providing 
that  the  right  of  eminent  domain  may  be  exercised  in  behalf  f  cer- 
tain public  ust^i,  amrjnir  which  are  included  canals  and  ditches  for 
supplying  farming  neighborhoods  with  water,  are  questions  of  fact 
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for  the  trial  court  to  determine,  and  its  decision  thereon  is  conclu 
sive,  where  there  is  any  evidence  to  support  it,  and  there  is  no  abuw 
of  discretion  shown. — Id. 

EMPLOYER  AND  EMPLOYEE.    See  Contract. 

EQUALIZATION,  BOARD  OF.    See  Taxation,  9-15. 

EQUITY.    See  Fobfeitttbbs ;  Fraud;  Laches;  Trust, 

ESTATES  OF  DECEASED  PERSONS. 

1.  Appointment  of  Administrator — Nominee  of  Parents — ^Pubuo 
Administrator. — ^The  nominee  of  the  father  and  mother  of  a  de- 
ceased person  is  entitled  to  letters  of  administration  upon  the  estate, 
in  preference  to  the  public  administrator. — Estate  of  BeJeU,  339. 

2.  Construction  of  Code — Nominee  of  Person  Entitled— Pbi- 
VKRRED  Right. — Under  section  1379  of  the  Code  of  Civil  Procedure, 
the  nominee  of  any  person  entitled  to  administration  upon  an  estate 
by  virtue  of  section  1365  of  that  code  has  a  preferred  right  to  the 
Administration  over  a  person  belonging  to  any  subsequent  class  men^ 
tkmed  in  the  latter  section.  Section  1379  is  general,  and  applies 
to  each  of  the  classes  of  persons  named  in  section  1365. — Id. 

8.8FaoxAL  Right  of  Surviving  Husband  or  Wife  to  Nominati — 
QUAUFICATION  OF  PERSON  NOMINATING. — ^The  provision  in  section 
1S6S  of  the  Code  of  Civil  Procedure,  giving  to  the  surviving  husband 
or  wife  the  right  to  nominate  some  competent  person,  does  not 
TCstriet  the  right  of  requesting  an  appointment  to  them,  to  the  ez- 
dnsion  of  the  general  right  of  nomination  conferred  by  section  137^, 
but  constitutes  a  spedal  provision  for  the  appointment  of  the 
nominee  by  the  surviving  husband  or  wife,  irrespective  of  whether 
they  are  themselves  entitled  to  administration,  while  in  other  cases 
only  the  nominee  of  one  who  is  himself  competent  to  serve  can  be 
eonsidered. — Id, 

4.  Effect  of  Written  Nomination — Waiver  of  Right  of  Adminib- 
TRATioN — Second  Nomination — Right  of  Fiest  Nominee. — A 
written  request,  by  one  entitled  to  letters  of  administration  upon  an 
estate,  for  the  appointment  of  a  nominee  is  a  waiver  and  rellnqniab- 
ment  of  his  right  to  administration  in  favor  of  the  nominee ;  and  a 
■nbsequent  request  of  the  nominor  for  the  appointment  of  another 
person  does  not  render  Ineffective  the  first  request,  and  an  applies- 
tlon  thereon  for  letters  of  administration. — Id, 

5.  Right  of  Administration — Guardian  of  Minor  Heir — Written 
Request. — A  guardian  of  a  minor  heir,  not  being  one  of  the  persons 
named  in  section  1365  of  the  Code  of  Civil  Procedure  to  whom  ad- 
ministration must  be  granted,  cannot,  by  a  written  request,  confer 
upon  another  person  the  right  to  administer. — Estate  of  Woods,  42S. 

6.  Setting  aside  Homestead — Adverse  Title. — Upon  an  application 
to  set  aside  a  homestead  for  the  widow  and  minor  children  of  a 
decedent  out  of  property  claimed  to  belong  to  the  estate,  and  in- 
ventoried as  such,  the  question  of  the  validity  of  an  adverse  titie 
claimed  by  contestcnts  to  an  undivided  interest  !n  the  property 
sought  to  be  set  apart  is  one  not  proper  to  be  litigated,  and  it  is 
error  for  the  court  to  refuse  to  set  aside  the  homestead. — Estate  of 
Kimherlit,  281. 
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7.  LiTiQATioN  OF  ADVERSE  TiTUL — Whether  the  oontestanti  ftoqnired 
an  interest  in  the  property  described  in  the  petition  for  homestead 
under  foreclosure  proceedings  can  only  be  determined  in  an  appro- 
priate action  brought  for  that  purpose,  and  not  in  tne  proceeding! 
to  set  aside  the  homestead  in  the  probate  court — Id, 

8.  Sbttlemsnt  of  Execxjtob's  Account — Quabdian  and  Wari>— 
Disputed  Title  to  Pbopebtt — Jurisdiction  of  Probate  Coubt — 
Parties. — Where,  upon  the  settlement  of  an  annual  account  of  an 
executor,  a  legatee  under  the  will  objected  thereto,  upon  the  ground 
that  the  executor  had  property  in  his  possession  belonging  to  the 
estate,  and  for  which  he  had  not  accounted,  in  answer  to  which  the 
executor  alleged  that  the  property  belonged  to  his  ward,  and  he 
held  it  as  her  guardian,  and  had  returned  it  to  the  court  in  his  in- 
Tentory  and  appraisement  of  the  estate  of  the  ward,  and  objected 
to  the  jurisdiction  of  the  probate  court  to  hear  and  determine  the 
question,  the  ward  being  no  party  to  the  proceeding,  an  Issue  warn 
thereby  raised  as  to  where  the  legal  title  to  the  property  rested, 
which  the  probate  court  had  no  jurisdiction  to  hear  and  determine. 
Where  it  becomes  apparent  from  the  pleadings  that  matters  of  title 
to  property  are  at  issue,  such  matters  should  be  left  to  other  courts 
for  determination,  care  being  exercised  that  all  parties  interested 
should  be  fairly  and  fully  represented  at  the  trial. — BI$iiiUe  of  Haat, 
23Z 

•.  REPBESBITTATION  of  WabO  BT  ExECUTOB — GONFLXOmVG  Tbustb.— 
The  executor,  npon  the  settlement  of  his  final  account,  is  not  in  a 
position  to  represent  his  ward  as  guardian  at  the  trial  of  an  issue 
as  to  her  title  to  property  claimed  to  belong  to  the  estate,  his  two 
positions  of  trust,  as  executor  and  guardian,  being  in  direct  antag- 
onism upon  the  question  of  property  rights  involved  in  the  proceed- 
ing, and  the  probate  court  has  no  jurisdiction  to  quiet  the  title  of 
the  estate  to  the  property  as  against  the  ward.  The  executor  could 
not  be  heard  npon  appeal  from  an  order  assuming  to  quiet  such 
title  if  it  were  not  for  his  prospective  personal  liability  in  one  or 
the  other  of  the  estates. — Id, 

10.  Deposit  of  Funds  bt  ADicmiSTBATOB  tn  his  Own  Nahb— Lia- 
bilitt  fob  Loss — Good  Faith. — An  administrator  who  deposits 
funds  of  the  estate  in  a  bank  in  his  own  name,  without  any  designa- 
tion or  indication  of  his  representative  capacity,  is  personally  liable 
for  the  loes  of  the  deposit,  resulting  from  a  failure  of  the  bank, 
although  he  had  no  other  funds  or  account  with  the  bank,  and 
made  the  deposit  therein  for  the  express  purpose  of  keeping  it 
separate  from  his  individual  funds,  and  the  bank  was  of  good  credit 
and  standing,  and  was  believed  by  him  to  be  solvent  and  safe.  In 
such  case  the  good  faith  or  intention  of  the  administrator  in  making 
the  deposit  in  his  own  name  is  in  no  way  InTolved. — B$tvte  of 
ArffueUo,  196. 

11.  Construction  of  Code— Willful  and  Unneoessabt  MiNGLma 
OF  Trust  Property. — The  liability  of  the  administrator  in  such  a 
case  is  not  limited  nor  changed  by  section  2236  of  the  Civil  Code, 
which  provides  that  "a  trustee  who  wilfully  and  unnecessarily 
mingles  the  trust  property  with  his  own,  so  as  to  constitute  himself 
in  appearance  its  absolute  owner,  is  liable  for  ltd  safety   in  all 
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events  ;'*  but  that  section  is  In  accord  with  the  general  role,  cad  In 
effect  declares  it-— /d. 

12.  MoBTOAGs  BT  ADiainsTRATO&— Reoital  ow  Obdeb  or  Ck>inix. — ^A 
mortgage  of  property  of  a  decedent,  executed  by  the  administrator 
of  the  estate  pursuant  to  an  order  of  the  superior  court,  duly  made, 
under  the  provisions  of  sections  1577  and  1578  of  the  Code  of  Civil 
Procedure,  which,  after  referring  to  the  order  of  the  superior  court 
authorizing  its  execution,  recites  that  'the  mortgagor,  pnnoant  to 
the  order  last  aforesaid,  mortgages  to  the  mortgagee,'*  sufficiently 
shows  that  the  mortgage  was  executed  by  the  mortgagor  In  his  char- 
acter as  administrator.  In  pursuance  of  law,  and  the  order  of  the 
superior  court  directing  its  execution. — Thomai  v.  Parker,  458. 

18.  Obdkb  to  Show  Causk — PuBLicATioir — Sebvicb  ttfon  Mxnob 
Heibs. — An  order  to  show  cause  why  the  real  estate  of  a  decedent 
should  not  be  mortgaged,  made  under  the  provisions  of  sections  1577 
and  1578  of  the  Code  of  Civil  Procedure,  and  which  was  duly 
published  as  provided  In  subdivision  8  of  section  1578  of  the  Code 
of  Civil  Procedure,  is  not  insufficient  because  It  does  not  dlreet  or 
require  personal  service  upon  the  minor  heirs. — Id. 

14.  Guabdian  ad  Litem — ^Jubisdiction — Ibbbothabitt — ^VAUiiiTr  o» 
MoBTGAOE. — In  proceedings  for  the  mortgaging  of  property  of  a  de- 
cedent, by  the  administrator  of  the  estate,  under  sections  1577  and 
1578  of  the  Code  of  Civil  Procedure,  the  appointment  of  a  guazdiao 
ad  litem  of  minor  heirs  is  not  required.  The  court  which  has  Juris- 
Action  to  administer  the  estate  has  Jurisdiction  to  authorise  the 
mortgage;  and  the  non-appointment  of  a  guardian  ad  Utem  Is,  at 
most,  only  an  irregularity,  which,  by  the  terms  of  the  code,  cannot 
impair  or  invalidate  the  proceedings,  or  the  mortgage  given  in  pur- 
suance thereof.— /tf. 
See  Advkbbx  Possession,  4,  S. 

ESTOPPEL.    See  Cobfobations,  1;  Deeds,  10;  IfABBm  Wowm^  t; 
Ueohanios'  Iakrs,  8;  Stbsbis  ahd  Hishwatb,  27;  Tsun;  L 

BVIDBNOB. 

1.  Wbitten  Oohtbaot  to  Pat  Mohet— Oral  AossEianrT— Tim  or 
Payment. — ^Where  a  written  contract  for  the  payment  of  money  is 
silent  as  to  the  time  for  the  payment,  it  is  competent  to  prove  by  parol 
evidence  that  a  period  or  event  had  been  orally  agreed  upon  between 
the  parties  at  which  payment  should  bo  made. — Siverg  ▼.  fiftvert,  518. 

2.  Rule  as  to  Pabol  Bvidenoe — Contemfobaitbous  Obal  Aqbeb> 
iCBNT. — ^The  rule  excluding  oral  evidence  affecting  the  terms  of  a 
written  instrument  does  not  apply  when  the  parties  have  not  incor- 
porated into  the  instrument  all  of  the  terms  of  thdr  agreement,  and 
when  the  evidence  offered  or  the  oral  agreement  sought  to  be  proved 
is  not  inconsistent  with  the  terms  embodied  in  the  instrument,  evi- 
dence of  a  contemporaneous  oral  agreement  as  to  any  matter  upon 
which  the  instrument  is  silent,  and  which  is  not  inconsistent  with 
its  terms,  cannot  be  said  to  contradict  or  vary  the  terms  of  the  writ- 
ten instrument. — Id. 

8.  Contract  Payable  on  Demand — Finding  as  to  Obal  Aqb^ocsnt. 
— Where  a  written  contract  for  the  payment  of  money  fails  to 
specify  any  time  for  its  performance,  the  instrument  becomes  pay^ 
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ftbte  iminediately  upon  demand  for  paymait  Wh«n  such  demmnd 
was  made  before  the  commencement  of  the  actiont  and  also  in  ac- 
cordance with  an  oral  understanding  between  the  parties  as  to  tie 
time  «f  paysient,  the  fact  that  oral  evidence  was  admitted  to  show, 
and  the  court  found,  that  the  defendants  orally  agreed,  at  the  time 
of  the  execution  of  tne  contract,  to  pay  the  money  whenever  they 
should  sen  certain  real  estate  therein  described,  and  that  such  sale 
had  been  made  prior  to  the  plaintiff's  demand,  could  not  prejudice 
the  defendants.— /d. 

4.  AsflUMPscr— Monet  Loaihbd  to  Hotel  ConPOSATZOii — TRkJtBWtM  or 
Gausk  or  AonoN — Dexd  raoM  Stockholdkb  to  Oo-stookholdebs. 
In  an  action  against  a  hotel  corporation  to  recover  a  sum  of  money 
claimed  to  have  been  loaned  to  the  corporation  by  the  plaintiff, 
where  the  answer  alleged  as  a  defense  that  before  the  commence- 
ment of  the  action  the  plaintiff  had  transferred  the  demand  to  other 
parties,  and  was  not  the  owner  or  holder  thereof,  and  the  evidence 
showed  that  the  plaintiff  had  made  the  advances  of  money  as  a  stock- 
holder in  the  corporation  defendant,  a  deed  from  the  plaintiff  to  the 
alleged  transferees,  who  were  also  stockholders  in  the  ooiporation, 
transferring  all  of  the  plaintiff's  interest  in  all  the  property  belong- 
ing to  the  corporation,  "including  all  furniture  and  fixtures,  insure 
ance,  papers,  stock,  books  of  account  bills  receivable,  accounts, 
claims,  and  advances,  business,  and  good-will,"  is  properly  admitted 
in  evidence,  upon  the  part  of  the  defendant,  as  tending  to  show  n 
sale  and  transfer  by  the  plaintiff  to  the  transferees  therein  named 
of  the  demand  against  the  corporation,  which  is  the  basis  of  the 
aeti<m. — Darhy  v.  Arrowhead  Hot  Springs  Hotel  Oo.^  884. 

5.  Pabol  BviDicfCB  to  Explain  Deed. — The  hotel  corporation  not  be- 
ing a  party  to  the  deed  from  the  plaintiff  to  a  portion  of  the  le- 
maining  stodiholders,  and  not  having  any  shares  of  stock  to  be  sold, 
or  any  claims  for  money  advanced,  notwithstanding  the  description 
in  the  deed  is  of  property  belonging  to  the  hotel  company,  including 
stock  and  moneys  advanced,  it  is  competent  to  show  by  parol  evi- 
dence that  the  plaintiff  had  made  advances  of  money  as  a  stock- 
holder to  the  corporation,  which  were  the  subject  of  the  transfer, 
and  thus  explain  the  language  of  the  contract  by  reference  to  the 
circumstances  under  which  it  was  made. — Id, 

6.  CoNSTBUcnoN  or  Written  Instrument. — Courts  cannot  adopt  a 
construction  of  any  legal  instrument  which  shall  do  violenee  to  the 
use  of  language  or  to  the  rules  of  law. — Id. 

7.  Nbqlxqenob — Action  aqainst  Railway  Gokpant — Obdeb  vob  De- 
uvEBT  or  Pafebs — Impeachment — Inoonsistent  STATBMBifT. — 
In  an  action  against  a  railway  company  for  damages  for  injuries  re- 
eeived  by  the  plaintiff  because  of  the  negligence  of  the  defendant, 
it  Is  proper  for  the  court  to  compel  the  defendant's  counsel  to  de- 
Hver  to  plaintiff's  counsel  a  bundle  of  papers  or  package  containing 
certain  written  statements  of  employees  of  the  defendant  in  relation 
to  the  facts  surrounding  the  occurrence  which  caused  the  plaintiff's 
injury,  where  it  appears  that  the  bundle  was  in  the  court-room,  In 
the  possession  of  the  defendant's  counsel,  and  that  plaintiff's  coun- 
sel had  been  allowed  to  examine  it,  and  desired  to  use  it  as  a  founda- 
tion to  impeach  the  testimony  of  one  of  the  defendant's  employees. 
who  was  a  witness  for  the  defendant,  and  who  had  made  one  of  the 
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■tatementa  which  was  at  variance  with  hia  testimony. — Fred  ▼. 
Market  Street  Cable  Wy  Co.,  40. 

8.  Physician  as  Witness — Visit  for  Keport  to  Defendant — Pbb- 
80BIBIN0  FOB  PERSON  INJURED. — It  is  proper  for  a  physician  to 
testify,  in  an  action  for  dnmap^es  for  pei-sonal  injuries,  as  to  informa- 
tion acquired  by  him  of  the  pliysiciul  condition  of  the  party  injured. 
if  he  has  visited  such  injured  party  upon  the  suggestion  of  the  de- 
fendant, and  stated  to  her  that  he  came  tliere  solely  and  entirely  at 
the  request  of  the  defendant  to  ascertain  the  nature  and  character 
of  her  injuries,  for  the  purpose  of  reporting  them  to  the  defendant, 
And  confines  his  conduct  to  such  examinntion  and  report;  yet  when* 
it  appears  that  he  continued  to  visit  and  prescribe  for  her.  and  that 
the  information  acquired  by  him  was  obtained  while  visiting  her  at 
her  request  and  prescribing  for  her,  such  evidence,  if  objected  to  by 
her,  is  properly  excluded. — Id, 

•.  Pabtnebship — Declarations  of  Co-defendant. — Declarations  of 
one  defendant  to  the  effect  that  anotlier  defendant  and  he  were  part- 
ners, made  in  the  absence  of  such  other  defendant,  are  incompetent, 
as  against  the  latter,  to  establish  the  fact  of  partnership,  when  such 
fact  is  in  issue. — Salinas  City  Bank  v.  De  Witt,  78. 

10.  Admission  of  Incompetent  Evidence — Appeal — Presumption  of 
INJUBT. — ^Where  there  is  a  conflict  of  evidence  upon  an  issue  in  a 
case,  all  the  evidence  upon  that  point  becomes  material,  and  the 
introduction  of  any  incompetent  testimony  Is  presumed  to  cause  an 
injury  to  the  opposite  party. — Id. 

11.  Judicial  Notice — Records  in  Former  Proceedings — Qualtfica 
noN  of  Bxecutob — Finding  without  Evidence. — A  court  will  not 
take  judicial  knowledge  of  the  contents  of  its  records  in  former  ac- 
tions or  proceedings;  and  findings,  without  the  introduction  of  evi- 
dence to  sustain  them,  that  a  decedent,  represented  by  the  plaintiff 
AS  executor,  died  before  the  commencement  of  the  action,  that  his 
will  was  admitted  to  probate,  that  letters  testamentary  were  issued 
♦o  the  plaintiff,  and  that  the  plaintiff  was  qualified  to  act  as  exr^utor, 
cannot  be  sustained. — Ralphs  v.  hensler,  206. 

See  Advebse  Possession,  1-3,  5;  Agency,  6-8;  Appeal,  9; 
Boundaries,  1-3.  6,  7;  Contract;  Criminal  Law.  5.  6.  12,  16, 
18,  20-23,  25,  27,  29.  34-41;  Dkeds.  2,  3;  Elections.  2;  In- 
flOLVENCT,  2,  3;  Municipal  Corpobationb,  1,  2,  7;  Negu- 
oenoe;  New  Trial,  1,  2,  7,  8. 

HXBOUTION.    See  Mobtoaoe,  7-11, 

EXECUTORS    AND    ADMINISTRATORS.    See    Estates   of   De- 
ceased Pebsonb. 

FARMING  NEIGHBORHOODS.    See  Eminent  Domain,  8-9. 

FINDINGS. 

1.  Embodiment  of  Evidence  and  Mattkrs  of  Law. — ^The  practice  of 
drawing  findings  which  consist  of  a  dotnilod  statoment  of  the  evi- 
dpnce  and  thf»  ro'^T)Oftivp  claims  of  the  parties  to  the  action.  tojreth«r 
with  the  viewf*  of  thp  cnnrt  upon  mattprR  of  law.  is  ow^  not  to  be 
commended.     If  it  is  desirable  in  any  case  to  place  the  evidence  be- 


FOBFBITUBES.  719 


FINDINGS  (Oontliraed). 

fore  the  appellate  oonrt,  *  mot!<m  tm  *  new  trial  ehoald  be  made.^- 
Bo$hoioii8  y.  Viekel,  10. 

2l  Failure  to  Find  ufok  Issui — Eyidenoi — ^Appeal. — ^The  omlesion 
of  the  trial  conrt  to  find  upon  an  issue  is  not  an  error  for  which 
the  Jndgment  will  be  reversed,  where  it  does  not  appear  that  e^- 
dence  was  introdnoed  in  relation  to  tncfa  issue. — Rogen  ▼.  Dufft  66. 

8L  OoNSTBUonoN — Appeal  fbom  Judgment — Inferbnob  pbok  Facts 
FouiTD. — The  findings  of  the  trial  court  are  to  reoeire  sndi  a  con- 
struction as  will  uphold  rather  than  defeat  its  Judgment  thereon, 
and  whenever,  from  the  facts  found  by  it,  other  facts  may  be  in- 
ferred which  will  support  the  judgment,  such  inference  will  be 
deemed  to  have  been  made  by  the  trial  court,  and  upon  an  appeal 
from  that  Judgment  the  appellate  court  will  not  draw  from  those 
fticts  any  inference  of  fact  contrary  to  that  which  may  have  drawn 
by  the  trial  court  for  the  purpose  of  rendering  euch  Judgment. — 
Bree9€  T.  Brooks,  72. 

4.  Deoisiok  upon  Fobmeb  Appeal — Findings  upon  Second  Triai-— 
The  findings  of  the  court  upon  a  second  trial,  after  the  decision  of 
this  court  upon  a  former  appeal,  must  be  deemed  to  have  been  made 
in  the  light  of  that  decision  as  to  what  was  essential  to  a  recovery 
by  the  plaintiffs,  and  its  failure  to  find  from  the  evidence  the  facts 
then  declared  to  be  essential  to  such  recovery,  as  well  as  Its  own 
construction  of  its  findings,  made  by  rendering  judgment  for  the  de- 
fendants, most  be  regarded  as  its  own  conclusion  that  the  evidence 
was  insuffident  to  Justify  such  findings  as  under  the  former  opinion 
of  this  court  would  authorize  a  decision  in  favor  of  plaintiffs. — Id. 

B.  General  Findinos — Support  of  Judgment. — A  general  finding 
that  all  the  allegations  of  the  complaint  are  true,  and  the  denials 
and  allegations  of  the  answer  are  untrue,  is  sufilcient  to  support  a 
Judgment  in  favor  of  a  county  for  the  collection  of  a  license  tax 
soed  upon. — County  of  San  Diego  v.  Beifert,  694. 
See  Appeal,  6;  Eminent  Domain,  9;  Evidence,  U;  Insteuo- 
TiONS,  2;  Insolvency,  3,  4;  Mechanics'  Dlens,  8»  4. 

FIRB  INSURANOB.    See  Insurance. 

FORFBITURBS. 

1.  Forfeiturb — Relief  in  Bquitt-— Ck)MPENSATioN. — Although  equity 
will  relieve  against  a  forfeiture  for  breach  of  a  condition  when  the 
act  may  be  performed  afterwards  or  compensation  can  be  made  for 
it,  yet  unless  a  full  compensation  can  be  given,  so  as  to  put  the  party 
in  precisely  the  same  situation,  equity  will  not  interfere.  If  the 
act  be  willfully  done,  or  where  the  condition  is  for  the  performance 
of  a  collateral  act,  or  one  for  which  the  court  has  no  certain  rule 
by  which  to  measure  the  damages,  beyond  their  own  arbitrary  Judg- 
ment In  the  matter,  equity  will  not  relieve. — Parsons  v.  8miUe,  647. 

2.  Construction  of  CJode — Standard  of  "Compensation" — "Will- 
ful" Breach  of  Duty. — Assuming,  without  deciding,  that  section 
3275  of  the  Civil  Code,  which  provides  for  relief  from  a  forfeiture 
incurred  by  the  terms  of  an  oblijration  upon  making  full  compensa- 
tion, "except  in  case  of  a  jrrossly  noirliirent,  willfuU  or  fraudulent 
breach  of  duty,"  applies  to  forfeiture  for  breach  of  condition  subse- 
auent  in  deeds,  the  compensation  therein  provided  for  will  only  be 
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made  where  there  is  some  measure  or  standard  by  which  it  can  be 
estimated,  and  the  exception  of  the  case  of  a  "willful"  breach  of 
duty  applies  to  any  "spontaneous,"  or  "voluntary,"  or  "intentional" 
failure  to  comply  with  the  condition,  and  does  not  require  that  the 
breach  should  be  malicious. — Id. 
8.  Unpbofitableness  of  Lumbeb-tabd — Relief  in  Equity. — Equity 
will  not  relieve  the  grantee  from  his  obligation  to  perform  the  con- 
dition expressed  in  the  deed  as  to  the  maintenance  of  the  lumber- 
yard because  the  findings  establish  that  at  the  date  of  the  execution 
of  the  deed  there  was  great  excitement  in  the  real  estate  market  re- 
garding values  and  prospects  of  improvement  and  the  laying  out 
of  towns  on  unoccupied  land  in  that  vicinity,  that  the  grantor  rep- 
reseated  that  he  and  others  would  require  large  quantities  of  lumber 
for  building  houses  and  other  purposes,  which  representations  were 
believed  to  be  true  by  both  the  grantor  and  grantee,  but  that  both 
were  deceived  thereby,  and  that  large  quantites  of  lumber  were  not 
required,  either  by  the  grantor  or  other  persons,  and  that  very 
little  lumber  was  sold  by  the  grantee,  and  that  there  was  very  lit- 
tle if  any,  demand  for  a  lumber-yard  upon  the  premises  at  the  time, 
or  since  the  lumber-yard  was  discontinued. — Id. 

4.  Relief  fboii  Onerous  Contract. — A  court  of  equity  will  not  set 
aside  the  deliberate  contracts  or  obligations  of  parties  fairly  and 
freely  assumed,  merely  because  time  may  show  that  the  obligation 
was  onerous  or  unprofitable. — Id. 

5.  Enforcement  of  Forfeiture — Statutory  Right  to  Reconvey- 
ance— Breach  of  Condition  Subsequent. — The  rule  that  equity 
will  not  enforce  a  forfeiture  at  suit  of  a  party  claiming  it  does 
not  apply  to  an  action  to  compel  a  reconveyance  of  land,  and  to 
remove  a  cloud  upon  the  p1aintifif*s  title,  after  his  title  has  been  re- 
vested by  re-entry  for  breach  of  a  condition  subsequent.  Such  an 
action  Is  taken  out  of  the  ordinary  rule  of  procoodinj?s  in  equity,  and 
is  based  upon  the  statutory  right  to  a  deed  given  by  section  1100 
of  the  Civil  Code,  which  provides  thnt  "where  a  grant  is  made  upon 
condition  subsequent,  and  is  snbsor|iif»ntly  dofeated  by  the  non-per- 
formance of  the  condition,  the  person  otherwise  entitled  to  hold 
under  the  grant  must  reconvey  to  the  grantor  or  his  successors,  hf 
grant  duly  acknowledged  for  record." — Id, 

FORGERY.    See  Banks  and  Banking,  8. 

FRANCHISE.    See  Corporations,  1-3. 

FRAUD. 

1.  Constructive  Fraui>— Voluntary  Gift  to  Son  by  Aged  Mothbi 
Exclusion  of  Other  Children — Illiteracy. — The  transfer  by  an 
aged  mother,  by  way  of  gift,  of  all  her  estate  to  one  of  her  sons,  to 
the  exclusion  of  all  her  other  children,  will  not  be  set  aside  as  con- 
•tructively  fraudulent,  whore  it  appears  that  the  pift  was  made  freely 
and  voluntarily,  and  with  full  knowledge  of  all  the  facts  and  com- 
prehension of  the  nature  and  effect  of  the  transfer,  and  in  the  execn- 
tion  of  a  purpose  lonj?  entertained  by  her,  originating  in  a  desfn 
to  show  her  appreciation  of  the  son*s  devotion  and  services,  and 
without  any  undue  influence  or  fraud  upon  his  j»art,  although,  by  roA- 
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■on  of  her  illiteracy  and  want  of  experience  and  knowledge  of  bnsl- 
nees  affairs,  she  was  not  able,  unassisted,  to  take  care  of  her  prop- 
erty, and  by  reason  thereof  was  liable  to  be  deceived  and  imposed 
npon  by  desigrning  persons  in  the  transaction  of  her  business. — 
8oherane$  v.  Soheranes,  140. 

SlTbust  Relation — Scbutint  of  Bquitt — Right  of  Son  to  R»- 
OKmc  Bounty  fboic  Motheb. — ^Transactions  between  an  aged 
mother  and  her  son,  in  whom  she  reposes  high  trust  and  confidence, 
which  result  in  the  yoluntaiy  transfer  to  the  son  of  all  of  her  prop- 
erty, should  be  thoroughly  sifted  by  a  court  of  equity ;  but  there  is 
no  rule  which  creates  a  disability  in  the  son  to  take  a  bounty  under 
■nch  circumstances,  and  where  the  deed  is  voluntarily  given  by  the 
mother  with  her  eyes  open,  and  there  is  no  imputation  of  undue  in- 
fluence, it  will  not  be  set  aside  merely  upon  the  ground  that  an  hon- 
orable man  would  not  accept  a  gift  which  strips  the  mother  of  all 
of  her  property  and  leaves  her  dependent  upon  the  charity  of  others. 
— W. 

8L  Disposition  of  Whole  Estate  of  Donob. — ^A  person  in  possession 
of  all  of  his  faculties  has  a  right  to  dispose  of  all  of  his  property  as 
he  sees  fit,  and  a  voluntary  disposition  will  not  be  set  aside  sim- 
ply because  the  donor  has  divested  himself  of  all  of  his  property. 
—Id. 

4.  Pbesxticptive  Invauditt  of  Tbanbfbb— Bubden  of  Pboof — ^Fbo 
Action  of  Donob. — Although  transactions  between  an  aged  or  dis- 
eased and  enfeebled  parent  and  one  of  several  children,  whereby  the 
parent  conveys  his  entire  estate  to  such  child,  to  the  exclusion  of 
other  children  dependent  upon  his  bounty,  will  be  watched  by  courts 
of  equity  with  the  most  scrutinizing  jealousy,  and  will  generally  be 
held  presumptively  void  upon  a  showing  of  confidential  relations, 
without  a  showing  by  the  donor  of  any  actual  imposition  upon  him, 
and  will  be  set  aside  upon  the  discovery  of  the  least  fraud,  and  the 
burden  is  upon  the  donee  to  show  that  the  gift  was  made  freely  and 
voluntarily,  with  full  knowledge  of  all  of  the  facts,  and  with  perfect 
nnderstanding  of  the  e£fect  of  the  transfer,  yet  where  It  Is  shown 
by  the  donee  that  the  gift  was  freely  and  voluntarily  made,  and  no 
imposition  was  practiced  upon  the  donor,  the  conveyance  will  not 
be  set  aside. — Id, 

8.  MOBAL  Obligations  not  Bnfobgeable  in  BQurrr. — ^Neither  courts 
of  equity  nor  law  will  enforce  mere  moral  obligations ;  and  a  volun^ 
tary  conveyance  will  not  be  set  aside  merely  because  of  such  moral 
obligations,  however  strongly  they  appeal  to  the  sentiment  of  equity 
and  Justice. — Id. 

6.  Want  of  Intjependent  Adtiob — Great  Age  of  Donob. — ^The  fact 
that  the  mother  did  not  have  independent  advice  will  not  vitiate  a 
free  and  voluntary  gift  to  her  son,  made  with  a  full  understanding  of 
bII  the  facts  and  of  the  effect  of  the  transfer,  nor  does  the  fact  that 
she  was  of  great  age  alone  warrant  the  setting  aside  of  the  oon» 
veyance. — Id, 

7.  Corpobations — Fbattd  of  Promoters — Setting  aside  Decree  of 
Foreclosure — Cancellation. — A  corporation  may  maintain  an 
action  to  annul  a  decree  of  foreclosure  of  a  mortgage  upon  its  prop- 
erty, and  to  cancel  the  notes  and  mortgage  for  fraud  in  their  pro- 
eorement  by  false  representations  of  the  promoters  of  the  oorpora- 
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tion  and  their  agents,  made  to  subscribers  to  stock  as  to  the  price 
at  which  the  land  was  obtained  by  the  promoters  under  a  bid  at  an 
administrator's  sale,  and  that  it  was  intended,  in  organizing  th^ 
corporation,  to  place  all  the  stoclcholders  upon  an  equal  footing,  by 
purchase  of  the  land  at  the  bottom  price  at  which  it  was  bid  in  at 
the  sale,  and  to  complete  the  purchase  at  the  price  bid.  and  by 
fraudulent  concealment  from  the  other  subscribers  of  the  fact  that 
two  of  the  subscribers  were  acents  of  the  promoters,  acting  for  a 
commission  to  sell  the  land  to  the  corporation  at  a  price  much  greater 
than  the  amount  of  the  bid.  whereby  the  subscribers  were  induced 
to  subscribe  to  the  stock  and  to  consent  that  the  corporation  should 
execute  the  notes  and  mortgage  for  such  greater  price. — Bw-MiBnon 
Land  and  Water  Co.  v.  Flash,  610. 

8.AGBEEMENT  BETWEEN    SUBSOBIBEBS — PUBOHASE  BT  OOBFOBATIOir — 

Assignment — Right  of  Action  fob  Fbaud. — Where  an  agreement 
between  individuals,  who  afterwards  became  subscribem  to  the 
stock  of  a  corporation,  agreeing  individually  to  purchase  land  in  the 
proportions  in  which  they  became  subscribers  to  such  stock,  was 
not  a  binding  contract  of  purchase,  for  want  of  a  party  who  pro- 
posed or  agreed  to  sell,  and  the  intention  of  the  subscribers  to  the 
agreement  was  not  to  purchase  the  land  individually,  but  to  become 
sabseribers  to  s  corporation  to  be  organised,  which  should  purchase 
the  land,  and  which  obtained  a  deed  under  the  contract  to  purchase 
lt»  and  executed  notes  and  mortgage  for  the  pnrchase-money,  the 
corporation  must  be  regarded  as  the  purchaser,  and  it  is  not  nec- 
essary that  the  subscribers  to  the  agreement  should  assign  to  the 
corporation  their  right  of  action  for  fraud  in  the  sale  of  the  land 
to  them. — Id, 
9.  Pbomoteb  Defined — ^Fidttoiabt  Relation  to  Ck>BFOBATioN — Sitb- 
sobiftion  of  Shabe-holdebs  upon  Tbubt. — ^A  promoter  of  a  cor- 
poration is  a  person  who,  by  his  active  endeavors,  assists  is  pro- 
curing the  formation  of  the  company  and  the  subscription  of  its 
shares,  whether  he  afterwards  becomes  connected  with  the  company 
or  not,  and  he  is  considered  in  law  as  occupying  a  fiduciary  rela- 
tion to  the  corporation  and  to  its  shareholders  who  subscribe  upon 
the  trust  that  tiie  promoters  will  control  the  enterprise  for  the  bene- 
fit of  the  company. — Id, 

10.  PUBOHASE  FROM  PbOKOTEB — ^DUTT  TO  DI8OLO8B  FAOTS — ^&IlSBKPBB- 

8ENTATI0N — ACTIONS  BT  CoBPOBATioN. — A  promoter  of  a  corpora- 
tion, who  Induces  others  to  subscribe  for  shares  for  the  purpose  of 
Belling  property  to  the  company  when  organized,  must  faithfully 
disclose  all  facts  relating  to  the  property  which  would  influence 
those  who  form  the  company  in  deciding  upon  the  Jadidousness 
of  the  purchase,  and  if  he  is  guilty  of  any  misrepresentation  of  facts 
or  suppression  of  truth  in  relation  to  the  character  and  value  of 
the  property  or  Us  personal  interest  in  the  proposed  wal^  the 
company  will  be  entitled  to  set  aside  the  transaction,  or  recover  com- 
pensation for  any  loss  It  has  suffered. — Id, 

11.  Setting  aside  Judgment  of  Foreclosube — ^Laches — ^Knowledge 
OF  Fraxtd. — ^An  action  by  the  corporation  to  set  aside  the  decree 
of  foreclosure,  and  to  cancel  the  mortgage  given  for  purchase-money, 
on  the  ground  of  fraud  of  the  promoters  of  the  corporation  in  sell- 
hig  land  to  the  corporation  and  procuring  the  mortgage,  Is  not  barred 
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by  laches  because  it  appeared  that  the  defrauded  stockholders  had 
feneral  notice  of  the  fraud  within  one  month  after  the  foreclosure 
sale,  and  no  motion  was  made  within  six  months  to  set  aside  the 
decree,  when  It  does  not  appear  that  they  were  then  sufficiently  Inr 
formed  of  the  particulars  of  the  fraud,  or  as  to  the  eyidenoe  by  which 
the  fraud  might  be  proved  in  court,  or  as  to  how  many  of  the  stock- 
holders participated  in  the  fraud,  or  as  to  where  to  apply  for  re- 
liable information,  and  it  appeared  that  a  majority  of  the  board  of 
directors  haying  notice  of  the  original  fraud,  which  was  a  defense 
to  the  foreclosure  proceedings,  had  willfully  and  fraudulently  per- 
mitted the  judgment  to  be  taken  by  default,  that  the  stockholders 
resided  some  distaince  apart,  and  that  as  soon  as  possible  they 
elected  a  new  board  of  directors,  and  immediately  thereafter  au- 
thorized the  bringing  of  the  action  by  the  corporation,  which  was 
commenced  two  months  and  nineteen  days  thereafter,  although 
eight  months  had  elapsed  after  the  judgment  of  foreclosure  before 
the  action  was  brought. — Id, 

12.  Remedy  by  Motion — Fraud — Limitation. — ^A  motion  to  set  aside 
a  judgment  on  the  ground  of  fraud  in  its  procurement  is  not  subject 
to  the  limitation  of  six  months  provided  In  section  478  of  the  Code 
of  Civil  Procedure.— /«!. 

1&  Ck>NOUBBENT  REMEDIES — SiHT  IN  EQUITY. — ^The  remedy  by  motion 
to  set  aside  a  judgment  on  the  ground  of  fraud  is  not  an  exclusive 
remedy,  where  such  relief  is  not  perfectly  adequate,  but  is  only  one 
step  which  might  be  taken  to  secure  equitable  relief  in  the  action ; 
and  in  such  case  a  separate  equitable  action  may  be  brought  to 
obtain  the  whole  relief  required. — Id, 

14.  Suit  in  Equity — Lapse  or  Time — Bab  ov  Equitablx  Remedy. — 
The  mere  lapse  of  time  less  than  the  statutory  period  of  limitation 
will  not  bar  an  action  for  equitable  relief,  unless  the  delay  under 
the  circumstances,  has  been  such  as  to  justify  the  presumption  that 
the  defendant  may  have  been  prejudiced  thereby.  The  bar  of  an 
eqnkable  remedy  in  such  cases  is  not  imposed  upon  the  plaintiff 
as  a  penalty  for  his  negligence,  but  is  intended  merely  to  protect 
the  defendant  from  snch  consequences  of  the  delay  as  may  be 
prejudicial  to  his  rights.^/d. 

16.  Unprejudtcial  Delay— Non-waivsb  or  Riorts  or  DsrEifDAHT 
Stookholdebs — Election  of  New  Boabd  of  Dibectobs — Suit  by 
OOBPOBATION. — Where  it  appears  that  nothing  in  the  facts  and 
circumstances  of  the  case  indicated  acquiescence  of  the  defrauded 
stockholders  in  the  wrongs  complained  of,  or  a  waiver  of  their  rights, 
and  neither  the  situation  of  the  defendants  nor  the  condition  of  the 
property  was  so  changed  during  or  in  consequence  of  the  delay  in 
bringing  suit  as  to  cause  the  judgment  of  foreclosure  to  be  more 
onerous  than  it  would  have  been  if  the  action  had  been  commenced 
sooner,  and  it  further  appeared  that  all  of  the  persons  who  partici- 
pated in  or  had  any  knowledge  of  the  transactions  were  living  and  testi- 
fied at  the  trial,  and  all  documents  claimed  to  be  material  for  the 
defense  were  produced,  and  it  was  shown  that  during  the  first  six 
months  after  the  rendition  of  the  jndpment  the  plaintiff  corporation 
was  under  the  control  of  the  defendants  and  their  associates  in  fraud, 
the  delay  in  bringing  suit  until  a  new  board  was  elected,  to  bring 
H  in  the  name  of  the  corporation,  and  until  eight  montlM  after 
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the  judgment  was  rendered,  cannot  be  nid  to  be  ■odi  ladies  as  to 
bar  the  action. — Id, 

16.  Pbiob  Purcuase  of  Land  bt  Fbomotebs — Fsaxtduubnt  Sboikt 
Profits — Recovery  by  Corpobatobs. — ^The  fact  that  the  defendants 
purchased  the  land  at  an  administrator's  sale  before  the  corporation 
was  formed,  or  any  steps  taken  towards  its  formation,  does  not 
prevent  the  recovery  by  the  corporation  of  "secret  piofita**  realised 
by  such  purchasers  in  the  sale  to  the  corporation,  when  it  appears 
that  the  defradants  placed  themselves  in  a  fiduciary  relation  to  the 
corporation  by  promoting  it,  and  while  in  that  relation,  by  means 
of  fraudulent  representations  and  concealments,  induced  the  corpo- 
ration to  purchase  their  land,  whereby  the  ''secret  profits^  were 
made;  and  the  annulment  of  a  decree  of  foreclosure,  and  the  can- 
cellation of  notes  and  mortgage  given  for  the  pnrcfaase-monej,  thsogh 
not  equivalent  to  a  full  recovery  of  all  the  fraudulent  '^secret 
profits*'  realized  by  the  purchasers,  and  innring  equally  to  the 
benefit  of  all  the  stockholders,  is  appropriate  relief  to  the  extent 
to  which  it  goes. — Id, 

17.  GONTBAOT  OF  SaLB — ReSOISSIOR  FOB  FRAUD— CtoNOUBBBlIT  BSMBDY 

Cancellation  of  Mobtoaqb  fob  Pabt  PuBCHASE-KOiiKr. — ^A  re- 
scission of  the  sale  and  restoration  of  the  land  to  the  defendant, 
for  fraud,  even  if  a  practicable  mode  of  relief,  is  not  ezdiudTe  of 
any  other  appropriate  mode  by  which  a  court  of  equity  might  give 
appropriate  relief,  doing  no  injustice  to  the  defendants;  and  wbere 
rescission  does  not  appear  to  be  practicable,  and  the  defendants 
have  not  requested  a  rescission,  or  tendered  repayment  of  moneys 
wrongfully  obtained  by  them  upon  the  purchase,  they  are  not  in 
a  condition  to  claim  that  rescission  was  the  exdnrire  remedy*  and 
that  the  cancellation  of  notes  or  mortgage  given  for  part  of  the 
purchase-money,  which  does  not  give  full  relief  for  the  fraud,  Is  not 
appropriate  relief. — Id, 

18.  Retention  of  Commissionkbs  bt  Agents  of  Pbomotbbs — Gbiev- 
ANCE  Between  Co-consfibatob8  ob  Stookholdsbs. — ^Where  the 
relief  granted  to  the  corporation  is  equally  favorable  to  all  the 
stockholder!;,  the  fact  that  the  effect  of  the  decree  is  more  favorable 
to  the  agents  of  the  promoters  who  retain  their  commissions  besides 
their  stock,  than  to  the  promoters  of  the  corporation,  is  not  a 
matter  which  concerns  the  corporation,  and  no  grievance  between 
the  co-conspirators  in  the  fraud,  or  between  individual  stockholders, 
can  be  redressed  in  the  action  by  the  corporation. — Id, 

See  Aobnot,  9,  10,  12;  Insolvsnot;  FiXAonras,  8;  Ttosii 

GIFT. 

1.  CoNSTiTunoNAL  LAW— Om  or  Publio  Monbts — Act  iob  Bkr» 
FIT  OF  SUFFEBEBS  FBOM  FLOODS. — The  act  of  the  legislature  appro- 
priating the  sum  of  five  thousand  dollars  for  the  benefit  of  the  suf- 
ferers from  the  Tia  Juana  floods  of  the  22d  of  February,  1891,  is 
clearly  in  violation  of  section  81  of  article  IV.  of  the  constitution, 
which  provides  that  the  legislature  shall  have  no  power  '^  make  any 
gift,  or  authorize  the  making  of  any  gift,  of  any  public  money 
or  thing  of  value  to  any  individual." — Paity  v.  Oolgan^  251. 

2.  Mandamus  to  Controller — Evidence  Aliunde — Void  Statute. 
— Although   an  act  of  the  legislature  directing  the  controller  to 
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Om  (Oontinned). 

draw  his  warrant  In  favor  of  an  Indiyidnal  cannot  be  impeached  by 
eyidenoe  aUtrnde,  yet  where  facta  appear  npon  the  face  of  the  act 
■bowing  ita  inyalidity*  an  application  for  a  peremptory  writ  of 
mandate  to  the  controller,  reqniring  him  to  draw  a  warrant  in 
pnnniance  of  the  proTiaiona  of  tta  aet;  ihoold  be  denied. — Id, 
See  Fbaxtd,  1-6L 

GRANT.    See  I>ked8. 

GUARDIAN   AND    WARD. 

1.  Saijb  of  Ward's  Realty — ^PiooEEDnro  nv  Rem — ^JtTBisDTOnoir  or 
Ward — Collateral  Attack — ^Publioation  of  Irrbqular  Orbee 
TO  Show  Cause. — A  proceeding  by  a  guardian  for  the  sale  of  the 
ward's  estate  is  not  adverse  to  the  ward,  but  is  a  proceeding  in  r&m 
carried  on  by  the  ward,  and  for  his  benefit,  of  which  the  statate 
requires  no  notice  to  be  served  upon  the  ward.  The  presentation  of 
the  petition  brings  the  ward  into  court,  and  gives  the  court  juris- 
diction  to  order  a  sale  of  his  estate,  which  the  ward  cannot  after- 
wards collaterally  question,  although  the  order  to  show  cause,  as 
published,  irregularly  fixed  the  hearing  at  an  earlier  date  than  that 
allowed  by  the  statute. — Scarf  ▼.  AldrioK  860. 

2.  Defective  Description  of  Realty  to  be  Sold — Sale  by  Corbbot 
Description — Jurisdiction. — ^The  fact  that  the  petition  of  the 
guardian  for  the  sale  of  the  ward's  estate,  and  the  order  to  show 
cause,  contained  a  defective  description  of  the  real  estate  sought  to 
be  sold,  did  not  affect  the  jurisdiction  of  the  court  to  order  a  sale, 
or  the  validity  of  the  sale  by  the  correct  description. — Id. 

8.  Guardian's  Deed— Divestiture  of  Ward's  Title — Confirmation 
OF  Sale. — The  title  of  a  ward  to  real  estate,  sold  under  an  order  of 
sale,  upon  a  petition  therefor  by  his  guardian,  is  divested  by  the 
guardian's  deed,  and  not  by  the  confirmation  of  the  oUa  hj  the 
oonrt. — Id, 

See  Estates  of  Deceased  PEBSONa 

HABEAS  CORPUS.    See  Cowtemp*. 

HOMESTEAD. 

1.  Separate  Property  of  Husband — ^Rights  of  Wife. — ^The  filing, 
by  a  husband,  of  a  declaration  of  homestead  upon  his  separate 
property  vests  the  wife  with  an  interest  in  the  premises  of  which 
she  cannot  be  divested  by  any  act  of  her  husband  alone,  or  by  any 
action  taken  against  him  alone. — Wati$  v.  OaUagher,  47. 

2.  Mortgage  Prior  to  Homestead  Claim — ^Foreclosure — Parties— 
Decree  Void  against  Wife — Right  of  Possession. — Where  a 
husband,  after  having  mortgaged  premises  which  were  held  by  him 
as  his  separate  estate,  filed  a  declaration  of  homestead  thereon, 
his  wife  is  thereby  rendered  a  necessary  party  defendant  to  an 
action  to  foreclose  the  mortgage;  and  a  Judgment  in  an  action 
against  the  husband  alone  for  the  foreclosure  of  the  mortgage,  direct- 
ing the  sale  of  the  homestead  premises,  is  void  as  against  the  wife, 
and  a  sale  thereunder  confers  no  rights  of  possession  against  her. 
—/A 
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HOME8TBAD  (Oontlinied). 
8.BjsoTMBifT  BT  WiFB— Dmnoffts— NoR-PATioniT  or  Mo 

Stobooation. — ^Where  the  gnmtoe  of  the  porcfaaMr  at  rach  for» 
olosiire  sale  took  poMenion  of  the  land  after  the  sale,  it  ia  no 
deftose  to  an  action  of  ejectment  by  the  wife  of  the  mortgagor  tiiat 
the  mortgagor  had  not  paid  the  mortgage  debt,  nor  that  each  grantee 
is  subrogated  to  the  rights  of  the  mortgagee,  if  the  mortgage  con- 
ferred no  right  of  posseesion  apon  the  mortgagee  prior  to  the  expira- 
tion of  the  time  for  redemption  from  a  ralid  foredoenre  sale. — Id. 
Bee  BsTATu  of  Dmoeabmd  PneoNi,  6^  7;  Snom  ahd  Huh- 

WAYBf  la 

HUSBAND  AND  WIFB.    See  Aldcoht  ;  DifOia; 
Tbusx^  4^  10-lS. 

INGB8T.    See  OBOcnrAii  Law*  fX 

INFANT.    See  Quambiak  axd  Wi 


INJUNCTION. 

1.  iRJxmonoN  Bond — Tmz  fob  Jubtifioaiioh  or  1 
LUTION. — Section  529  of  the  Code  of  Civil  Procedure,  providing, 
among  other  things,  that  when  the  sufficiency  of  sureties  upon  an 
injunctioD  bond  is  "excepted  to,  the  plaintiff's  sureties,  upon  notice 
to  the  defendant  of  not  less  than  two  nor  more  tlian  five  days,  must 
Justify  before  a  judge  or  county  clerk  in  the  same  manner  as  apon 
bail  or  arrest,  and  apon  failure  to  justify  at  the  time  and  place 
appointed,  the  order  granting  the  injunction  shall  be  dissolved," 
must  be  construed  to  mean  that  notice  of  justification  must  be  given 
to  the  defendant  of  not  less  than  two  nor  more  than  five  days  after 
the  filing  and  serving  of  the  notice  of  exception  to  the  saffidency  of 
the  sureties,  and  the  plaintiff's  sureties  must  justify  within  five 
days  after  said  notice  of  exception  is  given,  or  the  Injanetlon  will 
be  dissolved  upon  motion. — MoShenry  T.  Petmtylosti<s  sio  Q.  M. 
Oo„  637. 

2.  Excuse  fob  DKLar— Mislcaoiro  OoBBBBPOifDiNOv— Bsvbbsai.  op 
Obdsb  DiSBOLvnfo  iNjtmonoN. — ^Where  it  appeared  that  a  plain* 
tiff,  in  an  action  in  which  an  injunction  had  been  obtained,  might 
have  been  misled  by  correspondence  had  between  his  attorney  and 
the  attorneys  for  the  defendant  as  to  the  time  agreed  upon  between 
them  when  the  sureties  upon  the  Injunction  bond  should  justify,  an 
order  of  the  trial  court,  upon  motion  therefor,  dissolving  the  Injunc- 
tion for  failure  of  the  sureties  to  justify  within  the  statutofy  time, 
was  reversed,  with  directions  to  the  trial  court  to  make  an  order 
f^ranting  the  motion  to  dissolve  the  injunction,  unless  the  plaintiff*! 
sureties  should  justify  upon  proper  notice  to  the  defteidant  witliln 
five  days  after  the  fiUng  of  the  tmminUwr^^ld. 

See  SoHCOLS,  1« 

INSOLVENOT. 

1 .  Preference  of  Cbeditob — FBAUDtJUEWT  Intent — Qtjistions  op 
Fact. — ^The  question  of  the  intent  of  an  Insolvent  debtor  to  make 
s  fraudulent  preference  of  a  creditor,  forbidden  by  the  Insolvent  Act, 


Iksolysnct.  72T 


rNSOLTSNOT  (Continacd). 

It  a  qiMitloii  of  ftod  and  not  of  law.— ffoot  y.  WUMer,  411. 

2.TBA.N8FB  OUT  OW   UffOAL  OOUBSK  OV   BUSIITESS — PVMBXnartOfK — 

Ck)tnrRft-KViDKifO»— Bona  Fun  Intbrtion. — ^Where  tho  tnmfer 
by  an  Inaolvent  debtor  to  a  creditor  is  not  made  in  the  araal  and 
ordinary  mode  of  Ini^nesi,  the  transaction  is  presumed,  prima  U»ie, 
to  be  a  i^reference,  not  allowed  by  section  66  of  the  Insolyest  Act ; 
bnt  SQch  presumption  may  be  overoome  by  connter-evidenoe  showing 
that  no  preference  of  the  creditor  over  other  creditors  was  intended, 
bat  that  the  Insolvent  intended  bona  fid4  to  treat  all  of  his  cve^tttors 
alUm.— /d. 

8.  Tmkmsm  of  Goons  to  Pat  Debt— Byidknob  or  Intbrt— Sfbcbal 
Vbbdiot— -New  Tbial. — ^In  an  action  by  the  assignee  of  an  inaol- 
Tent  debtor  to  set  aside  a  transfer  of  goods  to  a  creditor  in  payment 
of  the  debt,  where  there  is  no  evidence  of  a  fraudulent  preference, 
except  that  the  transfer  was  not  made  in  the  asual  coarse  of  bnsi- 
ness,  and  the  nncontradicted  evidence  of  the  insolvent  and  of  the 
agent  of  the  creditor  showed  that  there  was  no  intention  to  make 
or  seeore  a  preference  over  other  creditors,  bat  both  parties  intenied 
that  all  the  creditors  of  the  insolvent  should  share  alike,  the  prima 
fmcie  preaomption  which  the  law  makes  from  the  onosoal  nature  of 
the  timnaaction  is  done  away  with;  and  it  is  error  for  the  tiial 
eoort  to  set  aside  a  special  verdict  of  the  Juiy,  finding  that  the 
transfer  was  not  made  with  a  view  to  give  a  fraudulent  preference, 
and  that  the  creditor  had  no  cause  to  believe  that  it  was  made  with 
aoch  view,  and  to  grant  a  new  trial  for  insufficiency  of  the  evidence 
to  sustain  such  special  findings. — Id, 

4.  SraoiAL  FmozNOs  Contbol  OcifSEAL  yEBDiOT.— The  spedal  find- 
ings of  the  jury  against  the  fraudulent  intent  of  the  parties  to 
the  transfer  will  control  a  general  verdict  in  favor  of  the  as- 
signee of  the  insolvent  debtor,  and  it  Is  error  for  the  court  to  refuse 
to  grant  a  motion  of  the  defendants  for  Judgment  in  their  flavor 
because  the  general  verdict  was  not  supported  by  the  spedal  findings, 
under  section  626  of  the  Oode  of  Oivil  Procedure.— /d. 

5.M0TIV18  OF  Obditob  IK  RxcBivnTo  Propebtt. — ^If  an  Insolvent 
debtor  does  not  transfer  his  property  with  the  view  or  intention 
to  give  a  preference  to  a  particular  creditor,  it  makes  no  difference 
what  were  the  motives  of  the  creditor  in  receiving  the  property, 
or  what  the  creditor  suspected  or  believed  about  the  solvency  of 
the  debtor.— /d. 

0.  iNSTBUonons— OxiBsioii  of  Quaijfioatioii  elsewhkd  OlVKir— 
Knowubwe  of  Ikbolvenot — ^Violation  of  Instbuotions. — Where, 
taking  an  of  the  instructions  together,  and  interpreting  them  fairly, 
the  Jury  had  the  right,  if  the  evidence  warranted,  to  find  that  the 
creditor  and  debtor  had  no  intent  to  make  a  preference,  in  violation 
of  section  66  of  the  Insolvent  Act,  they  do  not  violate  the  instruc- 
tions of  the  court  because  one  of  the  instructions,  token  by  itself, 
direeto  a  finding  for  the  plaintiff  if  the  debtor  was  insolvent,  and 
the  creditor  knew  or  had  reasonable  cause  to  believe  that  fact, 
and  obtoined  the  transfer  In  payment  of  the  claim  under  such  dr- 
enmstanees.-*-/d. 
Bee  Cbbtiobabz,  2. 
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rNSTRUCTIONS. 

1.  Appeal — Argument  of  Gounskl — General  Objection. — ^Wbere 
the  conrt  gave  oral  instructionB,  intended  to  eoTer  the  whole  gronnd 
of  instractions  asked  by  both  parties,  bo  far  as  possible,  and  which, 
thongh  not  very  perspicuons,  appear  to  contain  no  error  prejudicial 
to  appellant,  an  objection,  nrged  in  the  points  and  aathorities  of 
counsel  for  appellant,  merely  stating  "that  instructions  asked  by 
appellant  were  proper,  and  that  they  were  not  covered  by  the  court's 
charge  to  the  jury,*'  is  too  general.  The  proper  instructions  said  to 
have  been  asked,  and  not  substantially  given,  should  have  been 
specified  by  the  counsel. — Boyd  v.  Oddous,  510. 

2.  Bquttt  Case — Inbtruotions  to  Jxtrt — Findings  by  Court. — ^The 
refusal  of  the  trial  court,  in  an  action  in  equity,  to  give  proper  in- 
structions to  the  jury  is  not  ground  for  reversal,  where  the  court 
finds  upon  all  of  the  issues  in  the  case,  and  the  evidence  is  sufficient 
to  warrant  the  findings. — Riley  v.  MartinelU,  575. 

8.  Instructions   already  Given — Refusal  or  Request. — ^Matters 

indnded  in  instructions  given  may  be  properly  stricken  from  an 

instruction  asked  for  by  one  of  the  parties. — Haas  v.  Whittier,  411. 

See  CRiifiNAL  Law,  26,  31,  33,  36,  42,  43 ;  Ejectment,  3 ;  Inbol- 

yiNCT,  6;  New  Trial,  8,  4. 

INSURANOB. 

Fire  Insurance — ^Harvesting-machine — Construction  of  Policy. 
— ^A  policy  of  insurance  against  fire,  upon  a  harvesting-machine 
which  ran  in  terms  for  a  period  of  one  year,  but  which  contained  a 
clause  in  the  body  of  the  policy,  "all  while  owned  by  assured,  and 
known  as  the  Harvest  King  harvesting  machine  and  outfit,  and  op- 
erating in  the  grain-fields,  and  in  transit  from  place  to  place,  in 
connection  with  harvesting  in  Fresno  County,"  must  be  construed 
as  meaning  that  the  insurance  company  would  be  responsible  if  the 
property  should  be  destroyed  by  fire  at  any  time  during  the  year, 
while  operating  in  the  grain-fields,  or  in  transit  from  place  to  place 
in  connection  with  harvesting,  and  does  not  cover  a  loss  by  fire 
occurring  after  the  harvesting  season  was  over,  and  after  the  ma- 
chine had  been  taken  to  the  home  of  the  insured  to  be  put  in  hit 
shed. — Benicia  Agricultural  Works  Y.  Germania  Ins.  Oo^  468. 

INTERVENTION. 

Final  Judgment. — ^An  intervention  cannoot  be  allowed  after  flwui 
judgment. — Otoens  v.  Colgan,  454. 
See  Mandamus,  1. 

JEOPARDY.    See  Criminal  Law,  1. 

JUDGES. 

LNew  Trial— DibqCaufication  of  Judge— Purchase  of  Other 
Lands  in  Vicinity— Insufficient  Affidavits.— Aflldavits  -bow- 
ing that  after  the  submission  of  the  cause,  and  prior  to  his  decision, 
the  judge  to  whom  the  cause  was  submitted  purchased  lands  in  the 
vicinity  of  the  boundary  of  the  main  tract,  but  several  miles  distant 
from  the  lands  involved  in  the  action,  without  showing  that  the 
title  thereto  depended   upon   the  evidence  '^r  the   law  involved   in 
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detennining  the  rights  of  the  parties  to  the  action,  do  not  make  out 
a  case  of  disqnalification  of  the  judge,  in  support  of  a  motion  for  a 
new  trial. — Heinlen  v.  EeUtMron,  201. 

2.  GOKFETEIVOT  OF  JUDGX— PbESUMFTION   IN   FaVQB  OF  OFFICIAL   IW- 

TBeaiTY— Pboof  of  Dibquaufioation.— The  fact  that  a  judge  has 
acted  in  the  trial  and  decision  of  a  cause  must  be  held  conclusive 
that  in  his  own  opinion  he  was  competent  to  act,  and  in  such  a  case 
he  who  would  attaclc  his  right  to  act  therein  must  show  his  disquali- 
fication by  facts  of  a  positive  and  unequivocal  character.  The 
presumption  which  attaches  to  the  integrity  of  any  act  which  he  may 
perform  under  the  sanction  of  his  officiial  oath  cannot  be  overcome 
by  infennoe  or  conjecture^— /d. 

JUDGMENT. 
1.  Vacation  of  Judgmxnt— Powkb  Oir  Coubt— -Moiion  aftsb  Twe 

LncmD — ^NOTIOB    of    ObDBB    OTBUBUUNe    DBinnaKE»--JUDOMXNT 

Roll. — ^Aside  from  the  power  granted  by  section  478  of  the  Oode  of 
Civil  Procedure,  a  judgment  can  only  be  vacated  upon  motion  when 
H  is  void  upon  its  face ;  and  it  is  error  for  the  trial  court  to  grant 
sndi  a  motion,  not  made  under  that  section,  but  made  more  than 
eleven  months  after  the  date  of  the  judgment,  and  based  upon  the 
grounds  that  the  moving  parties  were  not  served  with  notice  of  the 
deetiien  •f  the  court  overmling  their  demurrer,  and  granting  them 
time  to  answer,  where  the  judgment  roll  contains  no  copy  of  the 
Botioe,  and  appears  to  he  complete  and  entire  in  all  its  parts. — 
Juckt  T.  Bellies,  91. 

S.  JmniOENT,  WHEN  VoiB  UFON  Its  Facdl— A  judgment  is  void  upon 
its  face  only  when  that  fact  is  made  apparent  by  an  inspection  of  the 
jQdgsMnt  rell.— M 

8.JrmMXNT  Roll— NonoB  of  OvEBSUUNa  of  Dkhcusbsb. — ^Notice 
of  the  overruling  of  a  demurrer  is  not  part  of  the  judgment  rolL — Id, 

4.  FosMKB  Judgment— Jubtiob'b  CJoubt — Obsebs  SxniTADnNe  Db- 
mTBBEB — ^Dismissal  without  Pexjudige. — ^A  dedaon  or  order  of 
a  justice  of  the  peace  sustaining  a  demurrer  to  a  complaint  docs 
not  constitute  a  judgment  of  that  court,  though  so  styled  by  the 
justice ;  and  such  decision  or  order  is  no  bar  to  a  subsequent  action 
in  the  superior  court  If  a  judgment  had  been  titoxeafter  entered 
upon  such  decision  or  order,  it  must  been  that  the  action  be  dis- 
missed without  prejudice  to  a  new  action. — Sivert  y.  Siv^n,  618. 

5.  DZSIOBSAL  BT  PLAINTIFF — BNTBT  OF  JUDOXENT— FOBMEB  AOTION 

Pendino. — ^Where  the  plaintiff  filed  a  dismissal  of  the  action  in  the 
justice's  court  after  an  adverse  ruling  upon  remurrer  to  his  com- 
plaint, the  fact  that  no  judgment  of  dismissal  was  entered  therein 
cannot  be  considered  in  a  subsequent  action  brought  in  the  superior 
court,  if  the  defense  of  a  former  action  pending  in  the  justice's 
court  is  BOt  presented  in  the  superior  court — Id, 

e,  Stat  of  Ofbbation  of  Judgment — Effect  of  Motion  fob  New 
Tbial. — A  motion  for  a  new  trial  does  not  stay  or  suspend  the 
operation  of  a  final  judgment  in  the  cause,  in  the  absence  of  an 
order  of  the  court  to  that  effect. — Harris  v.  Barnkart,  546. 

7.  Sffbct  of  Appeal — ^Bab  of  Subsequent  Action. — Where  an  ap- 
peal is  pending,  and  until  the  time  therefor  has  expired,  a  final 
judgment,  unless  satisfied,  is  not  evidence  in  bar  of  recovery   in 
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another  aedon  for  the  Mme  eaoM. — Id, 

S.PsRDEnoT  or  AonoN  Dniaifa  Tmx  iob  AppB4Xr-PLB4niiio— 
ABA.TK1CXNT  OF  SiTBSEQUKNT  ACTION. — ^Until  the  time  for  an  appeal 
haa  expired,  if  the  Jadgment  has  not  been  sooner  satisfied,  the  action 
is,  under  section  1049  of  the  Ck>de  of  OiTil  Procedure,  to  be  deemed 
as  pending,  and  the  proceedings  therein  are  admissible  under  proper 
pleadings  in  abatement  of  a  subsequent  action  for  the  same  cause. 
— /d. 

d.  LAPS!  or  Tofa  fob  ArbaIi  PBRome  Suit — ^HhrroizroB  of  FObmbb 

JXJDGMXEIT  IN  BA>— PUBADING — SUFPLXICSNTAL  AnsWEB— WaITBB. 

— Where  the  time  for  an  appeal  from  a  Judgment  has  expired  before 
the  Judgment  is  offered  in  evidence  in  bar  of  another  action  for  the 
same  cause,  it  to  admissible  in  support  of  a  plea  in  bar  of  the  action, 
though  such  plea  was  made  in  the  answer  before  the  time  for  ap- 
peal had  elapsed,  where  no  objection  is  made  at  the  time  of  its  offer 
in  evidence  upon  the  ground  of  the  want  of  a  supplemental  answer 
pleading  such  Judgment  in  bar,  the  defective  plea  in  the  answer  being 
waived  by  the  aequiescenoe  and  failure  of  the  plaintiff  to  object 
tfaereto.p-/dL 
lO.I)i0ia8SAi.  OF  AonoN— Naoucrr  lo  Bntkb  Jtjdombnt  fob  Six 
Months — ^Patmbnt  of  CtoSTS. — ^A  motion  to  dismiss  an  action 
upon  the  ground  that  the  plaintiff  entitied  to  Judgment  has  neglected 
for  more  than  six  months  after  the  rendition  of  the  verdict  to 
demand  and  have  the  Judgment  entered  is  properly  denied,  where 
It  appears  that  the  plaintiff  paid  to  the  derk  the  costs  of  the  action 
faBmediately  after  the  verdict,  and  presented  him  witii  a  form  of  the 
Judgment  to  be  entered.  In  such  case,  the  party  asking  to  have  tiie 
jttdgment  entered  has  a  right  to  rely  upon  the  assumption  that  the 
derk  will  make  tiie  entry,  as  required  of  him  by  section  664  of  tiie 
Code  of  Oivil  Procedure.— tfar«ikaZ<  v.  Taylor,  42Z 

11.  NonCB  OF  NON-BNTBT  OF  JUDOKXNTU^BBTIFIOAIB  TO  TBJLNSOBIFr 

UPON  Appeal — ^Bnx  of  Bxocptions — Batopfel. — A  certificate  of 
the  cleric  to  the  transcript  upon  appeal,  that  no  Judgment  had  been 
entered  upon  the  verdict,  cannot  be  used  as  notice  to  charge  the 
respondent  with  neglect  in  not  having  had  the  Judgment  entered  until 
service  of  notice  of  a  motion  to  dismiss  the  action ;  and  the  appel- 
lant is  estopped  from  using  it  for  such  purpose,  when  the  appeal 
to  both  from  the  Judgment  and  from  an  order  denying  a  new  trial, 
and  his  bill  of  exceptions  states  that  the  Judgment  was  entered  im- 
mediately after  the  rendition  of  the  verdict,  and  that  the  Judgment 
was  introduced  in  evidence  upon  the  hearing  of  the  motSon  for  a 
new  trial.— /d. 

12  BNTBT  of  JiTDGlCENT  NUNO  PBO  TUNO — ^BBOOBD  SVIDKNCE— DE- 
LAY lOB  MoBE  THAN  Siz  MONTHS. — ^Thc  pleadings,  the  minutes  of 
the  court,  and  the  verdict  in  an  action  are  sufllcient  record  evidence 
to  sustain  the  action  of  a  court  in  ordering  an  entry  of  a  Judgment 
nunc  pro  iuno^  although  more  than  six  months  have  elapsed  from 
the  rendition  of  the  verdict — Id, 

18.  Judgment  upon  Verdict — Delay  of  Clerk — ^Nbglbot  of  Minis- 
TEBIAL  Duty. — ^The  fact  that  the  delay  to  enter  the  Judgment  upon 
the  verdict  was  the  delay  of  the  clerk,  and  not  of  che  court,  does 
not  affect  the  right  to  have  the  Judgment  entered  nmno  pro  tune. 
The  verdict  to  equivalent  to  finding  by  the  court  and  section  664 
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of  the  Code  of  Civil  Procedan  ii  oquiTAlent  to  an  ezprooi  dinetai 
bj  the  court  to  the  derk  to  enter  the  judgment,  whooe  minlitorial 
dutj  it  is  to  enter  the  judgment  as  reqoired  by  statute. — Id, 

14  NioLBOT  TO  EiTTiai  Rkivdebed  Judgment — LiLPSS  of  Tub. — ^Whero 
the  trial  court  has  rendered  a  judgment  in  an  action,  but  the  same 
has  not  been  entered  on  the  record,  whether  in  eonaequance  of  tho 
neglect  of  the  court,  or  neglect  or  miBpriiion  of  the  clerk,  an  order 
may  properly  be  made  that  the  judgment  rendered  be  entered  nmn^ 
pro  tunc,  without  regard  to  the  lapse  of  time,  where  third  persons 
am  not  injured  thereby.— /d. 

I6.F0BMBB  AioiTDioATiON — ^Rboobd  vtov  A»kal.— Whovs  a  Judff" 
ment  In  a  former  action,  relied  on  as  a  bar,  is  not  set  forth  in  the 
record  upon  appeal.  It  cannot  be  held  to  hare  constitated  snch  a 
bar.— AOhi  t.  WUUami,  403. 

16L  DUMisflAX.  or  Action.— The  mere  filing  of  the  dismissal  of  an 

action  with  the  clerk,  or  the  entry  of  an  order  of  dismissal  upon 

thtt  minutes,  does  not,  of  itMlf,  constitute  a  bar  to  another  action 

against  the  party  as  to  whom  the  former  action  was  dismissed. — Id. 

See  Alixont,  6;  Appeai.,  8;  ATTAcmoNT,  18-15;  Findinos; 

laiKBTENTION ;   JUSTICE'g   GOUBT,   5;    MANDAirUS;   MOBTOAGX, 

6;  Pabtition;  Pbohzssobt  Notes;  Suhmonb,  1,  2;  Vkndob 
ANB  Vendee,  S. 

JUDICIAL  NOTICE.    See  Byidenoe,  11. 

JUBISDICTION.  See  Appeal,  11;  Cebtiobabi;  OowTKurr;  Bleo- 
TKMM ;  Estates  or  Deceased  Pebsonb,  8,  14 ;  Ouabkajt  amb 
Wabd,  1,  2;  Justice's  Coubt;  Summons. 

JT7RT  AND  JURORS.    See  Cbiminal  Law,  1,  9,  10^  14,  17,  tt 

JUSTICE13  COURT. 

1.  Motion  to  Srr  Aside  Sebtigb  of  Summons — Action  xh  Wboii« 
County — ^Ajnoivrrs. — ^A  Justice  of  the  peace  has  jurisdiction  to 
entertain  a  motion  of  a  defendant  to  set  aside  the  service  of  a 
summons  attempted  to  be  made  upon  him  in  a  county  other  tiian 
that  in  which  the  action  was  pending,  in  ytolation  of  the  proyisiona 
of  section  848  of  the  Code  of  Civil  Procedure,  and  the  motion  Is 
pr(H>€rIy  made  upon  afiSdavits  showing  the  grounds  of  the  motion.— 
EUtory  Co,  v.  Light,  66. 

2.  AXXEOATION  OF  COMPLAINT— PLAOE  OF  PEBFOBMANCE  OF  CONTBAOT 

— ^Inquibt  as  to  Fact. — The  fact  that  an  unverified  complaint  filed 
In  an  action  in  a  justice's  court  alleges  that  the  contract  sued  upon 
was  to  be  performed  by  the  defendant  therein  in  the  county  In  whAch 
such  action  was  brought  does  not  foreclose  all  inquiry  as  to  tlia  fact, 
or  deprive  the  justice  of  jurisdiction  to  pass  upon  the  truth  of  tiie 
allegation  upon  a  motion  to  set  aside  the  service  of  summons.— 74. 

3.  BUBDEN  of  Pboof  UPON  DEFENDANT. — ^Thc  burden  of  proving  an  im- 
proper service  of  summons  in  an  action  In  a  justice's  court,  upon 
a  motion  to  set  aside  the  service  upon  affidavits  showing  the  ground 
of  the  motion.  Is  on  the  defendant,  and  he  Is  required  to  present  a 
dear  case. — Id. 

4.  JuBiSDionoN.— Justices'  courts  have  peculiar  and  limited  juriadle- 
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tfon,  and  tke  powers  conferred  upon  them  by  tbe  ttatate  must  be 
strictly  pvinnied. — Jonm  v.  Ju9tiee*9  Oomi  of  L09  AngeleM  Oiiw^  52S. 

6.  NoncB  or  Tbial — Jumicsnt  without  Notiob — CsBTioiuja — Man- 
»AiosT  Statute.— Section  8S0  of  the  Code  of  Civil  Prooednre,  pro- 
Tiding  that  the  jnstioe  of  the  peace  must  notify  the  parties  who 
have  appeared  in  an  action  of  the  day  fixed  for  trial,  is  imperative, 
and  a  judgment  entered  without  such  notice  having  been  first  given 
will  be  set  aside  upon  a  writ  of  review. — 14, 

CWbittek  NoncB — Bntbt  upon  Reoobd. — ^The  notice  ef  the  day 
fixed  for  the  trial  of  an  action  in  the  Justice's  court,  required  by  see- 
tioB  860  of  the  Code  of  Civil  Procedure  to  be  given  to  the  parties  to 
the  action  who  have  appeared,  must  be  in  writing  and  form  a  part  of 
the  record,  and  there  must  be  an  entry  tiiereof,  and  of  the  mode  in 
which  it  is  given,  in  the  justice's  docket,  in  order  to  authorise  him 
to  proceed  upon  the  trial  of  the  case  and  render  a  Judgment  dierein. 
—Id. 

7.  Smvxcs  OF  NonoB  bt  Plaintiff — Vbbbal  Stateicbnt— Fzuko 
AmDAvn  OF  Sbbviob — ^Docket. — ^While  it  Is  not  neceesary  that 
the  JoBtice  should  serve  the  notice  in  person,  he  ought  not  to  accept 
the  verbal  statement  of  the  plaintiff  that  notice  had  been  served 
upon  the  defendants;  nor  is  a  mere  entry  in  the  docket  that  plain- 
tUTs  attorneys  filed  aflldavits  of  service  of  notice  of  trial  any  evi- 
dence that  the  affidavits  contained  proper  proof  that  the  notice  had 
been  given  to  the  defendants. — Id. 

See  JuDQicENT,  4. 

LACHBS. 

1.  PiCADma. — ^A  ooort  of  equity  will  refuse  to  entertain  a  soft  brought 
after  an  onreasonable  delay,  regardless  of  the  question  whether 
there  has  been  a  plea  of  the  statute  of  limitations. — ChMpman  v. 
Bank  of  OmUfomia,  166. 

2lGbouhb  fob  RsruBiKe  Rbuxf. — ^The  refusal  to  grant  relief  to  a 
plaintiff  guilty  of  laches  is  not  based  upon  the  presumption  of 
payment,  nor  upon  analogy  to  the  statute  of  limitations,  bat  upoa 
considerations  of  public  policy,  and  the  difficulty  of  doing  entire 
justice  between  the  parties  in  consequence  of  the  unreasonable  delay. 
—Id. 

8.  Faotobs  of  Lacobks — ^Acquiesgencb— Lafbx  of  TiiCB— Ohanob  nr 
Vai^ub. — ^The  principal  factors  In  determining  the  question  of 
laches  are  acquiescence  and  lapse  of  time,  but  other  circumstances 
are  also  material,  such  as  that  a  change  In  the  value  or  character  of 
the  property  has  taken  place. — Id. 

4  DisoBETioif  of  Chan  cellos. — ^The  matter  of  laches  is  left  to  the 
sound  discretion  of  the  chancellor  in  each  case. — Id. 

5.  Stalk  Clahc  to  Rescind  Settlement  of  Tbubt. — ^A  plaintiff  who 
has  slept  upon  his  rights  so  long  that  the  notes  which  were  sur- 
rendered to  him  upon  settlement  and  discharge  of  an  express  trust 
have  become  b%rred  by  the  statute  of  limitations,  and  who  intimated 
no  dissatisfaction  with  the  spttloment  for  nearly  eijsht  years,  and 
took  no  steps  for  rescission  of  it  dnrin.fir  that  period,  has  no  equity, 
but  his  claim  is  stale,  and  the  court  will  not  enforce  it. — Id. 
See  Fbaud,  11.  14.  15 
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t.  PnsuicpTioN — Possession  as  Sbbtant. — ^The  praramptfon  tliAt 
wh«n  a  teouicy  ii  shown  the  continued  possession  of  the  tenant  is 
in  the  same  capacity,  is  overcome  by  proof  of  an  express  ai^reement 
by  the  terms  of  which  the  tenant  is  to  hold  possession  as  a  mere 
servant — Rogers  v.  Duhart^  500. 

2.  JMkBK  SlTBJKOT  TO  MOBTGAOB — RSNT — ^PATKXNT  Off  ADVAM0»— AO- 

TiON  BY  Purchaser — Use  and  Occupation. — ^Where  one  of  two 
co-owners  of  a  tract  of  land  mortgaged  his  interest  therein,  and  the 
mortgage  had  been  recorded  and  a  judgment  foreclosing  it  had  been 
entered  prior  to  the  leasing  of  the  land  by  a  third  party,  the  lessee 
will  be  held  to  have  accepted  the  lease  with  knowledge  of  the  rights 
of  the  mortgagee  under  the  mortgage  and  the  judgment  foreclosing 
it,  and  he  is  liable  to  the  purchaser  under  the  foreclosure  sale  for 
one  half  of  the  value  of  the  use  and  occupation  of  the  premises  from 
the  date  of  the  purchase;  and  the  fact  that  the  lessee  paid  the  rent 
in  advance  for  the  term  Is  no  defense  to  an  action  by  the  purchaser 
to  recover  his  share  of  the  value  of  the  use  and  occupation. — HarrU 
▼.  Foster,  292. 
8.  Use  bt  Tenant  Holdino  over. — ^Where  the  lessee  eonthiiiM  in 
possession  of  the  premises  after  the  expiration  of  the  lease,  he  does 
not  cease  to  be  a  tenant  in  possession,  or  acquire  any  right  to  use 
the  proi>erty  without  paying  for  it,  and  he  is  liable  to  a  purchaser 
nnder  the  foreclosure  of  a  mortgage  upon  a  half-interest  in  the 
premises,  made  prior  to  the  lease,  for  one  half  of  the  value  of  the 
use  and  occupation  of  the  premises  for  the  period  during  which  he 
held  over. — Id. 
See  Married  Women. 

LABCBNY.    See  Criuinal  Law,  28^  21 

LBYBID  DISTRICT. 

1.  Petition  roB  Formation. — ^A  petition  for  the  formation  of  a 
tovee  district  nnder  the  act  of  March  10,  1891  (Stats.  1891,  p.  30), 
need  be  rigned  only  by  a  majority  of  freeholders  owning  lands 
along  the  stream  within  the  proposed  district,  and  not  by  a  majority 
of  all  the  freeholders  owning  lands  subject  to  overflow  along  the 
entire  course  of  the  stream,  whether  within  the  district  or  not — 
De  Baker  ▼.  BatcheUer,  472. 

2.  PUBUOATION  OF  PETITION — DESCRIPTION  OF  BOUNDAXIBa — PREFER- 
ENCE TO  Annexed  Plat  not  Published. — Where  a  petition  for  the 
formation  of  a  levee  district  under  such  act  fully  stated  the  boun- 
daries of  the  proposed  district  with  minute  detail,  and  the  body  of 
the  petition  was  published  as  required  by  the  act,  the  publication 
is  not  rendered  fatally  defective  by  failure  to  publish  a  plat  of  the 
boundaries,  merely  because  the  petition  contained  a  provirion  that 
'*the  said  proposed  boundaries  of  said  district  are  shown  approxi- 
mately by  the  plat  thereof  hereunto  annexed." — Id, 

LIGENSB.     See  Pleadings,  8. 

IsXJBS.    See  Attachment,  18-15;  Mechanics'  Liens  ;  Vendor  and 
Vendee,  2. 
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;•  VNDAMUB. 

1.  STAn  Waxbaut— Patmeni>— Dbnial  of  Motion  iob  Ihtkbtkh- 
TioiTw — ^Where,  after  judgment  in  favor  of  the  petitioncxB  for  a 
writ  of  mandate  to  compel  the  state  controller  to  draw  a  warrant 
upon  the  state  treasaror,  the  controller  obeyed  the  writ,  and  the 
warraiit  inoed  by  him  waa  paid,  a  motion  by  a  third  paity  to  wt 
aaido  the  judgment,  and  for  leave  to  file  a  complaint  of  intervention, 
is  properly  denied.— Owont  v.  Colgan,  454. 

2.  Lbvt  of  Tax — Ooictliaitob  of  Supervisors  with  Mandate— Af- 
FKAL — ^Dismissal. — ^An  appeal  by  a  board  of  superivson  from  a 
judgment  in  a  mandamui  proceeding,  directing  them  to  levy  a  tax  for 
school  purposes,  will  be  dismissed  upon  motion,  where  it  appears  that 
aftar  the  judgment,  and  before  the  taking  of  the  appeal,  the  board 
voluntarily  complied  with  the  mandate  of  the  trial  court  by  levying 
the  tax. — San  Diego  School  District  of  San  Diego  Oountff  T.  Bootrd 
of  Superviean  of  San  Diego  County,  488. 

See  Bill  of  Bxckptionb;  Gift;  Public  OmoDB,  7,  10. 

MABRIBD   WOMBN. 

1.  Unlawful  Detainxii — ^Aonoir  bt  Mabbixd  Womak — Gokmuhbt 
Pbofkbtt — Abatement — Capacitt  to  Sub— Insufficient  An- 
8WBB. — In  an  action  of  unlawful  detainer  by  a  married  woman,  the 
objection  that  the  rents  are  community  property,  for  which  the  hns- 
band  alone  can  sue,  is  not  raised,  in  the  absence  of  a  demuner,  by 
an  answer  averring  that  the  plaintiff  is  a  married  woman,  and  that 
her  husband  is  a  tenant  of  a  portion  of  the  premises  described  in  ttie 
complaint,  and  denying  that  the  plaintiff  ever  was  In  the  occupation 
of  the  premises,  or  that  she  ever  had  any  title  or  interest  therein. 
Such  answer  is  insufficient  as  a  plea  in  abatement,  or  of  the  want 
of  capacity  of  the  plaintiff  to  sue. — Schicarze  v.  Jdahoneg,  131. 

2.  Enforcement  of  Rights  of  ^Iatiried  Woman — Agenot  fob  Oom- 
icUNiTT — Burden  of  Proof. — The  right  of  a  married  woman  to 
enter  into  any  transaction  with  any  other  person  which  she  mig^t 
if  unmarried  gives  to  her  a  correlative  right  to  enforce,  to  the  same 
extent  that  she  could  if  unmarried,  any  obligation  which  she  may 
have  received  from  such  other  person  as  the  consideration  for  the 
transaction,  and  whenever,  in  a  transaction  with  a  married  woman, 
another  person  has  received  from  her  any  property  or  advantage 
for  which  he  has  given  his  obligations  the  burden  is  upon  him  todiow 
that  the  transaction  was  entered  into  by  her  as  agent  of  the  com- 
munity, and  not  for  herself,  if  he  would  resist  his  obligatioB  npon 
the  ground  of  her  marriage. — Id, 

3.  LANDI/)Rn    AND   TENANT — SUBLEASE  BT   MARRIED   WOICAN — ^BSTOF- 

PEL  OF  Subtenant. — Where  a  married  woman  becomes  the  leasee  of 
a  building  in  her  own  name  and  right,  and  while  In  the  aetuil. 
exclusive,  and  lawful  possession  thereof  subleases  the  lower  portfon 
of  the  house  to  another  for  a  Rnocified  rental,  she  may  enforce  the 
sublease,  and  the  subtenant  is  estopped  from  denying  the  relationship 
of  landlord  and  tenant  between  himself  and  such  married  wonuuL— 
Id. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 
I.  Void  Building  CoNTRAcrr — Fatlurr  to  Record  Specifioations.- 
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A  contract  for  the  erection  of  a  building  Is  Toid,  if  tbe  plans  and 
apedfications  for  the  building  are  made  a  part  of  tiie  contract,  and 
are  not  filed  in  the  recorder's  office. — Barker  v.  Doherty,  10. 

2.  FOBECLOSUBE  OF  MECHANIC'S    LlEN — EVIDENOB — ^TeST  OF  COICFLE- 

TiON  OF  BxTiLDnvo. — A  contract  for  the  erection  of  a  bnllding,  al- 
though void  because  of  a  failure  of  recordation,  is  nevertheless  ad- 
missible as  evidence,  in  an  action  to  foreclose  a  mechanic's  lien 
upon  the  building,  to  determine  the  character  of  the  building  to  be 
erected,  and  thereby  to  furnish  the  test  by  whidi  it  couM  be  known 
when  the  building  was  completed. — Id, 

3.  Payments  to  Oontbactob — Recitals  in  Reoeifts  to  MatbbiaI/- 
MAN— Plea  of  Estoppel— Findings. — Where  the  answer  in  an  ac- 
tion to  foreclose  a  mechanic's  lien  for  materials  furnished  in  the  al- 
teration of  a  building  pleaded  by  way  of  estoppel  that  the  defendant, 
relying  upon  the  recitals  in  receipted  bills  of  the  plaintiff,  made  the 
last  payment  to  the  contractor,  where  it  appears  that  the  plaintiffs 
furnished  the  receipted  bills  for  the  purpose  of  assisting  the  con- 
tractor in  securing  his  certificate  from  the  architect  that  the  last 
payment  was  due,  though  in  fact  the  money  had  not  been  paid  to 
plaintiff,  it  is  not  error  to  fail  to  find  upon  the  plea  of  estoppel, 
where  it  further  appears  that  a  large  part  of  the  contract  price  was 
payable  under  other  certificates  not  depending  upon  the  false  re- 
citals, and  where  the  court  has  found  that  defendant  in  fact  paid  no 
money  upon  the  certificate  of  the  architect. — Washburn  v.  Kahler, 
58. 

4.  Time  of  Completion  of  Building — Cebtificate  of  Architect — 
Finding  against  Evidence. — Where  a  contract  for  the  alteration  of 
a  building  provided  for  a  payment  to  the  contractor  when  %]*  the 
work  was  complete  and  accepted  by  the  architect,  "provided  that  at 
the  malcing  of  any  payment  said  contractor  shall  produce  receipted 
bills  for  all  materials  and  labor  famished  by  him  to  the  architect 
before  any  certificate  is  given  for  the  said  payment,"  a  certificate 
of  the  architect  issued  in  compliance  therewith,  that  the  building 
*Ms  now  finished  as  per  contract,"  and  that  the  contractor  *Ms  now 
entitled  to  the  last  and  final  payment,"  is  not  evidence  of  the  time  of 
the  completion  of  the  building;  and  where  it  appears  from  ^-b^  ^s- 
Umony  of  the  contractor  that  the  building  was  in  fact  completed  some 
ten  days  before  the  date  of  the  certificate,  a  finding  that  the  build- 
ing was  completed  upon  the  date  of  the  certificate  will  be  set  aside, 
as  not  supported  by  the  evidence. — Id, 

fi.  Materials  F*ubnisbxd  before  Recording  of  Contract — Lien  fob 
Value. — Under  section  1183  of  the  Code  of  Civil  Procedure,  which 
provides  that  where  an  attempted  building  contract  is  void  for  non- 
filing for  record,  the  labor  done  and  materials  furnished  by  persons 
other  than  the  contractor  shall  be  deemed  to  have  been  done  and 
fomiahed  at  the  personal  instance  of  the  owner,  and  they  shall  have 
a  lien  for  the  value  thereof,  a  material-man  who  has  furnished 
materials  for  the  construction  of  a  flume  before  the  recording  of  the 
contract  between  the  contractor  and  owner,  which  were  used  In  thn 
construction  of  the  accepted  work  or  structure  is  entitled  to  a  nen 
for  the  value  thereof,  if  filed  within  thirty  days  after  the  acceptance 
of  the  structure. — (Hani  Powder  Co,  v.  Ban  Diego  Flume  Co.,  268. 

K  Assignment — Personal  Right. — ^The  mere  right  of  a  laborer  or 
material-man  to  assert  and  create  a  lien  under  the  mechanic's  Hen 
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law  is  a  personal  right,  and  cannot  be  assigned. — MiU$  ▼.  Lm  V^nt 
fjand  Co,,  254. 

r  VssiGNMENT  OF  DEBT — RiOHT  W)  Creatb  Liei<. — ^The  rule  that  thi 
assignment  of  a  debt  carries  with  it  the  F  en  by  which  it  is  second, 
if  applicable  at  all  to  a  mechanic's  lien,  does  not  apply,  where,  at 
trhe  time  of  the  assignment  of  the  debt  of  a  laborer  or  material-Bttn, 
the  assignor  had  merely  a  personal  right  to  create  a  lien  by  OMi- 
plyiJDf  with  the  statute.— /d. 

.  L^oivTBikOT  Payable  in  Land — Admissions  of  Pleadinos — Nsw- 
.iUlT.-^In  an  action  to  foreclose  a  laborer*s  lien  for  $163,  where  the 
complaint  alleged  that  the  owner  of  the  land  entered  into  a  contract 
with  a  contractor  to  repair  a  building  thereon,  and  that  at  the  date 
of  the  completion  of  the  work  under  the  contract  there  remained  due 
the  contractor  from  the  owner  a  sum  of  money  more  than  saiBdent 
to  pay  the  amount  due  the  plaintiff  for  work  done  by  him  for  the 
contractor  in  repairing  the  building,  and  the  plaintiff  proyed  the 
labor  performed  by  him,  and  the  amount  and  value  thereof  as  aver- 
red, and  the  answer  of  the  owner  set  up  a  written  contract  «ib- 
stantially  the  same  as  that  alleged  in  the  complaint,  except  tkat  it 
provided  that  the  work  was  to  be  paid  for  by  a  conveyance  ef  land, 
and  alleged  that  the  contractor  agreed  that  the  land  should  not  be 
conveyed  to  him  until  he  paid  the  owner  twenty-five  dollars  bsr- 
rowed  money,  but  admitted  that  the  value  of  the  work  to  be  per- 
formed by  che  contractor  was  four  hundred  dollars,  and  that  thst 
sum,  less  the  twenty-five  dollars,  had  not  been  paid,  by  a  tranaler  U 
the  land,  or  otherwise,  the  plaintiff  is  entitled  to  rely  upon  tfa*  ad- 
mission of  the  answer;  and  a  denial  in  the  answer  that  any  ram 
was  due  the  contractor  upon  the  completion  of  the  work,  puranant 
to  the  contract  or  otherwise,  must  be  treated  as  a  denial  only  that 
any  sum  was  due  under  the  contract ;  and  the  failure  of  the  plain- 
tiff  to  offer  evidence  as  to  the  terms  of  the  contract  between  the 
owner  and  contractor,  or  that  there  was  any  contract  between  thero. 
does  not  entitle  the  owner  to  a  nonsuit — Schmid  v.  Bu8oh,  184. 

0.  Lien  under  Contract  Payable  Otherwise  than  in  Monet. — A 
laborer  is  entitled,  under  sections  1188,  1184,  and  1201  of  the  Cod*- 
of  Civil  Procedure,  to  foreclose  a  lien  for  work  done  for  tiie  con 
tractor,  although  the  contract  price  is  less  than  one  thousand  doV 
lars,  and  is  made  payable  in  something  other  than  money,  where  it 
has  not  in  fact  been  paid  when  the  daim  of  lien  is  filed  and  the  ac^ 
tion  commenced. — Id,  

I  f).  Uneecorded  Contraoi^-Oontbaotob  not  Bntitlbd  to  liiEN — ^As- 

sumpsit FOR  Work  and  Labob— Judgment.— A  contractor  who  has 
entered  into  a  written  contract  with  the  owner  of  land  for  the  con- 
struction of  a  building  thereon  for  an  amount  In  execess  of  one 
thousand  dollars,  but  who  fails  to  have  the  contract  therefor  recoid- 
ed,  is  not  entitled  to  a  Uen  for  the  value  of  the  worit  done  thereunder. 
He  can  only  recover  a  personal  judgment  against  the  owner  of  the 
building  for  the  value  of  his  work  and  labor,  as  upon  an  implied  con- 
tract, without  any  aUowance  for  counsel  fees  or  expenses  of  prepar- 
ing  and  recording  a  mechanic's  lien.— lfom«  v.  WiUon,  644. 

I I  Compliance  with  Statute.— A  mechanic's  lien  only  exists  by  vir- 
tue of  a  compliance  with  the  statute  which  creates  it,  and  he  who 
would  avail  himself  of  the  benefits  of  the  sUtute  must  comply  with 
its  terms. — Id, 
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MEXICAN  GRANTS.    See  Deeds,  1,  2. 

MINB8  AND  MINING. 

l.TowN  Site  Patent — ^Mineral  Lakds. — ^A  patent  to  a  town  site 
conveys  a  perfect  title  in  fee,  except  as  to  such  land  as  was  known 
to  contain  valuable  mines  before  the  issuance  of  the  patent. — Mo- 
Cormick  v.  Sutton,  878. 

2.  DZSOOYEBT   OF   MiNESAL   BEFORE   IlCFBOYElCSNT  OF   LOT. — ^Where    a 

town  site  patent  has  been  issued,  and  a  deed  to  a  lot  thereof  has 
been  re^larly  granted  by  the  town  authorities  to  an  indiridnal 
daiming  it,  the  deed  carries  to  the  grantee  a  perfect  title,  where  no 
mifte  has  been  discovered,  and  the  land  was  not  known  to  be  mineral 
at  the  date  of  the  patent;  and  the  discovery  of  a  mine  after  the 
ezecation  of  the  deed,  and  before  the  occupancy  of  the  lot  for  real- 
deaoe  or  business  purposes,  will  not  give  the  mining  claimant  the 
right  to  the  property  as  against  the  grantee  under  the  town  site. — 
Id. 
8.  Location  of  BIinino  Ciaiic — ^Patented  Land. — ^An  attempted  lo- 
eatioB  of  a  mining  claim  upon  a  lot,  the  title  to  which  has  passed 
into  private  ownership  by  patent  from  the  United  States,  is  invalid. 
—14. 

MORTGAGB. 

1.  Mobtoage  bt  Deed  Ajbsolutb— Action  to  Oomfel  Recontetanoe 
TTFON  Payment — ^Pleading — Sufficienct  of  Ck>MFLAiNT. — ^A  com- 
plaint which  seeks  to  procure  a  decree  compelling  the  defendants  to 
reeonvey  to  the  plaintiff  a  certain  city  lot  formerly  conveyed  by 
plaintiff  to  the  defendants  by  a  deed  absolute  in  form,  and  which 
alleges  that  the  plaintiff  understood  that  the  conveyance  was  given  as 
security  for  a  certain  sum  of  money,  and  that  she  ''never  intended 
to  make  or  execute  a  conveyance  absolute  to  defendants,  or  to  either 
of  them,  but  was  led  to  believe  by  them  that  such  paper,  purporting 
to  be  a  deed  as  aforesaid,  was  simply  a  mortgage  to  secure  the  said 
payment,'*  is  sufficient  to  support  a  decree  adjudging  that  the  con- 
veyance was  made  to  defendants  as  security  for  certain  moneys,  and 
that  defendants  reeonvey  the  same  upon  the  payment  of  the  money 
due. — Oumpel  v.  Ciistagnetto,  15. 

2.  Decree  fob  Payment  beyond  Amount  Avebbed. — ^The  fact  that  the 
judgment  compels  the  plaintiff  to  pay  to  defendants  more  than  the 
amount  named  in  the  complaint  as  the  sum  secured  is  matter  of 
which  the  defendants  cannot  complain  upon  appeal. — Id. 

3.  FOBEOLOSUBE  FOB  UNPAID  INTEREST. — Where,  by  the  terms  of  a 
mortgage,  the  mortgagor  promised  to  pay  the  mortgage  note  "ac- 
cording to  the  terms  and  conditions  thereof,*'  and  that  "in  default 
of  the  payment  of  note  by  its  terms,"  the  mortgagees  or  their  as- 
signs might  foreclose,  and  the  terms  of  the  note  were,  that  the  in- 
terest should  be  payable  annually,  and  the  principal  at  the  end  of 
five  years,  the  owners  of  the  mortgage  are  entitied  to  foreclose  it 
upon  a  default  In  the  payment  of  the  interest  for  the  amount  of  in- 
terest due,  and  need  not  wait  until  a  default  in  the  payment  of  the 
whole  note,  principal  and  interest. — Yoakam  v.  White,  286. 

4.  FOBECLOSURE  FOR  DEBT  NOT  DUE — DEFAULT — PROVINCE  OF   COUBT. 

In  such  case,  where  the  mortgagees  alleged,  in  the  complaint  to  fore- 
close the  mortgage,  that  the  mortgaged  property  could  not  be  sold  in 
XOVII.    Cal— 47 


736  MORTQAQS. 


MORTGAGE  (Gontiiuied). 

portioDfl,  without  injury  to  the  parties,  and  prayed  for  a 
foredoaaie  for  the  entire  debt  evidenoed  by  the  note,  and  the 
sagor  failed  to  answer  the  complunt,  whereupon  hia  default  waa 
entered,  the  trial  court  must  determine  upon  the  hearing  whether, 
in  addition  to  the  foreclosure  for  the  interest  due,  to  whidi  plain- 
tiffs are  entitied,  they  are  entitied  to  ail  the  relief  aaked,  iindar  aee- 
tion  728  of  tiie  Code  of  Oivil  Procedure.— /tf. 

&  FOBMEB  ADJUDIOAlIOIf — MOBTaAOB  BT  DEED  ABBOLUTB. — ^Ib  BB  ac- 
tion to  recover  an  excess  of  price  received  by  defendant  from  the 
sale  of  property  transferred  by  absolute  deed  from  plaintiff  to  de- 
fendant, which  it  was  alleged  was  given  as  security  for  indebtedness, 
a  former  judgment  between  the  same  parties  in  an  action  to  set 
aside  the  deed,  the  gist  of  which  was  as  to  whether  the  conveyance 
was  absolute  or  merely  as  security,  is  admissible  in  bar  of  the  ac- 
tion after  the  time  for  appeal  in  the  former  action  haa  alapBed. — 
BarrU  T.  Bamhari,  646. 

6.  FOBBOLOSUBB  (H*  MOBTQAaS— PABTIES — ^AMENDED   Ck>HPLAIllT— DB- 

nciBNOT  Judgment — ^Pabtnebship. — In  an  action  to  foredoae  a 
mortgage,  where  a  partnership  was  sued  originally  as  one  of  the 
parties  defendax^,  but  in  an  amended  complaint  the  members  of 
such  partnership  were  named  individually  as  defendants,  and  the 
partnership  was  not  named  as  defendant,  a  deficiency  judgment 
against  the  partu'^.rship  la  erroneous.  The  fact  that  the  original 
complaint  and  summons  were  served  upon  the  partnership  Ib  im- 
material.— La  8ociet€  Pranoaise  etc*  y.  Weidmann,  607. 

7.  Fobeglosube  of  Mobtqagb — ^Appeal — Stat  or  Bxboutior — Bond 
FOB  Defigienot. — A  bond  to  stay  execution  pending  an  appeal  from 
a  judgment  of  foreclosure  of  a  mortgage  must  provide  for  the  pay- 
ment of  any  deficiency  arising  upon  the  sale;  and  a  bond  givan  by 
a  mortgagor  upon  such  appeal,  merely  for  tiie  coats  of  appeal,  and 
against  waste  pending  the  appeal,  is  insufficient  to  Btay  the  exeen- 
tion  of  the  judgment — Cfutgeit  r.  Pennie,  484. 

8.  Fixing  of  Bond  to  Stat  Waste. — ^The  provision  of  section  946  of 
the  Code  of  Civil  Procedure  requiring  the  trial  judge,  in  an  action 
of  foreclosure  of  a  mortgage,  to  fix  tiie  amount  of  the  undertaking 
against  waste  required  to  be  given  when  the  judgment  directs  the 
sale  or  delivery  of  the  mortgaged  property,  ia  distinct  from  the 
clause  requiring  that  the  undertaking  must  also  provide  for  the 
payment  of  a  deficiency,  and  the  authority  of  the  judge  to  fix  the 
penalty  of  the  undertaking  is  limited  to  the  object  named  In  the 
clause  in  which  it  is  granted,  and  cannot  dispense  with  the  under- 
taking for  a  deficiency. — Id, 

9.  Reference  in  Bond  to  Pbovisionb  fob  Stat. — ^An  undertaking 
upon  appeal  by  a  mortgagor  from  a  judgment  directing  the  fore- 
closure of  the  mortgage  and  the  entry  of  a  deficiency  judgment,  which. 
after  reciting  the  order  of  the  court  fixing  the  amount  of  the 
undertaking  required  against  waste,  provides  that  the  surety, 
in  consideration  thereof,  binds  himself  in  the  sum  named 
that  the  appellant  will  not  commit  waste,  renders  the  surety 
liable  only  upon  proof  that  waste  has  been  committed ;  and  a  subae- 
quent  clause  in  the  undertaking,  that  it  is  given  in  compliance  with 
the  provisions  of  section  945  of  the  Code  of  Civil  Procedure,  whick 
requires  the  undertaking  to  provide  for  the  payment  of  tbe  d^ 


Municipal  Corporations.  789 

MOBTGAOB  (Oontiniied). 

fidencsr,  doei  not  extend  its  effect  beyond  the  condition  for  wliidi 
it  was  executed^ — Id, 

10.  RioHTB  or  JuiaoB  Mobtgaqbb — Bittorcbmsnt  or  Judgment — Ih- 
suFnciBNT  Unokbtakinq — Waiykb. — When,  in  an  action  of  fore- 
doenre  bionght  by  the  holder  of  a  prior  mortgage,  a  junior  mort- 
gagee, who  is  made  defendant,  interposes  suitable  pleadings,  and  has 
the  amount  of  his  mortgage  determined  and  provision  made  in  the 
Judgment  for  a  sale  and  payment  of  his  mortgage  debt,  such  Junior 
mortgagee  has  the  same  right  to  have  the  judgment  executed  at 
though  he  had  himsolf  instituted  the  action,  and  does  not  waive  his 
right  to  the  enforcement  of  the  judgment,  pending  an  appeal  by  his 
mortgagor,  by  not  objecting  to  the  insufficiency  of  an  undertaking 
to  stay  execution  at  the  time  it  was  given. — Id, 
See  AoBNCT,  2,  6 ;  Deeds,  9,  10 ;  Divobob,  1,  2 ;  Estates  of  De- 
ceased Pebsons,  12,  13;  Homestead,  2,  3;  Laitolobd  and 
Tenant;  Pbomissobt  Notes;  Tbust,  15. 

MUNICIPAL  CX)EPOEATIONS. 

1.  BviDENOE — Obdinanoe  Fizino  Reguiab  Meetings  or  Supebvibobs 
— ^Bubden  or  Pboof. — ^Where  the  question  at  issue  is,  whether  an  or- 
dinance of  the  supervisors  imposing  a  license  tax  was  passed  at  a 
TCgular  meeting,  and  the  plaintiff  introduced  in  evidence  a  prior  or- 
dinance of  the  supervisors,  declaring  that  the  regular  meetings 
should  be  held  on  the  first  Monday  of  every  month,  the  validity  of 
which  ordinance  was  not  put  in  issue  by  the  pleadings,  the  plaintiff 
is  not  required  to  show  that  the  meeting  at  which  such  ordinance 
was  passed  was  Itself  a  regular  meeting. — County  of  San  Diego  y. 
SMfert,  594. 

2.  Pbbsumftion  fbom  Reoobd  or  Obdinanoe. — ^The  presumption  aris- 
ing from  the  existence  of  an  ordinance  upon  the  record  of  ordinances 
is  sufficient  to  entitle  It  to  be  received  in  evidence  without  further 
proof,  in  the  absence  of  evidence  showing  Its  invalidity. — Id, 

3.  Continuity  of  Rbgulab  Meeting  of  Supebvisobs — Attestation 
OF  Minutes  Showing  Adjournment — Unsigned  Recobd. — Sectiot 
19  of  the  County  Government  Act,  providing  that  the  records  and 
minutes  of  the  board  of  supervisors  must  be  si^ed  by  the  chairman 
and  clerk,  merely  has  the  effect  to  make  their  signature  evidence 
identifying  the  minutes;  and  their  failure  to  sign  the  minutes  does 
not  render  the  record  inadmissible  as  proof  of  the  action  of  the 
board,  in  meeting  and  adjourning,  for  the  purpose  of  showing  the 
continuity  of  the  session  of  the  board  at  a  regular  meeting;  but  if 
the  handwriting  of  the  entries,  their  contemporaneous  character,  and 
the  official  custody  from  which  the  record  is  produced  are  proved, 
the  minutes  are  competent  to  show  the  action  of  the  board. — Id, 

4.  Attestation  of  Obdinanoe  Essential  to  Validitt. — ^The  signing 
and  attesting  of  the  original  ordinance  by  the  chairman  and  clerk 
of  the  board  of  supervisors  in  the  manner  required  by  the  County 
Government  Act  is  essential  to  the  validity  of  the  ordinance.  When 
the  mode  of  enacting  ordinances  is  prescribed,  it  must  be  pursued.— 
Id. 

5.  Question  of  Faot. — ^The  question  whether  an  ordinance  was  passed, 
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aigned,  and  attested  is  one  of  fact  to  be  found  by  the  court  or  juij 
upon  legal  evidence. — Id, 

6.  Pbesumption  fbom  Recobd— Pbima  Faois  Casi — BusDEir  ov 
Paoof. — ^The  record  of  an  ordinance,  accompanied  with  proof  of  pro- 
per publication,  is  sufficient  to  entitle  it  to  be  admitted  in  evidence, 
and  is  prima  facie  proof  that  the  ordinance  was  passed,  signed,  and 
attested  in  the  form  in  which  it  appears  in  the  record,  and  casts 
the  burden  on  the  defendant  of  rebutting  the  presumption  arising 
from  the  record. — Id. 

7.  Evidence — Ebbob  in  Publication  or  Obdinanci. — ^Whers  the  lee- 
ord  of  an  ordinance  is  admitted  in  evidence,  proof  that  in  the  or- 
dinance as  recorded  one  of  the  sections  was  different  from  the  same 
section  in  the  ordinance  as  published,  without  disclosing  wherein  it 
was  different,  is  not  sufficient  to  show  a  material  error  in  jmblica- 
tion.— /(f. 

8.  Object  of  Pubucation — Immatebial  Ebbob. — ^The  object  of  pub- 
lication of  an  ordinance  is  to  impart  notice  to  those  who  are  or  may 
be  affected  by  its  provisions;  and  if  an  error  occurs  in  the  publica- 
tion, which  does  not  affect  the  provisions  of  the  ordinance  affecting 
the  liability  of  a  party  thereunder,  or  hie  defense  against  such  lia- 
bility, it  should  be  held  immaterial. — Id, 

See  Counties  ;    Place    of    Tbial,    8-10 ;    PuBUO    Offiokis  ; 
Schools;  Streets  and  Highways;  Taxatioit,  4-8. 

MURDER  AND  MANSLAUGHTER.     See  Cbihutal  Law,  15,  1& 

MUTUAL  AID  ASSOCIATION.     See  ABBiTBATioir  AHD  AWAn. 

NAME.    See  Vendob  and  Vendee,  12-14. 

NEGLIGENCE. 

1.  Stbeet-bailboads — Injury  to  Pedestbian. — ^The  owners  of  street- 
railroads  are  to  be  held  to  due  care  in  the  management  of  their 
lines;  and  if  they  exercise  such  care,  they  are  not  responsible  to  a 
pedestrian  who,  in  a  careless,  reckless,  or  absent-minded  way.  walks 
suddenly  In  front  of  a  moving  car.  and  is  Injured  beforo  there  is 
time  to  stop  it. — Driscoll  v.  Market  Street  Cable  Wy  Co.,  553. 

2.  Rights  of  Pebsons  in  Charge  of  Stbeet-cab. — ^The  persons  in 
charge  of  a  street-car,  upon  a  clear  track,  where  thero  is  no  negli- 
gence on  their  part,  have  a  right  to  assume  that  people  will  not  sud- 
denly cross  in  front  of  it. — Id, 

3.  Death  of  Pedestrian — Failube  to  Ring  at  Stbert  Oaosdnro— 
Violation  of  Ordinance. — ^Where  a  pedestrian  was  struck  by  a 
street-car  and  killed  at  a  street  crossing,  the  failure  of  the  person  In 
charge  of  the  car  to  keep  its  bell  ringing  from  a  point  twenty-five 
feet  from  the  crossing  until  the  crossing  was  passed,  as  required  by 
the  terms  of  a  city  ordinance,  is  negligence,  both  as  being  In  Tlolatioii 
of  a  reasonable  ordinance,  and  as  being  in  itself,  under  the  di«nm- 
stances,  careless. — Id, 

4.  Insufficient  Excuse  fob  Negligence. — It  Is  no  excuse  for  nef- 
l*»ct  to  ring  the  bell  while  passing  a  street  crossing  that  the  grip- 
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man  could  not  ring  it,  because  his  hands  were  otherwise  engaged, 
and  that  the  conductor  was  temporarily  absent  from  his  post. — Id. 
6.  Contributory  Negligence — Questions  of  Fact — Conflicting 
EviDENOE — Appeal. — Where  the  street-railroad  company  was  in  de- 
fault for  not  giving  the  proper  warning,  the  question  whether  the 
deceased  was  guilty  of  contributory  negligence  in  passing  the  street 
crossing,  whether  his  negligence  was  the  proximate  cause  of  the  in- 
jury, is  one  of  fact  for  the  jury;  and  where  there  is  a  conflict  of 
evidence  as  to  the  actual  conduct  of  the  deceased,  and  the  circum- 
stances under  which  he  acted,  at  the  time  of  the  accident,  and  there 
is  sufficient  evidence  to  warrant  the  jury  in  finding  that  deceased  was 
not  negligent,  a  verdict  against  the  street-railroad  company  will  not 
be  disturbed  upon  appeal. — Id, 

6.  Duty  of  Pedestrian — Ordinary  Care. — A  pedestrian  in  crossing 
the  track  of  a  street-railroad  is  only  bound  to  use  ordinary  care,  or 
that  degree  of  care  which  people  of  ordinarily  prudent  habits  could 
be  reasonably  expected  to  exercise  under  the  circumstances  of  the 
case. — Id, 

7.  Keeping  of  Vicious  Dog — Pleading — Contributory  Negligence. 
— A  complaint  in  an  action  to  recover  damages,  alleged  to  have  been 
suffered  by  the  plaintiff  from  the  bite  of  a  vicious  dog  owned  and 
kept  by  the  defendant,  in  consequence  of  the  negligent  manner  in 
which  the  defendant  kept  the  dog,  need  not  negative  contributory 
negligence  on  the  part  of  the  plaintiff. — Boyd  v.  Oddoxis,  510. 

8.  Conflicting  Evidence — Appeal. — ^Where  the  evidence  in  such  ac- 
tions is  conflicting,  both  as  to  the  negligence  of  the  defendant  and  as 
to  the  contributory  negligence  of  the  plaintiff,  a  verdict  in  favor  of 
the  plaintiff  upon  both  these  issues  will  not  be  disturbed  upon  appeal. 
—Id. 

9.  Passenger  Killed  while  Walking  upon  Railroad  Track — Con- 
tributory Negligence — Aotiow  fob  Death — Nonsutt^Failubb 
to  Sound  Alarm-whistle. — Where  a  passenger,  about  to  take  a 
train,  walked  in  daylight  in  dangerous  proximity  to  the  railroad 
track  without  looking  or  listening  for  the  approach  of  the  train  for 
which  he  was  waiting,  and  finally  stepped  partly  upon  the  track, 
in  which  position  he  was  struck  and  killed  by  the  approaching  engine, 
he  was  guilty  of  contributory  negligence,  and  in  an  action  by  his  ad- 
ministratrix for  his  death  thereby  caused,  the  plaintiff  is  properly 
nonsuited;  and  the  fact  that  the  engineer  only  rang  the  bell,  and 
did  not  sound  the  alarm-whistle,  is  immaterial,  in  view  of  the  negli- 
gent conduct  of  the  deceased. — Holmes  v.  South  Pacific  Coast  R^y 
Co.,  161. 

10.  Concurring  Neguqence  of  Defendant. — The  rule  which  permits 
ft  recovery  notwithstanding  the  previous  negligence  of  the  plaintiff 
or  person  injured  is  only  properly  applied  where  such  negligence 
was  the  remote  and  not  the  proximate  cause  of  the  Injnry,  and  the 
negligence  of  the  defendant  is  independent  of  the  preceding  negli* 
gence  of  the  person  injured ;  and  this  principle  cannot  govern  where 
both  parties  are  contemporaneously  and  actively  in  fault,  and  by 
their  mutual  carelessness  an  injury  ensues  to  one  or  both  of  them.— 
Id. 

1 1 .  Evidence — Custom  as  to  Operation  of  Double-track  Railboaqs 
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— ^Knowledge  or  Deceased. — Where  it  appears  that  the  defendmnt 
had  for  two  years  previous  to  the  accident  operated  its  trains  upon 
the  left-hand  side  of  its  double  track,  an  offer  of  plaintiff  to  prove 
a  oniversal  custom  for  other  railroads  to  operate  trains  upon  the 
right-hand  track  is  properly  excluded  as  irrelevant.  The  liability  of 
the  defendant  cannot  be  made  to  depend  upon  the  question  whether 
the  deceased  did  or  did  not  know  of  the  way  in  which  it  operated 
iti  road.— /d. 

12.  Railboadb — Condition  of  Station — Measure  of  Cabs  Kequieed. 
— Oarriem  of  passengers  are  bound  simply  to  exercise  ordinary  care 
as  to  the  condition  of  the  station  at  which  passengers  are  received, 
in  view  of  the  dangers  to  be  apprehended;  and  whether  there  has 
been  an  exercise  of  such  care  depends  upon  the  circumstances  of  the 
case,  the  nature  of  the  load,  and  the  character  of  the  traffic  and 
place  where  the  accident  occurred. — FalU  v.  San  Francisco  and 
North  Pacific  R.  R,  Co.,  114. 

IS.  Freight  upon  Platform  at  Flag-station — Accident  not  Bxa- 

BONABLT    ANTICIPATED^VERDICT    AGAINST    EVIDENCE. — At    flag-Sta- 

tions  established  for  the  convenience  of  sparsely  settled  districts, 
railroad  companies  have  the  right  to  use  the  same  platform  for  the 
depositing  of  freight  and  for  the  accommodation  of  passengers,  and 
if  they  use  ordinary  and  reasonable  care  to  allow  sufficient  room 
for  passengers,  are  not  responsible  for  an  unforeseen  accident,  aris- 
ing to  a  passenger  from  stumbling  over  a  deposit  of  freight,  in 
broad y daylight,  which  could  not  have  been  reasonably  anticipated; 
and  a  verdict  rendered  in  favor  of  the  person  injured  by  such  acci- 
dent will  be  set  aside  upon  appeal  as  against  evidence,  where  the 
evidence  clearly  shows  that  ordinary  care  was  used  by  the  railroad 
company,  and  that  it  could  not  have  reasonably  anticipated  the  aod- 
dent— /d. 
Sm  E]vidkngb,  If  8;  Notabt  PuBua 

NBOOTIABLB  INSTBUMBNTS.    See  PaoiOSSOBT  Norm 

NEW  TRIAL. 

1.  Verdict — Ck>NnjOTiNG  BriDBif cod— Review  upon'  Appeal. — ^The 
appellate  court  will  not  disturb  a  verdict  where  there  is  a  real  and 
substantial  conflict  of  evidence  on  material  points,  or  where  there  is 
any  real  and  substantial  evidence  to  support  the  verdict;  though 
when  a  jury  catches  at  a  mere  semblance  or  pretense  of  evidence  to 
take  money  from  one  party  and  give  it  to  another  without  legal 
cause,  the  trial  judge  should  set  the  verdict  aside,  and  if  he  fails 
to  do  so,  this  court  will  grant  a  new  trial. — DrUcoll  v.  Market  Street 
Cable  R'y  Co,  553. 

2.  Statement — Specifications  of  Insufficiency  of  Evidence — Ap- 
-PKXL, — Specifications  of  insufficiency  of  the  evidence  to  justify  a  ver- 
dict in  a  statement  upon  motion  for  a  new  trial  must  be  disregarded 
upon  appeal  from  an  order  refusing  the  new  trial,  where  the  evi- 
dence in  support  thereof  is  not  to  be  found  in  the  record. — Harris  v. 
Bamhart,  546. 

^  Error  Assigned  upon  Instructions — Insufficient  Reoobd  uior 
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Appeal. — ^Alleged  error  in  inetractions  to  the  Joij  will  not  be  con- 
fddered,  where  the  record  upon  appeal  falls  to  set  forth  the  teeti- 
mony  upon  wb'.ch  they  are  predicatedt  and  where  it  appears  from 
the  record  that  other  instructions  were  given  which  are  not  eni' 
bodied  therein.— /d. 

4.  PBBSTTMPnoir  AS  TO  ABDinoKAL  Inbtbuotion. — It  mnst  be  pre- 
sumed upon  appeal,  where  additional  instructions  were  given  ^hich 
are  not  embodied  in  the  record,  that  under  such  instructionB,  taken 
with  those  given  and  refused,  the  law  of  the  case  was  properly 
presented  to  the  jury. — Id. 

Q.  Nonos  OF  Decision — Sebvigb — Nones  of  Intention. — ^Where  the 
defendant  in  an  action  in  which  he  filed  a  cross-complaint  making 
the  plaintiff  and  his  alleged  assignors  parties  dnfendants  served  a 
notice  of  the  decision  of  the  court  in  his  favor  upon  the  attorneys 
for  the  plaintiff  and  defendants  to  the  cross-complaint,  directed  "to 
the  plaintiff"  and  the  "attorneys  of  re«x>rd/'  and  one  of  the  attorneys 
named  accepted  service  thereof  as  "attorney  for  plaintiff  and  de- 
fendants to  cross-complaint,**  the  notice  must  be  treateo  as  a  notice 
to  and  accepted  by  all  of  the  losing  parties,  and  a  notice  of  intention 
to  move  for  a  new  trial,  served  end  filed  by  the  defendants  in  the 
cross-complaint  after  the  expiration  of  ten  days  from  the  service  of 
the  notice  of  decision,  is  not  served  or  filed  in  time. — Scott  v.  Glenn, 

5ia 

0.  Obdeb  Stbikino  out  Statement— Appeal — Dismissal. — ^An  order 
striking  out  a  statement  on  motion  for  a  new  trial  is  an  order  made 
after  final  Judgment,  from  which  an  appeal  must  be  taken  within 
sixty  days;  and  an  appeal  taken  therefrom  after  the  expiration  of 
such  time  will  be  dismissed. — Sutton  v.  Symonn,  475. 

7  Nbwlt  Discovered  Evidence — Oounter-afpidavits — ^Discretion 
•—It  Is  not  an  abuse  of  discretion  for  the  trial  court  to  deny  a  mo- 
tion for  a  new  trial  in  a  criminal  prosecution,  made  upon  the  ground 
of  newly  discovered  evidence,  where  the  affidavits  offered  in  support 
thereof  are  fully  contradicted  by  counter-affidavits  on  the  part  of 
the  prosecution. — People  v.  Ftoe,  450. 

8.  Denial  of  New  Trial — Additional  .Vffidavit  op  New  Evidence. 
— ^Where  the  court  has  already  denied  a  motion  for  a  new  trial, 
a  motion  of  the  defendant  to  be  allowed  to  file  an  additional  affidavit 
in  support  r'  his  motion,  upon  the  ground  of  newly  discovered  evi- 
dence, is  properly  refused,  especially  where  no  affidavit  of  the  wit- 
ness by  whom  the  facts  could  be  shown  was  introduced. — Id, 

••Notice  of  Intention — Statement — Rccord  upon  Appeal. — ^The 
Insertion,  in  a  record  upon  appeal  from  a  judgment  and  an  order 
denying  a  new  trial,  of  the  appellant's  notice  of  intention  to  move 
for  a  new  trial,  which  was  not  inserted  in  the  statement,  is  improper, 
and  forms  no  part  of  the  record. — Nye  v.  MaryeviUe  «*o.  Street  B. 
R,  Co.,  461. 

10.  Specifications  of  Error — Disregard  of  Statement. — A  state- 
ment on  motion  for  a  new  trial  which  contains  no  specifications  of 
error  whatever  should  be  di8regard:!d  on  the  hoaring  of  the  motion. 
— W. 

11.  Notice  of  Decision — Time  for  Notice  of  Intention. — ^A  notice, 
**fhnt  fl  decree,  a  copy  of  which  !»  herewith  served  upon  you,  hat 
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been  this  day  entered  in  the  action  in  aooordanoe  with  the  decision 
rendered"  by  the  court  upon  a  previous  date,  giving  the  aubstance 
of  the  decree,  is  a  auflScient  notice  of  the  decision,  under  section  650 
of  die  Code  of  Civil  Procedure,  and  the  notice  of  intention  to  move 
for  a  new  trial  must  be  served  and  filed  within  ten  days  thereafter. 
If  the  time  therefor  is  not  extended. — Oumpel  v.  OoBtagnetto^  16. 
See  Appeal,  5,  10;  Judqb;  Judgmxiyt,  Q. 

NOTARY  PUBLIC. 

1.  LlABILITT  or  NOTAJET — FALSE  AOKNOWLEDGMENT  OT  FOBOED  MOST- 

OAOB — Note  fob  Check  with  Forged  Indobsement. — In  an  action 
against  a  notary  public  to  recover  as  damages  a  sum  of  money, 
which  was  alleged  to  have  been  loaned  by  the  plaintiff  upon  a  forged 
mortgage  of  land,  which  contained  a  false  acknowledgment  by  the 
notary,  where  it  appears  that  the  money  was  paid  by  a  bank  in 
which  the  plaintiff  had  a  deposit  upon  a  forged  Indorsement  of  the 
payee's  name  upon  a  check  given  by  the  plaintiff  for  the  money  to 
be  loaned,  no  loss  is  shown  by  the  plaintiff,  and  he  is  not  entitled  to 
recover  as  against  the  notary  for  the  money  so  paid  by  the  bank. — 
Hatton  T.  Holme&,  208. 

2.  Nbqlioence  of  Notabt — Intboduction  by  Thibd  Pabtt — Nboli- 
OENCE  OF  Losing  Pabtt. — A  notary  public  has  no  right,  in  disre- 
gard of  the  statute,  to  certify  that  he  knows  a  person  whom  he  does 
not  know,  on  the  mere  introduction  of  some  third  party,  and  if  he 
does  80,  and  loss  results  therefrom,  he  renders  himself  and  his  sure- 
ties liable  to  make  good  the  loss,  unless  the  negligence  of  the  losing 
party  is  the  proximate  cause  of  the  loss. — Id. 

OFFICB  AND  OFFICERS.    See  Publio  Offioebs. 

ORDINANCE.    See    Municipal    Cobfobations  ;    NsauoEzroi,    8; 
Plbaoinos,  8. 

PARTIES.    See  Cobfobations,  1 ;  Mobtgaoe,  6. 

PARTITION. 

1.  Inteblooutobt  and  Final  Dbobees — ^Res  Aojxtdioata— Title  hot 
Disclosed. — ^The  interlocutory  decree  in  an  action  for  partition 
establishes  the  relative  rights  of  the  parties  thereto  in  the  tract  of 
land  sought  to  l>e  partitioned,  and  the  final  Judgment  therein,  con- 
firming the  report  of  the  referee  in  partition,  is  a  conclusive  deter- 
mination upon  all  the  parties  as  to  whatever  title  or  claims  to  the 
land  they  had  at  the  time  of  the  rendition  of  the  judgment,  and  pre- 
cludes them  from  subsequently  asserting  any  right  or  claim  to  the 
land  which  they  acquired  prior  to  the  rendition  of  the  Judgment, 
though  such  right  or  claim  was  not  asserted  or  disclosed  In  the  ac- 
tion.— Christy  v.  Spring  Valley  Water  Workt,  21. 

2.  Conclusiveness  of  Final  ^  ecree — Tenancy  in  Coicmon — Unity 
OF  Possession — Adverse  Possession — Suspension  of  Statute  of 
Limitations. — ^The  final  judgment  in  partition  is  also  a  eondnaive 
determination  between   the  parties   to   the   action   that   they   were 
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tenants  in  common  of  the  land  \n  controversy  according  to  their  re- 
spectiye  rights,  and  that  uutil  the  final  partition  there  had  existed 
between  them  a  unity  of  possession  of  the  land  partitioned,  and  no 
adverse  possession  thereof  by  either  co-tenant  as  against  the  other; 
and  if,  at  the  commencement  of  the  action,  one  of  the  defendants  there- 
in was  holding  the  land  in  adverse  possession,  but  had  not  held  it 
long  enough  to  ripen  into  a  title,  the  bringing  of  the  suit  suspended 
the  running  of  the  statute  of  limitations,  and  prevented  the  acquisi- 
tion of  a  title  by  prescription  while  the  suit  was  pending  which 
would  impair  the  judgment  finally  rendered  in  the  partition  suit — 
/d. 
8.  Date  of  Adjudication  of  Unitt  of  Possession — ^Adverse  Posses- 
sion AFTER  INTBBLOCUTOBT  DsoBBB.— The  final  Judgment  in  parti- 
tion operates  as  an  adjudication  as  to  the  co-tenancy  and  unity  of 
possession  of  the  parties  from  its  date,  and  not  from  the  date  of  the 
interlocutory  decree,  and  a  party  to  the  proceedings  cannot  avail 
himself  of  any  adverse  possession  between  the  date  of  the  interlocu- 
tory decree  and  the  date  of  the  final  decree. — Id. 
4.  Ejectment — Defense  of  Pbescbiftion — Exclusion  of  Evidenob 
— ^Appeal — Ebbob  without  Prejudice. — Where  the  full  period  of 
prescription  has  not  run  between  the  date  of  the  final  decree  in  parti- 
tion and  the  commencement  of  an  action  cf  ejectment,  by  the  suc- 
cessor in  interest  of  one  of  the  parties  to  the  partition  suit  against 
another  party  thereto,  who  seeks  in  defense  to  show  a  title  by 
prescription,  a  judgment  for  the  plaintiff  in  ejectment  will  not  be  re- 
versed for  the  exclusion  of  evidence  tending  to  show  adverse  posses- 
sion, but  which  is  insufficient  to  countervail  the  effect  of  the  final 
judgment  in  partition,  and  could  not  tend  to  change  the  finding  of 
the  court  in  favor  of  the  plaintiff. — Id. 

PARTNERSHIP. 

1.  Pabtnebship  Settlbicent — Advances  by  One  Pabtnbb  fob  Pub- 
OHASE  OF  Land. — In  a  settlement  between  partners,  where  one  of 
the  partners  has  advanced  merchandise,  paid  for  from  his  per- 
sonal funds,  for  the  purchase  of  a  tract  of  land,  which  both  parties 
treated  as  partnership  land,  the  other  partner  should  be  charged  with 
one  half  of  the  value  of  the  merchandise  as  his  share  of  the  cost  of 
the  investment — Votkowite  v.  Nickel^  19. 

2.  INTEBEST  UPON  PABTNEBSHIP  INDEBTEDNESS. — Where  by  the  terms 
of  an  agreement  between  the  partners,  it  was  expressly  agreed  that 
each  party  should  satisfy  one  half  of  the  interest  charged  upon  all 
indebtedness  due  subsequent  to  the  date  of  the  agreement,  it  is  pro- 
per to  charge  interest  upon  the  amount  due  to  a  partnership  creditor 
whose  indebtedness  was  created  subsequent  to  the  agreement,  with 
the  express  consent  of  the  partner  who  objects  to  such  charge. — Id. 

8.  Office  Expenses. — A  partner  is  properly  chargeable  with  his  share 
of  office  expenses,  where  there  is  nothing  in  the  agreement  of  the 
partners  to  the  contrary. — Id. 

4.  Deposit  of  Money  t  ith  Managing  Pabtneb— Liability  of  Fibv 
— Money  Had  and  Rkcktved.— Where  money  was  deposited  with 
the  managing  member  of  a  partnership,  who  had  full  power  to  bor- 
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row  money  for  the  use  of  the  firm,  and  sign  notes  in  the  name  of 
the  firm,  and  who  deposited  it  with  the  firm  funds,  and  gave  a  re- 
ceipt therefor  in  the  name  of  the  firm,  and  used  the  money  for  the 
benefit  of  the  partnership,  the  firm  is  liable  in  an  action  for  money 
had  and  received,  al'nough  the  other  partner  was  absent  at  the 
time  the  deposit  was  made,  and  had  no  knowledge  of  the  transaction^ 
and  the  receipt  of  the  money  was  outside  the  regular  business  of  the 
partnership. — Damnum  v.  Beecher,  590. 
See  BviDENOB,  0 ;  Mobtoaob,  0. 


1  ASSBNGERS.    See  Oomxok 

PATENT.     See  SWAMP  AlfD  OVKBIIdOWXD  Laitm. 

PAYMENT. 
1.  Assumpsit — Sebviobb  Rendered — Plea  of  Payment — EyiDENOs 
— Rebdttai^— Transactions     not     Pleaded— Findings. — Where 
the  plaintiff  in  an  action  to  recover  the  reasonable  value  of  services 
rendered  to  the  defendant  alleged  that  he  had  not  been  paid  for  his 
services,  and  the  defendant  pleaded  payment  therefor,  and  proved 
that  he  had  paid  to  the  plaintiff  various  sums  of  money,  amounting, 
in  the  aggregate,  to  more  than  the  court  found  to  be  the  value  of 
plaintiffs  services,  but  failed  to  show  any  application  of  any  of  the 
moneys  paid  by  him  to  a  discharge  of  his  obligation  for  the  services 
rendered  by  the  plaintiff,  or' to  any  specific  demand  of  the  plaiiitlfl^ 
the  plaintiff  was  entitled  to  show,  in  rebuttal,  that  the  moneys  paid 
had  in  fact  been  paid  by  the  defendant  upon  indebtedness  to  the 
plaintiff  growing  out  of  other  transactions,  and  a  finding  by  the 
court,  stating  the  account  between  the  parties,  and  finding  that  cer- 
tain of  the  amounts  paid  by  the  defendant  were  upon  account  of  oth- 
er transactions  specified,  and  that  there  was  a  specified  balance  due 
the  plaintiff,  is  not  a  finding  upon  issues  not  raised  by  the  pleadings, 
but  is  a  finding  upon  the  issue  of  payment  presented  by  the  answer. 
— Codlier  v.  Hunt,  290. 
2.  Application  or  Payments. — Where  payments  are  made  by  a  deb- 
tor without  applying  them  to  any  specific  demand,  they  should  be 
applied  by  the  court  to  the  extinction  of  obligations  earliest  in  d;.ti 
of  maturity. — Id, 
8.  Appeal — Pkesumftion — Maturity  of  Oruoationb  at  Date  of 
Payments. — ^Where  the  record  upon  appeal  does  not  disclone  the 
dates  at  which  the  respective  payments  were  made  by  the  defen- 
dant, it  will  be  assumed  that  It  appeared  from  the  evidenc<*  that 
all  of  the  obligations  matured  prior  to  those  dates,  and  that  the 
oonrt  applied  the  payments  thereon. — Id, 

PERJURY.    See  Criminal  Law,  27-37. 

PLAGE  OP  TRIAL. 

1.  Change  of  Place  of  TRiAr> — Motion  upon  Phjno  of  Ok  nnri^fii— 

Counter-motion — Convenience  of  Witness — Impartial  Triai.— 

Where  a  motion  for      chan'^p  of  the  place  of  trial   is  mnrl««  tipon 
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the  filing  of  a  demamr  to  the  oomplaint  without  filinf  An  answer, 
the  plaintiff  cannot,  by  croaa-motion,  demand  the  retention  of  the  ac- 
tion in  the  county  where  it  ia  pending  on  the  ground  of  convenience 
of  witneeaea,  and  that  an  impartial  trial  cannot  be  had  in  the  county 
to  which  the  action  ia  sought  to  be  tranaferred. — MoSherrff  v. 
Frntmifhumia  etc  Q,  U.  Oo„  687. 

SL  DncAiiD— JoiNDKB  ov  DsFENDANTB.— It  ia  not  neoesiary  that  all 
thib  defiendanti  in  an  action  ahould  Join  in  a  demand  for  a  change  of 

3.  Aftoavit  or  Mnns  bt  Oira  Ddvndakt  fob  All. — ^An  affidarit 
of  merita,  used  at  the  hearing  of  a  motion  for  a  change  of  renue, 
in  behalf  of  each  and  all  the  defendants,  made  by  one  of  the  de- 
fendants therein,  which  recites  that  the  afiSant  makes  it  for  each 
and  all  of  the  defendants  and  at  their  request,  and  that  the  afiSant 
and  the  other  defendants  hare  fully  and  fairly  atated  the  facts  of 
the  case  to  their  attorneys,  who,  upon  such  statement,  advised  each 
and  all  of  them  that  they  had  a  good  and  substantial  defense  upon 
the  merits  of  the  action,  which  each  and  all  of  them  believed  to  be 
true,  ia  in  all  respects  suflSdent,  and  is  not  objectionable  because 
made  by  one  of  the  defendants  only. — Id, 

4.  BXSIDENCE    OF    CORFOBATION — ^PbINICIPAL    PLAOB    OF    BUSINESS. — 

The  place  of  residence  of  a  corporation  is  in  the  county  where  its 
principal  place  of  business  is  situated,  and  that  is  the  proper  county, 
within  the  meaning  of  section  395  of  the  Civil  Code,  where  an  action 
against  the  corporation  for  an  accounting,  and  a  recovery  of  shares 
of  its  capital  stock,  alleged  to  have  been  Illegally  sold  for  delinquent 
aawifsments,  must  be  tried,  subject,  however,  to  the  other  grounds  of 
this  and  the  following  section,  and  the  provisions  of  section  16 
of  article  XII.  of  the  constitution,  and  to  the  power  of  the  court 
ts  diange  the  place  of  trial  as  provided  in  the  code. — Id, 

5.  Pboof  OF  Place  of  Business — Affidavit  of  Merits — Sham  Al- 
lasATioN  OF  CJoMFLAiNT— Information  and  Beubp — Oonfijot  of 
BviPENOE. — An  allegation,  in  a  complaint  against  a  corporation,  by 
one  who  has  been  general  manager,  director,  and  owner  of  a  majority 
c<  its  capital  stock,  that  "plaintiff  is  informed  and  believes"  that 
the  defendant  corporation  has  its  principal  office  in  the  county  in 
which  the  action  Is  brought,  will  be  disregarded,  as  a  sham  allega- 
tion, upon  a  motion  to  change  the  place  of  trial  upon  the  ground 
that  the  action  was  brought  in  the  wrong  county,  where  the  affidavit 
of  merits  by  the  president  of  the  corporation,  upon  which  the  motion 
Is  based,  shows  that  at  the  time  of  the  commencement  of  the  action, 
and  afterwards  the  principal  and  only  place  of  business  of  the  cor- 
poration was  in  the  county  to  which  the  action  is  sought  to  be  re- 
meved,  and  no  notice  of  such  statement  is  taken  by  the  plaintiff  In 
his  opposing  affidavit,  and  such  sham  allegation  of  the  complaint 
does  not  raise  a  conflict  of  evidence  upon  the  question  as  to  the 
place  of  residence. — Id. 

6.  Change  of  Place  of  TwAii — Construction  of  Code. — The  pro- 
visions of  section  396  of  the  Code  of  Civil  Procedure,  relating  to 
cfaaage  of  the  place  of  trial,  should  be  liberally  construed,  and  a 
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sabstantial  oomplUnoe  with  its  tenm  in  raffident— Bm*  ▼• . 
1S5. 
7.  FOBM  or  DXMAND.— A  writtwn  demand  for  the  change  of  place  of 
trial  of  an  action  ia  not  inanfficient  because  the  attomeja  of  the  de- 
fendant, describing  themselres  as  such,  say  that  tiksy  dfmisnd,  In- 
stead of  saying  that  the  defendant  demands,  the  change. — Id. 

B,  AOXION  AOAIirST  MumOZPAL  Ck>BPOBATION — GONSTBUCTXOH  OT  CON- 

suTUTZOir. — Section  16  of  article  XII.  of  the  constitution,  which 
pxOTidcs  for  the  place  of  trial  of  actions  against  eoKporations»  re- 
lates exclusively  to  private  corporations,  and  haa  no  application  to  a 
suit  against  a  public  municipal  corporation.-— 7tf. 

0.  Bebidknob  of  Oobfobations. — It  is  the  settled  law  of  this  state 
that  a  domestic  trading  corporation  resides  in  the  county  where  it 
has  iti  principal  place  of  business;  and  a  munidpal  corporation, 
though  not  capable  of  having  a  residence  in  the  restricted  sense  of 
the  word,  occupies  a  position  in  regard  to  residence  as  favorable 
as  an  ordinary  trading  corporation. — Id. 

IO.Rksidenob  of  Munioifal  Ck)]iFOBATioN — Ohaitos  of  Piaob  or 
Tut  AT.. — A  munidpal  corporation  is  a  resident  of  the  county  wherein 
its  territory  lies  and  all  its  constituents  reside;  and  it  has  a  right, 
when  an  action,  which  should  have  been  brought  against  it  in  the 
county  of  its  residence,  is  brought  outside  of  the  county,  to  demand 
a  transfer  of  the  cause  to  the  county  of  its  residence. — Id, 

PLBADINOS. 

1.  ASSTTMFSIT— Moil KT    PAH) — ^UNGEBTAIinT — ItBMS    OF    AOODUHT— 

Bill  of  Pabticxtlabs. — ^A  complaint  alleging  that  the  plaintilf,  as  a 
commission  broker,  advanced  a  spedfied  sum  of  money  for  defend- 
ants, at  their  instance  and  request,  in  the  purchase  of  produce,  and 
that  the  defendants  promised  to  pay  the  same  to  plaintiff,  but  al- 
though  often  requested  so  to  do,  neglected  and  still  neglect  to  pay 
the  same  to  the  plaintiff,  is  ndther  uncertain  nor  ambiguous.  The 
plaintiff  need  not  set  forth  the  items  of  an  account  alleged,  but 
must,  if  demanded  in  writing,  give  a  copy  of  the  account  to  the 
adverse  party,  or  be  preduded  from  giving  evidence  thereof. — Bogen 
T.  Dtt/f,  66. 

2.  Goods  Sold— Gomkissions  of  Pbodttgb — Implied  Avebmknt  of 
Sebvices. — An  allegation  in  a  complaint  that  the  defendants  are 
indebted  to  the  plaintiff  for  the  balance  of  an  account  for  produce 
sold  to  the  defendants,  and  for  commissions  on  the  purchase  by 
plaintiff  for  defendants  of  various  articles  of  farm  produce,  implies 
that  the  plaintiff  performed  services  for  the  defendants  in  purchasing 
the  articles;  and  a  finding  that  the  defendants  are  indebted  to  the 
plaintiff  for  labor  performed  at  thdr  request  is  within  the  issues. — 
Id. 

8.  License  Tax — Obdinanoe  of  Supervisobs — AonoN  bt  CJodntt— 
UNCERTAiinr — ^Defects  Cubed  by  Answer  and  Judgment. — In 
an  action  by  a  county  to  recover  a  licens'^  tax  imposed  by  an  ordi- 
nance of  the  supervisors,  where  the  complaint  allej^ed  that  the  de- 
fendant was  required  to  procure  a  license  tax  under  and  by  virtue 
of  an  ordinance  of  the  board  of  supervisors  of  said  county  duly 
passed  and  approved  at  a  regular  meeting,  and  thereafter  duly  puh- 
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1iib«l  as  required  by  law,  and  alleged  a  failare,  refoaal,  and  Mglaet 
of  defendant  to  pay  sudi  lioenae  tax,  in  yiolation  of  the  ordinanee, 
bat  did  not  allege  specifically  that  defendant  failed  to  take  oat  a 
lioeofle,  and  the  defendant,  without  demurring  to  the  complaint  for 
uneertainty,  filed  an  answer  taking  issue  upon  the  panage  or  ap- 
pioral  of  the  ordinance,  and  upon  the  failure  of  the  defendant  to  take 
oat  a  licoise,  it  is  too  late  after  such  answer,  and  aftar  decision  and 
jodgH^nt,  to  object  that  the  complaint  was  uncertafai«  and  did  not 
show  the  existence  of  the  ordinance,  or  a  violation  of  the  ordinance 
upan  which  the  action  was  founded.— County  of  Sam  Diego  v.  8eifert, 
5M. 

1.  OoDK  System — ^Foricb  or  Aotiok — ^AcnoN  on  thk  Case. — Under 
^  code  system  of  pleading,  forms  of  action  are  cast  aaide,  and  every 
action  is  now,  in  effect,  a  special  action  on  the  case. — Rogor$  T. 
Dnhmn,  600. 

5.  OoMPULiNT — Statement  of  CUuse  or  Action. — ^A  complaint  neod 
only  state  the  cause  of  action  In  ordinary  and  concise  language ;  and 
if  the  facts  alleged  and  proved  are  such  as  to  entitle  the  plaintiff 
to  relief  under  any  of  the  recognized  forms  of  action  at  common 
lawt  they  are  sufficient  as  the  basis  of  relief,  whatever  it  may  be. — 
14. 

\  Injubt  to  Real  Pbofbett— Case— Allbqation  or  PosBESSBm — 
SUBFLnsAOE. — ^In  an  action  to  recover  damages  for  injuries  to  real 
property,  where  the  plaintiff  shows  facts  which  would  entitle  him 
to  relief  in  a  common-law  action  on  the  case,  the  fact  that  he  alleges 
that  he  was  in  possession  is  immaterial,  and  the  allegation  may  be 
treated  as  surplusage. — Id, 

7.  Amdtbed  Gomraint  Supebsedes  Original. — ^When  an  amended 
complaint  is  filed  and  served,  the  original  ceases  to  perform  any 
function  as  a  pleading. — La  Societe  Pranoaise  etc.  v.  Weidmann^  507. 

S.  AvomANOB  or  New  Matteb  in  Answeb — Evidence — Fbaud  not 
Pleaded. — Under  section  462  of  the  Code  of  Civil  Procedure,  which 
provides  that  "the  statement  of  new  matter  in  the  answer,  in  avoid* 
anee  or  constituting  a  defense  or  counterclaim,  must  on  the  trial  be 
deemed  controverted  by  the  opposite  party,**  a  plaintiff  is  entitled 
to  introduce  on  the  trial  any  evidence  which  countervails  or  over- 
comes sudi  new  matter,  and  may  introduce  evidence  of  fraud,  though 
no  fraud  is  pleaded  In  the  complaint. — Sterling  v.  Bmithf  348. 
See  Attachment,  12;  Gobpobations,  1;  Judgment,  9;  Laches, 
1 ;  MoBTOAGE,  1,  2,  6 ;  Nbgligenoe,  7 ;  Pbomissobt  Notes,  2 ; 
Stbeetb  and  Highways,  1,  7,  0-12, 18. 

POSSESSION.  See  Advebse  Possession  ;  Deeds,  8,  9 ;  Ejectment  ; 
Homestead,  2,  8 ;  Landlobd  and  T^^vant,  1 ;  Pleadings,  8. 

PRACTTICB.  See  Appeal;  Attachment;  Bill  or  Bzcbptions; 
Cbbtiobabi  ;  Findings  ;  Instbuotions  ;  Intebvention  ;  Judgment  ; 
Justice's  Court  ;  New  Tbial  ;  Pabtition  ;  Place  of  Tbial  ;  Pbo- 
HiBraoNs;  Summons;  Subetibs. 

PRESCRIPTION.    See  Advebse  Possession. 
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PRINCIPAL  AND  AGENT.     See  Agency, 

PRINTING.     See  Countieb,  4,  5. 

PRIORITIES.    See  Attachment,  14;  Deeds,  9. 

PROBATE  LAW.    See  Estates  of  Deceased  Pbbsons;  Guasdiar 
AND  Wasd. 

PROHIBITION. 

1.  BdiinsTEBiAL  Act — Levy  of  Tax. — ^The  levy  of  a  tax  is  a  minis- 
terial and  not  a  jadlciai  act,  and  a  writ  of  prohibition  will  not  lie  to 
restrain  the  levy. — City  of  Ooronado  v.  City  of  San  Diego,  440. 

2.  Office  of  Writ  of  Prohibition — Judicial  Acts. — ^A  writ  of  pro- 
hibition can  only  be  Invoked  to  restrain  threatened  acts  which  are 
judicial  in  their  character. — Id, 

PROMISSORY   NOTE. 

1.  Action  against  Indorseb — Foreclositre  of  Mortoaob — ^Lxabujtt 
for  Deficiency. — An  action  may  be  maintained  against  an  indorser 
of  a  note,  payment  of  which  has  been  secured  by  a  mortgage  given 
by  the  maker,  to  recover  any  deficiency  resulting  after  a  sale  of  the 
mortgaged  premises  under  a  judgment  of  foreclosure  against  the 
mortgagor. — AlHn  v.  WilUafM,  403. 

2.  Assignment  of  Deficiency  Judgment — Pleading — Judgment 
against  Indorses. — In  such  action  it  is  not  necessary  for  the  plain- 
tiff to  allege  or  prove  an  offer  to  assign  to  the  indorser  the  deficiency 
judgment,  or  that  the  judgment  in  the  action  against  the  indorser 
should  direct  such  assignment  to  be  made. — Id. 

3.  Rights  of  Indorser — Assignment  upon  Payment — OoNDmoN  of 
Recovery. — An  indorser  is  entitled,  npon  payment  of  a  note  whidi 
he  has  indorsed,  or  of  a  judgment  against  the  maker  rendered 
thereon,  to  an  assignment  thereof;  yet  such  assignment  is  not  a 
condition  of  the  payee's  right  of  recovery,  but  is  a  right  aoeroing  to 
the  indorser  by  reason  by  his  payment. — Id. 

4.  Indorsement  dy  Agent — Waiver  of  Protest — ^Ratifigation. — 
The  indorsement  upon  a  note  of  waiver  of  payment,  presentment 
for  payment,  protest,  and  notice  of  protest,  by  one  whose  name  has 
been  signed  as  an  indorser  by  another  person,  operates  as  an  af- 
firmance and  ratification  of  the  prior  indorsement. — Id. 

6.  Defense  to  Liability  of  Indorser — ^Burden  of  Proof. — The  bur- 
den of  proof  rests  upon  the  indorser  of  a  note  to  prove,  as  a  defenss 
to  his  apparent  liability  upon  the  indorsement,  as  between  himself 
and  his  immediate  indorsee,  that  the  indorsement  was  made  merely 
for  the  purpose  of  transferring  the  note  from  a  nominal  holder  to 
the  true  owner,  or  that  the  circumstances  under  which  the  Indorse- 
ment was  made  were  such  as  would  render  it  inequitable  to  snfbioi 
an  indorser's  liability  against  him. — Id, 

PROMOTER.     See  Fraud,  7-18. 

PUBLIC  LANDS.    See  Mines  and  MJtNiR«b 
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LOomrrr  Q^maanamt  Acf»— CkncFniaATioH  or  Tax  CtoixECTOB— 
BSRAX.  ov  OODB  PiOTmoirs. — Section  211  of  the  County  Gorem- 
BMBt  Act,  beinf  nnconstitiitioBal,  did  not  operate  to  repeal  section 
8770  of  the  Political  Code  by  implication  as  being  inconeietent  there- 
wltik;  bat  eectioB  164  of  the  eame  act  aa  origiiMilIy  enacted  (Stats. 
1888»  p.  881  )t  providing  that  the  salaries  and  fees  therdn  provided 
for  should  be  in  full  compensation  for  all  services  rendered  by  the 
offloers  therein  named,  bein«  constitutional  and  valid,  operated  to 
repeal  section  8770  of  the  Political  Code,  providing  that  the  tax 
collector  must  collect,  in  addition  to  the  taxes  due  on  the  delinquent 
liet  and  five  per  cent  added  thereto,  fifty  cents  en  each  lot  separately 
assessed,  one  half  of  which  should  go  to  the  county,  and  the  other 
to  the  collector  for  preparing  the  Ust— (7o«nty  of  Orange  v.  Hamu^ 

eoa 

2.  PowKB  or  SUFEBVisoBS — LiABiLZTT  or  Taz  Collbctob. — ^Ths  board 
of  supervisors  have  no  authority  of  law  to  fix  the  compensation  due 
to  any  county  officer;  and  a  tax  collector  who  has  collected  taxes 
under  section  8770  of  the  Political  Code,  and  retained  one  half  of 
the  amount  under  an  order  of  the  board  of  supervisors  allowing  the 
same,  is  liable  to  an  action  by  the  district  attorney  in  the  name  of 
the  county,  under  section  8  of  the  County  (government  Act,  to 
recover  the  money  so  retained,  with  twenty  per  cent  damages  for  the 
use  thereof. — Id, 

3.  DAMA0B8  VOB  Uss  or  MoNKT  Rbtainkd— DuE  Pbooess  or  Law. — 
The  provision  of  section  8  of  the  County  Qovernment  4.ct  which 
allows  the  county,  at  suit  of  the  district  attorney,  to  recover  from 
an  officer  to  whom  money  has  been  paid  as  salary  or  'ees  without 
authority  of  la'w  twenty  per  cent  damages  for  the  use  thereof  is  not 
unconstitutional  as  depriving  a  defendant  of  property  without  due 
process  of  law. — Id. 

4.  MiSCONDUOT    IN     OmOB — PbOCEEDINO    rOR    ReICOVAI. — CONSTBUG- 

TiON  or  Penal  Code — Aocusation  bt  Private  PrssoN — Grand 
JUBT. — Section  889  of  the  Penal  Code,  providing  that  "when  the  pro- 
ceedings are  had  for  the  removal  of  district,  county,  municipal,  or 
township  officers,  they  may  be  commenced  by  an  accusation  or 
information.  In  writing,  as  provided  in  sections  768  and  772,"  does 
not  authorize  a  private  individual  to  commence  a  proceeding  to 
remove  any  such  officer  from  his  office  because  of  willful  misconduct 
in  office,  other  than  that  mentioned  in  section  772  of  the  Penal  Code, 
but  such  proceeding  must  be  commenced  by  accusation  presented 
by  a  grand  jury,  as  provided  in  section  758  of  ♦he  same  code. — Cross- 
man  V.  Leaher,  882. 

5.  Malteasance  or  Mxtnicipal  OrnoEBS — Repeal  or  Statute — Mu- 
nicipal Corporation  Act — Dismissal  or  Complaint. — ^The  act 
of  March  SO,  1874  (Stats.  1878-74,  p.  911),  providing  for  a  judgment 
of  removal  from  office  of  municipal  officers  for  malfeasance  in  oflke 
upon  complaint  of  any  person,  and  for  a  money  judgment  in  favor 
of  the  complainant  for  one  hundred  dollars,  was  repealed  by  the  in- 
consistent provision  of  the  act  of  March  13,  1883  (Municipal  Corpo- 
ration Act,  sec.  11 ;  Stats.  1883,  p.  266),  providing  for  removal  from 
office,  and  conviction  of  a  misdemeanor  to  be  punished  as  such ;  and 
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a  complaint  by  a  piiratB  yenon  antar  tiie  fwMif  act, 
passage  pt  tiie  Monidpal  Oorpoiatioii  Act,  most  be  diamissed. — 
Cfrosimm^  V.  Kmumtofif  379. 
8.  Municipal  Ck>sPOBA.TioNB — Oeajrbb  of  Sah  Dmo^-RiDUonoN 
ar  Saulkt  or  Chizp  or  Pouob— Powsb  or  Ooioioir  Ooxthgel^ — 
The  freeholdexa'  diarter  af  die  dty  of  San  Diego,  adopted  in  May, 
1889,  whieb,  after  fixing  the  salaries  to  be  paid  to  the  chief  of  police 
and  other  dty  ofiBoers,  proyides  that  "the  common  coondl,  in  the 
month  of  Jannaiy,  1891,  and  every  four  years  thereafter,  shall 
readjust  and  fix  anew  the  amount  of  all  offidal  aalaries  proyided 
for  in  this  charter,"  is  to  be  construed  as  If  it  was  a  dlxect  pro* 
▼idon  that  the  salaries  of  the  dty  offidals  shall  be  fixed  in  the  month 
of  January,  1891,  and  every  four  years  thereafter,  bat  that  until 
so  fixed  they  shall  be  at  the  amounts  spedfied  therdn;  and  a 
reduction,  by  the  common  coundl,  of  the  salary  of  the  chief  of  poUoe, 
made  in  the  month  of  January,  1891,  is  not  an  amendment  of  the 
diarter,  but  is  merely  the  execution  of  the  power  conferred  upon 
the  coundl  by  the  charter  itself. — Coyne  v.  Rennie,  090. 

7.  AcoEPTAirGi  or  Reduced  Salabt — Deuand  won  AnDinoNAi.  Siir 
AST  ArrsB  EzFiBATioN  or  Tebm — ^Mandamus. — ^Where  the  diief 
of  police  of  the  dty  of  San  Diego,  after  his  salary  was  reduced  by 
the  common  coundl,  voluntarily  continued  to  hold  the  office  and 
accepted  the  reduced  salary  until  the  expiration  of  his  term,  his 
demand  upon  the  auditor  for  additional  salary,  made  dght  months 
after  the  term  had  expired,  was  properly  refused,  and  a  demurrer 
to  his  petition  for  a  writ  of  mandate  to  comj^el  payment  thereof 
was  properly  su8tained.^/<l. 

8.  MxmiciPAL  OraiOEBS— PowKB  or  RssioirATXoif— Oontsaotual  Re- 
lation— ^Reduction  oe  Salabt  dubing  TEBic—ZThe  mere  appoint- 
ment or  election  of  a  munidpal  officer  for  a  spedfied  time  and  salary 
creates  no  contractual  relation,  where  sudi  officer  Is  at  liberty  to 
redgn  whenever  he  may  elect  to  do  so;  and  although  his  term  and 
salary  may  be  named  in  the  charter,  yet  there  is  no  contract  for  a 
stipulated  time  and  price  that  is  binding  on  the  public,  and  a  muni- 
dpal officer,  after  the  reduction  of  his  salary  during  his  term,  is 
not  bound  to  hold  the  office  or  perform  the  duties  thereof. — Id. 

9t.8HEBirF — Gubtodt  or  Pbzsonebs — ^Wokeing  Pbisonebs  undeb 
Obdeb  of  Sttfebvisobs. — Sections  1613  and  1614  of  the  Penal  Code, 
which  provide  that  certain  prisoners  may  be  required  to  labor  on  the 
public  works  or  ways  in  the  county  by  an  order  of  the  board  of 
supervisors,  and  the  County  Government  Act  (Laws  1891,  p.  906, 
sec.  25,  subd.  80),  which  confers  authority  upon  the  board  of  super- 
visors of  a  county  "to  provide  for  the  working  of  prisoners,"  do  not 
impose  upon  the  sheriff  any  duties  in  addition  to  the  general  duties 
prescribed  by  section  1600  of  the  Penal  Code  and  section  4176  of 
the  Political  Code,  in  relation  to  the  custody  of  prisoners,  and  do 
not  make  it  the  duty  of  the  sheriff  to  keep  the  prisoners  in  his  im- 
mediate custody  while  they  are  at  labor. — Hiokt  v.  Polks,  241. 
10.  Custody  by  Ovebseeb  of  Wobk — Mandamus. — ^The  authority 
conferred  by  the  County  Government  Act  (Laws  1891,  p.  806,  sec 
25,  subd.  30)  upon  the  board  of  supervisors  of  a  county  •'to  provide 
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for  the  working  of  priflonen"  upon  pnblic  works  or  ways,  **andw  the 
direction  of  some  respoDsible  persop,"  includes  the  custody  of  the 
priaonexs  while  absent  from  the  jail,  by  the  "responsible  person" 
onder  whose  direction  they  are  required  to  labor,  and  they  may  be 
cakan  out  of  the  custody  of  the  sherifF  for  such  purpose ;  and  upon 
a  refusal  by  the  sheriff  to  deUyer  such  prisoners  to  a  person  duly 
appointed  overseer  of  them,  he  may  be  required  to  do  so  by  a  writ 
of  mandate. — Id. 
Bee    Jttbges;    MumozPA]:.    OomBonATSOiSB;    Notabt    Pubuo; 

8CH0QL8. 

PUBUO  SCHOOLS.    Sea  SoHOOLfl. 

PUBLIC  USB.    See  BiaznzTT  DoiCAm. 

QUIETING  TITLB.    See  Adyebbk  Fobsmboov,  8»  B^  & 

QUO  WARRANTO.    See  Ooeeobahons,  !-& 

RAILROADS.    See  Common  OAmmB—;  'StauaESQE,  l-6»  9-1& 

RAPB.     See  Cbimiital  Law,  18-2L 

RBCBIVBR.     See  Cibtiobabi,  2^ 

RBMITTITUR.    See  Appbal,  11,  IZ 

RBSIDBNCB.     See  Place  of  Tszax^ 

RIPARIAN  RIGHTS.    See  Wateb  and  Watxb  RiaHn» 

ROBBBRY.    See  Cbimikal  Law,  2S. 

SALB. 

RsTUBN  OF  Goods — New  Contract — Sale  fob  Pubchasbb's  Benefit 
— ^AcnoN  fob  Diffebbnob  in  Pbicb — ^Recoupment  of  Damaoes. 
—Where  goods  ordered  were  sent  to  the  purchaser  with  the  privilege 
of  returning  anything  not  suitable  to  the  purchaser's  market  within 
ten  days,  and  several  months  thereafter,  without  previous  complaint, 
the  purchaser  requested  permission  to  return  part  of  the  goods, 
which  request  was  declined  by  the  seller,  with  an  offer  to  receive 
them  to  be  bandied  by  the  seller  for  the  purchaser  at  the  best  prices 
obtainable,  and  they  were  returned  to  the  seller  pursuant  to  such 
offer,  the  offer  and  acceptance  thereof  constituted  a  new  contract, 
which  precluded  the  purchaser  from  thereafter  recouping  damages 
for  the  goods  returned,  on  the  ground  that  they  were  not  the  kind 
of  goods  ordered,  and  he  is  liable  in  an  action  by  the  seller  for  the 
difference  between  the  original  price  of  the  goods  and  a  less  price  at 
which  they  were  sold  for  his  benefit  under  the  new  contract — King 
%.  Sheward,  235. 
XCVII.    Cal.— 48 
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SCHOOLS. 

1.  MUiMOTPAL    Ck>]lF0RATI0N8 — SaN    DINO— SOHOOL    DiSTBIOr— OITX 

SUPEBINTENDENT    OF    SCIiOOLS — SALARY — INJUNOTION ^PABTIBS. — 

The  city  of  San  Diego  as  a  municipal  corporation  has  no  interest  in 
moneys  paid  into  the  county  treasury  to  the  credit  of  the  aehool 
district  of  the  city  of  San  Diego,  which  is  a  distinct  corporation, 
whose  rights  and  obligations  are  governed  by  the  Political  Oode. 
and  not  by  the  city  charter ;  and  the  city  is  not  entitled  to  an  injunc- 
tion to  prevent  the  county  treasurer  from  paying  a  warrant  drawn 
upon  him  in  payment  of  the  salaiy  of  the  superintendent  of  schools 
of  the  city  of  San  Diego. — City  of  San  Diego  T.  Dauer,  442. 

2.  PowEK  TO  Fix  Salabt  of  Citt  Superintendent  of  Schools — 
City  Charter  Controlled  by  Politicai.  Code — Pubuo  School 
System. — The  power  to  fix  the  salary  of  superintendent  of  schools 
of  the  city  of  San  Diego  is  vested  by  section  1798  of  the  Political 
Code  in  the  board  of  education  of  the  city,  as  a  general  law  rsni- 
la  ting  the  public  school  system,  prevails  over  a  provision  of  tlie 
city  charter  directing  the  common  council  to  fix  such  salary.— /d. 

3.  School  Law — Dismissal  of  Teacher — ^Bmploymbnt  fob  a  Ykab 
— Continuance  after  Term — Power  of  Boabd  of  Educatior. — 
Where  the  records  of  the  board  of  education  of  a  city  recite  that 
the  board  **went  into  executive  session  for  the  election  of  teadiers 
for  the  ensuing  year/'  and  thereupon  certain  teachers  were  declarsd 
elected,  a  teacher  so  elected,  who  begins  teaching  under  sudi  an« 
thorization,  and  continues  holding  after  the  expiration  of  the  year 
for  two  years  more  without  any  new  employment,  is  not  elected 
for  life,  subject  to  removal  only  for  cause,  but  may  be  dismissed  at 
any  time  after  the  expiration  of  year.— if sHon  y.  Board  of  Biu- 
option  of  City  of  Oakland,  006. 

4.  Ionobancb  of  Teaoheb  as  to  Fixed  Tebm. — ^The  ignorance  of  the 
teadier  as  to  the  term  of  her  employment  being  fixed  for  one  year 
only,  and  her  honest  supposition  that  she  held  a  life  position,  cannot 
avail  her,  to  prevent  a  dismissal  by  the  board  of  education^  or  to 
compel  payment  of  salary  after  such  dismissal. — Id. 

5.  Void  Election  of  Teaoheb — Holding  at  Pucasitbe  of  Boabd  of 
Education. — If  it  be  conceded  that  the  board  of  education  had  no 
power  to  elect  a  teacher  for  a  year,  an  election  f6r  a  year  cannot 
constitute  an  election  for  life,  but  a  void  election  would  be  no  elec- 
tion, and  she  would  hold  the  position  at  the  mere  pleasure  of  the 
board,  subject  to  be  discharged  at  any  time. — Id, 

6.  Public  School  System — Constitutional  Law. — The  provisions  of 
article  IX.  of  the  constitution  making  education  and  the  manage- 
ment and  control  of  the  public  schools  a  matter  of  state  supervision, 
and  directing  the  legislature  to  provide  a  "system  of  common 
schools,"  require  the  adoption  of  one  system,  which  shall  be  ap- 
plicable to  all  the  common  schools. — Kennedy  v.  Miller,  429. 

▼.  School  District — Political  Code — Chabteb  of  Municipal  Cob- 
roRATioN. — The  legislative  declaration,  in  section  1576  of  the  Politi- 
cal Code,  that  every  incorporated  city  is  a  school  district  though  it 
makes  each  school  district  a  public  corporation,  does  not  Import 
into  the  organization  any  of  the  provisions  of  the  city  charter,  or 
limit  the  powers  and  funrtions  which,  as  a  school  district,  it  has  by 
virtue  of  the  Political  Code. — Id. 
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8.  General  Laws — Limitations  of  Oitt  Charter. — ^All  city  charten 
are  limited  by  the  operation  of  general  laws. — Id. 

9.  City  Boakds  of  Education. — ^The  powen  and  duties  of  boards  of 
education  in  cities  are  the  same  as  those  of  boards  of  trustees  in 
other  school  districts,  and  cannot  trench  upon  the  system  that  the 
legislature  has  provided  for  the  entire  state. — Id. 

10.  City  of  San  Disqo — ^Public  School  Fund — County  Tbeasuby. 
— ^The  city  of  San  Diego  is  a  corporation  distinct  from  the  corpora- 
tion known  as  the  school  district  of  the  city  of  San  Diego,  and  the 
rights  and  obligations  of  the  school  district  corporation  are  to  be 
determined  by  the  provisions  of  the  Political  Code,  and  not  by 
those  of  the  charter  of  the  dty  of  San  Diego ;  and  a  provision  of  its 
charter,  that  all  moneys  belonging  to  the  school  fund  of  the  city 
shall  be  deposited  with  the  city  treasurer  does  not  supersede  the  re- 
quirements of  the  Political  Code  that  all  moneys  pertaining  to  the 
public  school  fund  shall  be  paid  into  the  county  treasury. — Id* 
See  Mandamus,  2. 

SEDUCTION.    See  Criminal  Law,  38-40. 

SHERIFF.     See  Attaghmxnt,  1-3;  Pubuo  Officers,  9,  10. 

SPECIFIC  PERFORMANCE.    See  Vendor  AifD  Vendee,  1,  S. 

STATUTE  OF  FRAUDS.    See  Contract,  2;  Trust,  11. 

STATUTE  OF  LIMITATIONS.  See  Laches  ;  Partition,  2 ;  Trust,  15. 

STATUTES. 

1.  Dependent  Provisions — Constitutional  Law. — When  a  statute, 
or  section  thereof,  is  unconstitutional  in  one  of  its  provisions,  and 
the  remainder  of  its  provisions  are  so  interlaced  and  mutually  con- 
nected with  and  dependent  upon  each  other  as  to  warrant  the  belief 
that  the  legislature  intended  the  statute  or  section  to  stand  as  a 
whole,  and  would  not  have  passed  it  if  it  had  been  believed  that  all 
of  the  provisions  could  not  be  carried  into  effect,  all  parts  of  the 
statute,  or  section  thereof,  fall  together. — County  of  Orange  v. 
Harris,  600. 

2.  Repeal. — No  repeal  by  implication  can  result  from  a  subsequent 
unconstitutional  statute,  nor  from  a  provision  in  such  statute  that 
all  acts  and  parts  of  acts  inconsistent  therewith  are  repealed. — Id. 

3.  Statutory  Construction — Objects  of  Statute. — Where  words 
in  a  statute  may  be  given  a  meaning  which  will  justify  their  inser- 
tion in  the  statute  without  convicting  the  legislature  of  having  en- 
acted an  absurdity,  they  must  be  limited  to  such  meaning;  that  is,  if 
the  apparent  object  and  policy  of  the  law  is  subserved  by  taking  them 
in  a  qualifiod  and  restricted  sense,  while  one  of  its  principal  objects 
Is  utterly  defpatod  by  pivin^  them  their  larpest  possible  significance, 
the  former  interpretation  must  be  preferred. — Fox  v.  Hale  and  Nor- 
cro8»  8.  M.  Co.,  353. 
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4.  PowEB  OF  CJouBT. — ^A  oourt  can  neither  make  nor  amend  a  atatate, 
but  must  enforce  it  aa  enacted. — Mills  v.  La  Verne  Land  Co.,  254. 

6.  Repeal  by  Impuoation — Substitute  fob  Fobmeb  Act. — Where 
it  appears  that  an  act  of  the  legislature  was  intended  by  the  legisr 
lature  to  be,  and  was,  a  substitute  for  a  former  act  upon  the  same 
subject,  the  latter  act  operates  as  a  repeal  of  the  former,  althonsb 
there  be  in  the  latter  act  no  express  words  repealing  the  former  act 
by  name. — Bardey  v.  Sixteen  horses  etc,,  182. 

0.  Statutobt  Oonstbuction — Remedial  Statutes — ^Rules  of  Pbo- 
Oedube. — Remedial  statutes  should  be  liberally  construed  in  favor 
of  the  remedy,  and  rules  of  procedure  are  remedial  in  their  nature. 
^Buok  V.  City  of  Eureka,  135. 

See  Stbeets  and  Highways. 

STOCK  AND  STOCKHOLDERS.    See  Attaghmert,  4-6L 
STREET  ASSESSMENT.    See  Stbeets  and  Highways. 

STREETS  AND  HIGHWAYS. 

1.  Stbeet  Assessment — Fobeclosubx  of  Lien — Obdeb  fob  Wobk — 
Pleading — Jubisdiotional  Facts — Obdkb  Duly  Oivkn  and  BCade. 
— ^An  allegation,  in  a  complaint  in  an  action  to  foreclose  the  lien 
of  a  street  assessment,  that  the  dty  ooondl,  deeming  it  necessaiy, 
"duly  gave  and  made  its  determination  to  order  the  work  done," 
is  a  statement  in  legal  effect  that  everything  necessary  to  be  done 
to  give  the  order  validity  had  been  done,  and  the  complaint  need  not 
set  forth  the  steps  required  by  the  statute  to  give  the  city  council 
Jurisdiction  to  order  the  work  done. — Pacific  Paving  Co,  v.  Bolton, 
& 

2.  Stbeet  Assessmknt — Fobeclobube — Appeal — Sebvioe  of  Notice 
— ^Advebse  Pabties — Co-defendants. — In  an  action  to  foreclose  a 
street  assessment  upon  certain  realty  of  defendants,  where  judgment 
of  foreclosure  has  been  rendered  in  favor  of  the  plaintiff,  and  some 
of  the  defendants  have  appealed  therefrom,  the  non-appealing  de- 
fendants are  not  adverse  parlies,  within  the  meaning  of  the  statute, 
upon  whom  the  notice  of  appeal  need  be  served.  Their  rights  will 
not  be  adversely  affected  by  the  appeal,  whether  a  reversal  as  to 
the  appellants  will  be  a  reversal  as  to  them,  or  will  leave  them  mi 
statu  quo. — Foley  v.  Bullard,  616. 

8.  OiTT  OF  Los  Angeles — ^Widening  of  Stbeet — Invalid  Obdenanob 
— Unauthobized  Acts  of  Commissionebs — Condemnation  of 
Land. — ^The  ordinance  of  the  dty  of  Los  Angeles,  adopted  July  8, 
1889,  for  the  widening  of  First  Street,  in  that  city,  did  not  confer 
upon  the  city  any  jurisdiction  to  make  the  improvement  contem- 
plated thereby*  or  authorize  the  commissioners  appointed  theresnder 
to  determine  the  amount  of  money  which  the  owners  of  land  to  b* 
taken  should  accept  for  its  conveyance  to  the  city,  and  the  owners 
cannot  be  compelled  to  accept  that  amount  or  make  a  conveyance  of 
their  land:  and  the  ordinance  cannot  be  used  as  the  basis  of  any 
action  for  condemnation  of  the  land  sought  to  he  inclnded  In  the 
Improvement — City  of  Tjos  Anffelps  v.  Dehail.  IS 
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4.  PB00EEDIN06  IN  INTITUIC — MANDATOST  BBQUIBKMBNTS  OF  STATUTE 

Vauditt  of  Pbooeedinos. — In  proceedings  where  the  property  of  a 
citizen  is  to  be  taken,  every  requirement  of  the  statute  having  the 
least  semblance  of  benefit  to  the  owner  must  be  oompUed  with ;  and 
when  the  form  of  the  statutory  proceeding  is  prescribed,  its  obser- 
vance becomes  essential  to  the  vaUdity  of  the  proceedings.— fiWp- 
man  v.  Forbet,  572. 

6.  Street  Absessiobnt — ^Datb  of  Wabbaht— Ihbuificibht  Oompli- 
AKCB  WITH  Statdte. — ^Under  section  10  of  the  act  of  1872  (Stats. 
1872,  p.  813),  relating  to  street  assessments  in  San  Francisco,  which 
directs  the  superintendent  of  streets  to  attach  to  the  assessment  a 
warrant,  and  prescribe  the  form  of  tiie  warrant  and  Its  date  and 
authentication,  the  date  is  an  essential  part  of  the  assessment.  anH 
includes  the  month  and  day  of  the  month,  as  well  as  the  year;  and 
a  warrant  reciting  the  year  merely,  without  the  month  or  day  of  tli^ 
month,  Is  invalid. — Idm 

C  Date  of  Siqnatube  of  Axjditob — Neglect  of  Superintendent 
of  Streets. — ^The  fact  that  the  county  auditor,  when  he  counior 
signed  the  warrant,  wrote  the  date  of  his  signing  under  his  signaturp 
does  not  give  the  warrant  itself  that  date,  or  cure  the  defect  arisinu 
from  the  failure  of  the  superintendent  of  streets  to  date  It. — Id. 

7.  Street  Abbessment— Delat  in  Making  Contract — ^Pleading— 
Oaube  for  Delay, — ^A  complaint  In  an  action  upon  a  street  assess- 
ment which  shows  that  the  contract  which  is  the  basis  of  the  assess- 
ment was  not  entered  into  within  fifteen  days  after  the  first  posting 
of  the  notice  of  the  award  to  the  contractor,  as  required  by  the  act 
of  March  18,  1885  (Stats.  1885,  p.  147).  but  which  contains  no 
averment  that  the  delay  in  entering  into  the  contract  was  not  caused 
l^  the  neglect  failure,  or  refusal  of  the  contractor,  ia  fatally  de- 
fective.—I455«y  V.  EUworthf  316. 

8.  Mandatory  Statute— Time  for  Commencement  and  Oomple- 
HON  OF  Work — Invalid  Contract. — ^The  provision  of  section  6  of 
the  act  of  March  18,  1885  (Stats.  1885,  p.  147),  providing  that  the 
superintendent  of  streets  shall  fix  the  time  for  the  commencement 
and  completion  of  the  work  under  all  contracts  entered  into  by  him, 
is  mandatory,  and  a  contract  not  in  accordance  with  its  terms  is 

Invalid.— W. 

9.  Pleading — Facts  Showing  Valid  Contract. — ^The  complaint  m 
an  action  upon  a  street  assessment  must  allege  facts  affirmatively 
showing  that  the  contract  was  valid,  and  must  show  that  the  con- 
tract for  the  work  done  fixed  the  time  for  the  commencement  and 
completion  of  the  work.  It  is  not  suflicient  to  allege  generally  that 
the  c*»ntract  entered  into  was  one  by  which  the  contractor  agreed  to 
do  the  work  named  therein  in  accordance  with  specifications,  which 
are  not  set  out.  and  under  the  direction  and  to  the  satisfaction  of  the 
Buperiiitendent  of  streets,  but  it  must  affirmatively  appear  from  the 
statement  of  the  contract,  whether  it  is  set  out  in  koeo  verba  or  ac- 
cording to  its  legal  effect,  that  it  contained  everything  essential 
to  make  it  a  valid  contract  under  the  statute.— ^d. 

10  Street  Assessment— Pubijcation  of  Rrsoliition  or  Intention 
—Posting Statutory  Construction— *•  And"  Construed  as  "Or" 
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— PiXAOiNO. — In  section  3  of  the  act  to  proyide  for  work  opoD 
streets  within  municipalities  (Stats.  1885,  p.  147)  as  amended  by  the 
act  of  March  14,  1889  (Stats.  18S9.  p.  157),  which  provides  thai 
the  resolution  of  intention  to  do  street- work  "shall  be  published  and 
posted"  in  the  manner  prescribed  in  section  34  of  the  act,  the  wori} 
*Vind**  la  used  in  the  sense  of  '"or,"  and  the  statute  ia  to  be  construed 
as  requiring  publication,  if  there  is  a  paper  published  in  the  citT, 
and  posting  in  the  manner  prescribed  in  section  34,  if  no  paper  is 
printed  in  the  city.  A  complaint  in  an  action  upon  a  street  assess- 
ment which  alleges  that  the  resolution  was  published  for  the  required 
period  in  a  daily  paper  printed  in  the  city,  and  designated  by  the 
city  council  for  that  purpose,  is  not  defective  because  not  also  alleg- 
ing that  the  resolution  was  posted. — Washburn  v.  i^ofia,  314. 

11.  Delay  in  Making  CoNxaAcr — PLEADI^G. — A  complaint  in  an 
action  upon  a  street  assessment  is  insufficient  if  it  fails  to  show  that 
the  contract  for  the  work  done  fixed  the  time  for  the  commencement 
and  completion  of  the  work  to  be  done  thereunder,  in  accordance 
with  the  requirements  of  section  6  of  the  act  of  March  18,  1885 
(SUts.  1885,  p.  147),  as  amended  by  the  act  of  March  14,  1889 
(Stats.  1889,  p.  157).— /d. 

12.  Street  Assessment — Foreclosure — Pleading — ^Delat  in  Bntkb- 
ING  INTO  CtoNTRACT — FAULT  OF  CONTRACTOR. — A  Complaint  in  an 
action  upon  a  street  assessment  which  shows  that  the  contract  which 
is  the  basis  of  the  assessment  was  not  entered  into  within  fifteen  days 
after  the  first  posting  of  the  notice  of  the  award  to  the  contractor. 
as  required  by  section  5  of  the  act  of  March  IS.  1&S5  (Stats.  1885. 
p.  147),  but  which  contains  no  averment  that  the  delay  in  entering 
into  the  contract  was  not  caused  by  the  fault  of  the  contractor,  is 
fatally  defective. — Ferine  v.  Forhvsh.  W5. 

13.  Mandatokt  Statute — Time  for  Exkcutino  Contract. — ^The  pro- 
vision of  section  5  of  the  act  of  March  18»  1SS5  (Stats.  1885,  p. 
147),  which  fixes  the  time  within  which  contracts  for  street  Im- 
provements shall  be  executed,  is  mandatory,  and  not  merely  directory. 
—Id. 

14.  Statutes,  when  not  Directory. — Although  statutes  which  fix  the 
time  within  which  official  acts  are  to  be  performed  are  often  held  to 
be  merely  director?-  as  to  the  time  so  fixed,  yet  such  a  statute  is  never 
so  construed  when  its  language  indicates  the  contrary  intention, 
as  when  the  statute  attaches  a  consequence  to  the  failure  to  perform 
the  act  within  the  time  limited.  In  such  a  case,  the  consequence 
can  be  avoided  only  by  a  compliance  with  the  statute. — Id. 

15.  Invalid  Contract— Vom  Assessment— A ppeai..— The  contract 
in  such  case  being  invalid  because  of  the  failure  of  the  superintend- 
ent to  enter  into  the  contract  within  the  time  fixed  by  the  statute, 
the  assessment  based  thereon  ia  void:  nnd  the  failure  of  the  property 
owner  to  appeal  to  the  city  council  from  the  act  of  the  superintend- 
ent in  entering  into  the  contract  after  the  time  fixed  does  not  vali- 
date the   as^^esRment. —  7(J. 

16.  Pleading- Complaint— roMPU\NOE  with  Statute.— It  la  in 
cumbent  upon  the  plaintifT,  in  nn  action  upon  a  street  assessment,  to 
show  in  the  complaint,  by  either  special  or  general  averments  of  the 
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character  permitted  by  statute,  that  the  various  proTisioiis  of  the 
statute  under  which  it  is  sought  to  charge  the  defendant  were  com- 
plied with. — Id. 

17.  OONTBACT — IMFBOVINO  STBEET-BAILWAT — ^AOBEEMENT  NOT  TO  AS- 
SESS.— Where  a  contract  for  street-work  provided  for  the  doing  of 
all  the  work  specified  in  the  resolution  of  intention,  the  fact  that 
it  contained  a  provision  to  the  effect  that  there  should  be  no  assess- 
ment upon  the  adjoining  property  for  improving  part  of  the  street 
ooeupied  by  a  railway  company,  and  that  the  contractor  would  accept 
payment  from  the  street-railway  company  for  the  portion  of  the 
work  done  upon  the  part  of  the  street  occupied  by  the  company, 
does  not  render  the  contract  void. — Id. 

18.ANSWEB — HoiiESTEAO  OF  DEFENDANT. — It  IS  no  defense  to  an 
action  upon  a  street  assessment  that  the  property  against  which  it 
is  sought  to  enforce  the  lien  constitutes  the  homestead  of  the  defend- 
ant—7d. 

19.  Verbal  Agbsekent  of  Contbactob  to  Accept  Land — Inbxtffi- 
CIENT  Defense. — It  is  no  defense  to  an  action  upon  a  street  assess- 
ment that  the  contractor  made  a  verbal  agreement  with  the  defend- 
ant to  enter  into  a  written  contract  by  which  the  contractor  was 
to  accept  from  the  defendant  a  conveyance  of  (*ertain  land  in  pay- 
ment of  the  amount  which  should  be  assessed  against  the  property 
of  the  defendant  for  the  street  improvemeuts,  and  to  pay  to  the 
defendant  the  balance  of  the  purchase  price  of  the  land,  and  that 
the  contractor  refused  to  complete  such  written  contract  after  doing 
(3ie  street-woric:  and  an  averment  by  the  defendant,  in  his  answer, 
that  if  it  had  not  been  for  such  verbal  agreement  he  would  hare 
commenced  an  action  to  enjoin  the  contractor  from  prosecuting  the 
work,  does  not  strengthen  the  attempted  defense. — Id, 

20.  Assessment — Cost  of  Wobk  not  Specified  in  Contract — Appeal 
— ^Waiveb  of  Objection — Jurisdiction  to  Contract. — Where  a 
contract  for  street-work  is  otherwise  valid,  the  fact  that  in  making 
the  assessment  for  street-work  the  superintendent  of  streets  included 
the  cost  of  certain  bulkheads,  which  were  not  named  in  the  plans  and 
specifications  attached  to  the  contract,  does  not  render  the  assess- 
ment void,  where  it  does  not  appear  that  the  construction  of  the 
bulkheads  was  an  entire  departure  from  the  general  plan  or  scope 
of  the  improyement  described  in  the  resolution  of  intention.  The 
only  remedy  of  the  property  owner  for  such  erroneous  action  on  the 
part  of  the  superintendent  in  including  work  not  specified  in  the 
contract,  but  which  might  have  been  included  in  it  under  tke  resolu- 
tion of  intention  without  rendering  the  contract  void,  was  by  an 
appeal  to  the  city  council,  and  his  failure  to  appeal  thereto  consti- 
tuted a  waiver  of  the  objection,  which  cannot  be  urged  in  an  action 
to  foreclose  the  lien  of  the  assessment.  It  Is  only  where  the  con- 
tract is  void,  or  where  the  assessment  includes  work  which  the  dty 
would  have  no  jurisdiction  to  contract  for,  because  not  embvaced  in 
the  resolution  of  intention  nor  reasonably  related  thereta,  that  the 
property  owner  need  not  appeal. — Id. 

21.  Street  Assessment — Day's  Work  for  Laborers — Violattow  or 
Contract — Immaterial  Finding. — In  an  action  to  foreclose  a  lien 
for  a  street  assessment  for  labor  performed  under  a  contract  for  the 
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constraction  of  a  sewer,  the  fact  that  the  employees  of  the  street 
contractor  worked  ten  hours  for  a  day*8  work,  while  the  contract 
proFided  that  eight  hours  should  constitute  a  legal  day*s  work  for  all 
I>ersons  employed,  is  not  material,  or  of  the  slightest  concern  to  the 
owner  of  the  lot  assessed ;  and  a  judgment  foreclosing  the  lien  will 
not  be  reversed  upon  the  ground  that  a  finding  that  the  contractor 
performed  all  the  conditions  of  the  contract  is  against  the  evidence 
in  that  respect. — WUUams  v.  Savings  and  Loan  Society,  122. 

22.  Gbadk  of  Mait-holb  in  Seweb — Finding — Ck)NFLicT  or  Evidknck 
— ^AsssssKKNT — Cebtificatb  OF  SuBVEYOB. — Upon  an  issue  as  to 
whether  the  curb  and  top  of  a  man-hole  in  the  sewer  contracted  for 
were  on  the  official  grade  of  the  street  as  contracted  for,  or  eleven 
inehes  above  the  grade,  a  finding  that  it  was  upon  the  official  grade 
ie  aapported  by  proof  of  the  assessment,  which  is  some  evidence  that 
at  its  date  the  work  had  been  performed  according  to  the  terms  of 
the  contract,  and  conflicting  evidence  of  a  certificate  of  the  city  sur- 
f<Q7or,  that  at  a  previous  date  the  man>hole  was  eleven  and  a  quarter 
inches  above  grade,  cannot  Justify  a  disturbance  of  the  finding.  The 
contractor  may  have  caused  the  man>hole  to  conform  to  the  official 
grade  before  the  assessment  was  issued. — Id. 

28bLOOATION  OF  STBEETS — IlCFBOVEMENT  AT  CbOSSING — ^JUDICIAL  No- 

TIOB. — Ck>urtB  will  take  Judicial  notice  of  the  streets  of  San  Fran- 
cifloo,  of  their  relation  to  each  other  and  their  location,  and  that  a 
eroaring  where  an  improvement  was  located  necessarily  forms  a 
part  of  the  public  street, — Id, 

24.  Stber  Assessment — Pbotest  bt  Majobitt  of  Fbontaoe — Stop- 
FAflE  OF  WOBK — Pbesumftion  UPON  APPEAL. — ^An  appellant,  to  be 
saccessful,  mnst  show  error;  and  where  &e  record  upon  appeal 
from  a  Judgment  foreclosing  a  Hen  for  a  street  assessment  discloses 
•  written  protest  by  a  majority  of  the  frontage  of  the  property 
frontiDg  on  the  proposed  work  involved  in  the  action,  and  does  not 
^Uselose  whether  the  proposed  work  was  not  done  in  a  block  lying 
between  blocks  already  graded,  in  which  case  the  protest  would 
not  have  the  effect  to  stop  the  work  by  the  terms  of  the  statute,  it 
will  not  be  presumed,  against  the  validity  of  the  judgment,  that  the 
block  in  question  was  not  between  graded  blocks,  but  was  a  kind 
of  work  which,  under  the  terms  of  the  statute,  such  written  protest 
would  have  the  effect  to  stop  for  the  period  of  six  months. — Me- 
Donaid  J.  Dodge,  112. 

2B.  Action  of  Supebvisobs — Appboval  of  Matob. — Where  the  reso- 
lution of  intention  to  do  street-work  in  San  Francisco  and  the  reso- 
hition  ordering  the  work  were  regularly  passed  by  the  board  of 
sapervisors,  and  the  resolution  approving  the  award  was  passed  by 
a  three-fourths  vote  of  the  board,  the  resolutions  are  suffident,  and 
tiie  approval  of  the  mayor  is  not  requisite. — Id, 

28.  Stbekt  Assesskent — Failube  to  Complete  Wobk  in  Time — Nbo- 
leot  of  City — ^Tebms  of  Contbact — Liability  of  Lot-owneb. — 
The  failure  of  a  street  contractor  to  complete  the  work  within  the 
time  named  in  the  contract  with  the  city  is  not  excused,  as  agaiiMt 
a  lot-owner  who  is  sued  to  foreclose  the  lien  of  a  street  assessment, 
by  the  neglect  of  the  city  to  furnish  implements  for  the  work,  as 
ptovided  in  the  specifications  of  the  'vntract  for  the  work.     The 
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lot-owner  is  DOt  bound  by  such  contract,  and  Us  Mability  arins  out 
of  no  agreement  express  or  implied,  with  the  street  contractor ;  but 
he  can  question  the  regularity  of  the  proceeding  resulting  in  the 
assessment  in  the  same  manner  and  upon  the  same  principles  as  the 
fmlidity  of  s  tax  may  be  questioned. — Heft  v.  Paynej  108. 

27.  FtDBSGLOSUBR  OT  lilXN—PEBSONAL  LlABILITT — BBTOPFCL  UT  PaIS — 

ApnbLL  BT  JiOT-owNiSB— Waives  of  Objection — Repbbbbntation 
▲iiD  Pbomises  iNDUoma  Acts  of  Contbaoiob. — In  an  action  by  a 
street  contractor  to  foreclose  a  street  assessment  lien  upon  land  bene- 
fited by  the  work,  there  is  no  personal  liability  of  the  ownar  of  the 
land,  and  the  doctrine  of  estoppel  in  paii  has  no  application.  The 
owner  of  the  lot  is  not  estopped  from  contesting  the  foreclosure 
of  the  lien  upon  the  lot,  upon  the  ground  that  the  work  was  not 
completed  in  time,  by  reason  of  having  appealed  from  a  first  assess- 
ment and  warrant  upon  the  ground  that  the  work  was  not  satis- 
factorily done,  and  having  expressly  waived  all  objections  upon  such 
appeal  to  the  failure  of  the  contractor  to  complete  the  work  In  time, 
and  having  represented  and  promised  that  when  the  work  was  per- 
formed to  the  satisfaction  of  the  counsel  no  further  objections  would 
be  made,  and  that  the  assessment  would  be  paid,  in  reliance  npon 
which  the  contractor  completed  the  work  to  the  satisfaction  of  the 
coondl,  and  obtained  the  new  assessment  sought  to  be  foreclosed. 
— W. 

28.  Gbeation  of  Lien. — Where  there  was  no  Hen  upon  the  lot  at  the 
time  when  it  is  claimed  that  the  waiver  was  made,  no  lien  could  be 
created  by  any  oral  statements  of  the  lot-owner,  whatever  effect 
sndi  statements  might  have  upon  his  personal  liability. — Id. 

20.  Extension  of  Time — Action  of  City  CtoUNciL  upon  Appeal — Ob- 
deb  FOB  B^UTHEB  WoBK. — ^The  actiou  of  the  dty  council  in  setting 
aside  an  assessment  and  a  warrant  issued  by  the  street  commis- 
sioner upon  kis  acceptance  of  the  street- work  done  under  a  contract 
therefor  with  the  dty,  and  In  directing  further  work  as  the  result 
of  an  appeal  by  lot-owners,  does  not  operate  as  an  extension  of  time 
to  the  contractor  to  complete  the  work. — 14, 

SUBROGATION.    See  Homestead,  t. 

SUMMONS. 

1.  Vacating  Judgment  bt  Default^— Jubibdictiow  or  Pebsoit— 
Non-besident  Defendant — Sebvice  of  Summons — ^False  Return 
— Remedy  bt  Motion. — ^Where  a  non-resident  has  not  been  i>erBon- 
ally  served  with  summons  within  the  state,  and  a  default  judgment 
has  been  entered  in  the  action,  the  court  has  power,  within  a  rea- 
sonable time,  when  it  finds  that  it  has  been  deceived  by  a  false  return 
of  such  service  within  the  state,  to  quash  the  service  of  summons  and 
vacate  the  default  and  judgment  npon  motion;  and  it  is  not  nec- 
essary to  bring  an  independent  action  to  set  aside  the  judgment 
Any  fact  going  to  show  the  invalidity  of  the  judj^nent  can  be  pre- 
sented at  the  hearing  of  the  motion. — Norton  v,  Atchison,  etc,  B.  R, 
Co,.  388. 

2.  Basis  of  Motion — Construction  of  Code — Affidavit  of  Meb- 
m. — ^Tbe  motion  to  set  aside  such  judgment  is  based  npon  irregn- 
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larity  and  want  of  Jarisdiction  in  fact,  and  not  apoB  the 
inadvertence,  surprise,  or  excusable  neglect  of  the  moTing  party. 
Section  473  of  the  Code  of  Civil  Procedure  has  no  application  to 
such  a  case,  and  it  is  not  necessary  that  the  motion  be  accompanied 
by  an  affidavit  of  merits. — Id, 

3.  Tims  of  Motion — ^Tebms  of  Coubt — ^Rbasonablb  Tims. — Under 
our  present  system,  terms  of  court  are  abolished,  and  a  motion  to 
■et  a«de  a  judgment  must  be  nuide  within  a  reasonable  time.  It 
eeems  that,  following  the  analogy  of  section  478  of  the  Code  of  OiTil 
Procedure,  six  months  may  be  considered  the  extent  of  a  reasonable 
time  to  set  aside  a  judgment  rendered  upon  a  false  letam  of  wtrv 
ice  of  summons. — Id, 

4.  CoNFiJCTiKO  EviDBNGK  UPON  Mohon — ^Afpkai.. — ^Whcre  the  evi- 
dence is  conflicting  as  to  whether  or  not  the  defendant  was  served 
with  summons  within  the  state,  the  appellate  court  will  not  dis- 
torb  the  finding  of  the  court  as  to  that  fact.— /d. 

Bee  JusTioB's  Coubt. 


SUPERVISORS.    See  MumoiPAL  CoBFOBA.Tion8 ;  Pubuo  Omona. 

BURBTIBS. 

Appeal — Boin>  of  Subett  Cobpobation — Exception  to  Sufjiuiewct 
— Showing  of  Subplus  Assets — Constbuotion  of  Code. — Sec- 
tions 1056  and  1057  of  the  Code  of  Civil  Procedure,  providing  that 
any  corporation  duly  organized  for  the  purpose  of  becoming  a  sure- 
ty upon  bonds  or  undertakings,  and  which  shall  have  a  paid-up  cap- 
ital of  not  less  than  one  hundred  thousand  dollars,  may  become 
and  shall  be  accepted  as  sole  and  sufficient  surety  upon  such  bonds 
or  undertakings,  and  exempting  such  corporation  from  annexing  to 
their  undertaking  the  usual  affidavit  required  of  natural  persons, 
and  providing  that  no  such  corporations  shall  be  accepted  as  surety 
w4ien  its  liabilities  shall  exceed  its  assets,  as  ascertained  in  the  man- 
ner  provided  in  section  1056,  do  not  make  the  acceptance  of 
anch  cori>oration  as  sole  and  sufficient  surety  upon  an  undertaking 
imperative,  no  matter  what  the  disparity  between  its  amount  and 
the  amount  of  the  corporate  assets,  but  it  may  be  required,  upon 
exception  to  its  sufficiency  as  surety  under  section  948  of  the  Code 
of  Civil  Procedure,  to  show  surplus  assets  equal  to  the  amount  of 
its  undertaking. — Fow  v.  Hale  and  NaroroM  8,  M.  Oo,^  853. 
See  Attachment,  8-12. 

SURVEY.     See   Boundabies. 

SWAMP  AND  OVERFLOWED  LANDS. 

Swamp-lands— State  Patent — Evidence — PBEBEQUism  Steps — 
Survey  of  Lands — Appeal — Errors  without  Pbejudicb. — A 
state  patent  to  swamp-lands  is  the  hipbest  evidence  of  the  transfer 
from  the  state  of  its  title  to  tlio  lands  included  in  the  patent,  and 
is  also  evidonco  that  all  tlio  stops  proscribed  for  its  issuance,  include 
ing  the  survey,  had  been  proporly  taken,  and  supersedes  all  proof 
of  the  previous  steps :  and  the  introduction  of  such  a  patent  in 
Bvidence  renders  immaterial  any  previous  error  in  the  rejection  of 
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eTidence  of  the  mrvty  of  tne  lands  embraced  in  the  patent— fTein- 
len  y.  HeUhron,  101. 
See  Letke  Distbioxl 

TAXATION. 

1.  Taxes— Sauk   of    Rkai.    Pbofbrtt — Nonci   of    RBDEicFnoir. — 

Where  real  property  wae  sold  for  taxes,  and  the  time  for  redemp- 
tion had  expired  prior  to  the  amendment  in  1885  of  section  3785  of 
ibB  Political  Code,  reQuiring  notice  of  redemption  to  be  given,  no 
■och  notice  wtm  necessary  to  the  validity  of  a  tax  deed. — Haar^n  v. 
High,  445. 

2.  EziTBATiON  OF  TiMB  FOB  REDEMPTION— FINDING. — In  an  action  to 
recover  possession  of  land,  where  the  defendant  claimed  title  under 
a  tax  deed,  a  finding  by  the  court  that  the  property  was  sold  by 
the  tax  collector  to  the  defendant  in  the  proceedings  for  the  col- 
lection of  delinquent  taxes  for  the  year  1883,  and  that  a  deed  was 
executed  therefor  on  July  7,  18S5,  sufficiently  showc  by  unavoidable 
inference  that  tihe  sale  could  not  have  been  later  than  March,  1884, 
and  that  the  year  allowed  for  redemption  after  the  sale  had  ex- 
pired, before  the  execution  of  the  tax  deed,  and  before  the  taking 
effect  of  the  amendment  to  the  Political  Code  requiring  notice  of  re- 
demption.— Id, 

8.  Pboof  of  Pubuoation — Effect  of  Tax  Deed. — ^A  tax  deed  is  eon- 
elusive  evidence  that  proper  proof  was  made  of  publication  by  filing 
with  tiie  clerk  and  recorder  of  the  county  the  affidavit  required  by 
section  8769  of  the  Political  Code.— /d. 

4.  Taxation  fob  Municipal  Pubfoses — Constitxttional  Law — 
Municipal  Ghabteb. — ^The  authority  given  by  the  constitution  to  a 
dty  having  over  one  hundred  thousand  inhabitants  to  frame  and 
adopt  *'a  charter  for  its  own  government,"  which  "shall  become  the 
organic  law  thereof/*  authorises  such  city  to  provide  in  its  diarter 
for  taxation  for  municipal  purposes. — Swmrity  Savings  Batui  mid 
Truii  Co.  V.  Hinton,  214. 

5.  Lbqislative  Gbajtt  of  Poweb— Oenebal  Laws. — ^The  provision  in 
section  12  of  article  XI.  of  the  constitution,  that  the  legislature 
may,  by  general  laws,  vest  in  the  corx>orate  authorities  of  municipal 
corporations  the  power  to  assess  and  collect  taxes  for  municipal  pur- 
poses, applies  fully  to  municipal  corporations  formed  under  general 
laws,  but  does  not  render  the  enactment  of  a  general  law  necessary  to 
empower  a  city  having  a  freeholders'  charter  to  impose  taxes  fot 
municipal   purposes. — Id. 

6.  Constitutional  Grant — Implied  Power  of  Municipal  Taxa- 
tion.— The  constitution,  in  prohibiting  the  legislature  from  imposing 
taxes  for  municipal  purposes,  and  in  authorizing  cities  of  sufficient 
population  to  adopt  frenholders'  charters,  which  the  legislature  can- 
not change  or  amend,  vests  in  such  cities,  by  necessary  implication, 
the  power  of  taxation,  which  is  essential  to  municipal  existence. 
The  constitution  further  assumes  by  its  various  provisions  that  all 
municipalities,  however  chartered,  shall  have  and  exercise  the  power 
of  taxation. — Id. 

T.  Taxation  of  Savings  Banks — Deduction  of  Liabilities  to  De- 
positors— General  T.aw — Control  of  ^Tuntcipal  Taxation  or 
r\M)PERTT. — Section  3(il7  of   the   Political   Code,   subdivision   vi,  as 
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amended  in  1881,  which  provides  that  "credits,  claims,  debts,  and 
demands  due,  arising,  or  accruing  for  or  on  account  of  money  de- 
posited with  savings  and  loan  corporations  shall,  for  the  purpose 
of  taxation,  be  deemed  and  treated  as  an  interest  in  the  property 
of  such  corporation,  and  shall  not  be  assessed  to  the  creditor  or 
owner  thereof,**  is  a  general  law  declaring  the  general  policy  of 
the  state  upon  the  subject  of  taxation  of  savings  and  loan  corpora- 
tions, and  must  control  a  city  ordinance  providing  for  the  taxa- 
tion of  property  *^taxable  by  law,"  regardless  of  whether  there  is 
or  is  not  any  conflict  between  the  terms  of  the  charter  and  the  or- 
ctinance  and  the  provisions  of  the  code;  and  a  loan  and  savings 
bank  doing  business  in  such  city  is  not  entitled  to  deduct  from  its 
solvent  unsecured  credits  its  unsecured  liability  to  its  depositors 
fov  m«*aey«  deposited  for  purposes  of  municipal  taxation. — Id. 

8.  SPBCmED    INTEBEST    ON    TiME    DEPOSITS — DiSTBIBUTION    OF    NeT 

Pboitts — GoNSTBUonoN  OF  Code. — ^The  language  of  section  3G17 
of  tKe  Potitical  Code  is  broad  enough  to  include  savings  banks 
whieh  pay  to  depositors  a  specified  rate  of  interest  on  time  depos- 
its, as  in  case  of  borrowed  money,  as  well  as  those  which  distribute 
to  depositors  the  net  profits  realized  by  the  bank  in  proportion  to 
theif  several  deposits. — Id, 
9,Wm  OF  Rkvisw — Assessment  of  Taxes — Stipulation  as  to 
Bboobd  of  Boabd  of  Equalization — Review  of  Reoobd. — In  a 
proceeding  nnder  a  writ  of  review  for  the  annulling  of  an  order 
made  by  a  oounty  board  of  equalization  directing  the  assessor  to 
list  and  assess  to  a  bank  a  specified  sum  of  solvent  credits  which 
it  foond  had  escaped  assessment,  a  stipulation  between  the  peti- 
tioner and  the  board  that  '*the  petition  and  the  matters  stated  therein 
shall  be  treated  and  considered  as  the  certified  transcript  of  the  rec- 
ord and  proceedings"  of  the  board  in  the  matter  of  the  assessment 
complained  of  does  not  bind  the  court  to  regard  as  transcripts  of 
the  record  matters  stated  in  the  petition  which  It  is  manifest  were 
not,  and  could  not  have  been,  in  the  records  of  the  board.  The 
proper  course  for  tiie  court  reviewing  the  record  is  to  regard  only 
those  matters  as  transcripts  of  the  record  which  are  stated  to 
be  sadi,  or  are  snch  orders  as  were  required  to  be  entered  in  the 
minutes  before  the  board. — Farmers*  and  MerchanU*  Bank  of  Lo9 
Angeles  v.  Board  of  Equalization  of  Lob  Angele^^  818. 

10.  Byidencb  Taken  before  Boabd  of  Equalization. — ^The  evidence 
taten  before  the  board  of  equalization  is  not  required  to  be  set  out 
in  the  minutes,  and  such  evidence  cannot  be  regarded  as  something 
apparent  upon  the  face  of  the  record  because  set  out  in  the  petition 
for  the  writ  of  review,  if  not  averred  to  have  been  set  out  in  the  min- 
utes of  the  board. — Id, 

11.  False  Statement  of  Pbofebtt  of  Bank — Cobbecting  Assess- 

MEN1^>P0WEB  OF  BOABD  OF    EQUALIZATION — OBDEBING     ASSESSOB 

TO  iDD  Solvent  Cbedits  of  Stated  Value. — ^An  order  of  the  board 
of  equalization  of  a  county  finding  that  a  bank  had  returned  a 
false  and  incomplete  statement  of  its  taxable  property,  and  that 
it  should  be  assessed  in  a  spedfied  sum  for  its  solvent  credits,  and 
ordering  the  assessor  to  add  to  the  assessment  for  solvent  cre«!it8 
the  sum  found  to  have  been  omitted,  is  not  an  attempt  by  the  board 
to  add  other  property  to  the  assessment  roll,  or  to  exercise  assesaorial 
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powers ;  and  it  is  no  objection  to  the  order  that  it  etatea  tiie  value  of 
the  item  to  be  added,  instead  of  simply  directing  the  assessor  to 
add  the  property  to  the  list  and  assess  its  ralue.  The  assessment 
of  solvent  credits  must  necessarily  be  at  their  face  value,  and  to 
describe  such  property  is  to  fix  its  value. — Id, 

12.  Ck)N8TITUTIORAL     LAW — ^REQUIBEMSNT     OF    TAXATION — GONSTITU- 

TioNALTTT  OF  PouTXOAL  OoDB.— Section  8861  of  the  Political  Code, 
enabling  and  requiring  the  assessor,  at  the  request  of  the  board  of 
equalisation  to  list  and  assess  properly  which  be  has  failed  to  as- 
sess, simply  extends  the  power  and  duty  of  the  assessor,  and  is  not 
in  conflict  with  the  provision  of  the  constitution  defining  the  pow- 
ers and  duties  of  the  state  and  county  boards  of  equalization;  but 
the  exercise  of  the  power  granted  by  it  is  directly  in  accord  with 
section  1  of  article  XIII.  of  the  constitution,  which  requires  all 
property  not  exempt  from  taxation  to  be  taxed. — Id, 

13.  JUBISDICTION  OF  BOABD  OF  EQUALIZATION — NOTICB  TO  AFFEAB  FOB 
iNOBUEAflX  OF  ASSESSMENT — POWEB  TO  ObDEB  ADDITIONAL  ASSESS- 
MENT.— A  notice  to  a  bank  to  appear  before  the  board  of  equaliza- 
tion and  show  cause  why  its  assessment  on  solvent  credits  should 
not  be  Increased  from  the  specified  amount  assessed  to  a  mudi  larger 
sum  specified  in  the  nodee,  is,  in  effect,  a  notice  that  other  solvent 
credits  might  be  added  to  the  assessment,  and  gives  the  board  Jur- 
isdiction to  order  such  additional  assessment  to  be  made. — Id. 

14.  Waiveb  of  Defect  in  Notice — ^Apfeabance  befobe  Boabd. — ^Any 
defect  or  ambiguity  in  a  notice  to  appear  before  the  board  of  equali- 
sation is  waived  by  an  appearance  before  the  board,  and  submission 
to  its  action,  on  the  part  of  the  person  or  corporation  notified,  and 
furnishing  required  evidence  as  to  the  property  involved. — Id, 

15.  Ordeb  of  Boabd  of  Equalization — Conclusiveness  of  Recital 
— Evidence  Showing  False  Retubn  of  Pbopebtt. — The  order  of 
the  board  of  equalization  reciting  that  testimony  was  taken,  and, 
in  effect,  that  the  conclusion  was  reached  from  the  evidence  that 
the  bank  had  returned  a  false  statement,  and  had  escaped  assessment 
for  a  specified  amount  of  solvent  credits,  is  conclusive,  in  a  proceed- 
ing under  a  writ  of  review  to  annul  the  order,  that  evidence  was 
introduced  before  the  board  showing  such  facts. — Id. 

See  Advebse  Possession,  2,  8,  10;  Mandamus,  2;  Pleadings, 
8;  Pbohibition,  1. 

TAX  COLLECTOR.    See  Public  Officers,  1,  8. 

TENANTS  IN  COMMON.    See  Partition. 

TOWN  SITE.    See  Mines  and  Mining. 

TRESPASS. 

1.  Abuse  of  License  to  Occupy  Land — Teespass. — A  person  who  has 
been  permitted  to  occupy  land  for  a  particular  purpose,  whether 
as  a  servant  or  licensee,  becomes  a  trespasser  by  abusing  the  priv- 
ilege, or  committing  any  act  hostile  to  the  interests  of  his  employer 
or  licensor. — RogerB  v.  Duharty  500. 

2.  Trespassing  Animals — Repeal  of  Statute. — The  act  of  the  leg- 
islature of  March  7,  1878,  concerning  animals  trespassing  upon  pri- 
vate property,  operated  as  a  repeal  of  the  act  of  Febmaty  4,  1874» 
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relating  to  the  same  subject. — Hanley  v.  8imteen  HorteM,  eta,  182L 

3.  Pboceedino  in  Rem — ^Known  Owner. — ^A  proceeding  in  rem 
against  trespassing  animals,  where  the  owner  is  known  to  the  plain- 
tiff, cannot  be  maintained,  since  the  passage  of  the  act  of  1878,  in 
a  county  named  in  that  act,  though  such  proceeding  might  have 
been  maintained  therein  under  the  act  of  1874.  Under  the  act  of 
1878,  a  proceeding  in  rem  could  be  commenced  only  where  the  owner 
to  not  known. — Id, 

See  Attachment,  2;  Dakagbb;  Bjsotmbnt,  2A. 

TRUST. 

1.  Fbaudulent  OoNVETANd — ^Rbsultino  Tbust — Deed  to  Benkfigi- 

ABT — ^AonON   BY   GbEDITOBS  OF   TbUSTEB — ESTOFPEL  OF   BENKFiai- 

CIABT. — In  an  action  by  the  creditors  of  one  who  held  the  legal  title 
to  land  as  a  resulting  trust  in  favor  of  his  brother,  who  paid  the  con- 
sideration for  the  land  to  set  aside  a  deed  made  to  such  broker  In  exeeo- 
tion  of  the  trust,  on  the  ground  that  the  conveyance  was  in  fraud  of 
the  creditors  of  the  trustee,  it  is  necessary,  in  order  to  entitle  the 
ereditors  to  recover  upon  the  ground  of  estoppel  of  the  benefidaxy, 
to  show  that  the  beneficiary  was  in  some  way  privy  to  the  trustee's 
obtaining  credit  from  them,  or  that  in  giving  such  credit  they  re- 
lied upon  some  affirmative  statement  or  act  of  the  beneficiary  other 
than  the  mere  fact  of  his  permitting  the  tiUe  to  stand  of  record  in 
the  name  of  the  trustee,  if  the  creditors  did  not  examine  the  rec- 
ord, or  rely  thereon  as  an  inducement  to  give  credit  to  the  holder 
of  the  legal  title. — Breeze  v.  Brooke,  72. 

2.  Reputation  of  Ownebship  bt  Tbusteb — Recognition  of  Tmx  bt 
Beneficiabt — Knowledge  of  Cbeditobs. — ^The  creditors  of  the 
trustee  cannot  rely  upon  the  fact  that  while  he  was  the  holder  of 
the  legal  title  he  was  generally  reputed  or  believed  to  be  the  owner, 
or  that  his  ownership  was  recognized  by  the  beneficiary  in  a  litiga- 
tion between  the  trustee  and  other  parties,  where  it  does  not  appear 
that  the  creditors  had  knowledge  of  such  general  reputation,  or  of 
what  was  done  during  the  litigation,  or  that  they  in  any  way  relied 
thereon   in  giving  credit  to   the   trustee. — Id. 

8.  Cbedit  upon  Apparent  Ownebship  and  Dbclabations  of  Tbus- 
tee  in  Possession — Knowledge  of  Beneficiabt. — Although  it  ap- 
pears that  credit  was  given  by  the  plaintifb  on  account  of  the  ap- 
parent ownership  of  the  trustee  and  his  exclusive  possession  of  the 
property  and  relying  upon  his  declarations  that  he  was  the  owner 
thereof,  the  beneficiary  is  not  bound  thereby,  if  it  does  not  appear 
that  he  had  any  knowledge  that  the  trustee  was  obtaining  credit  with 
the  plaintiffs  upcm  the  faith  of  his  apparent  ownership  of  the 
land. — Id. 

4.  Resulting  Trust— Deed  to  Hu3B*nj>— Paiment  of  Considera- 
tion BY  Wife— KxKcuTio.N  Sale — Bona  Fide  Purchaser. — Where 
land  was  purchased  with  the  separate  funds  of  tlie  wife,  and  the 
deed  was  taken  in  the  name  of  the  husband,  a  trust  results  in  her 
fiw«»  and  a  purclinsor  of  rhe  iegal  title  to  the  husband  at  execu- 
tion sa>  takes  subj«ot  to  the  truFt,  unless  he  can  show  that  he  is  a 
pQKhaser  in  good  faith  without  notice  of  the  trust — Rile^  »,  Jl#«r- 
HneUi.  675. 
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5.  PUBOHASS     BT     JUDOnNT     ObDITOE     QV    HITSBAJIV— PBOTBOTION 

AGAINST  WDrE*s  EQUITY.— A  judgment  creditor  of  the  huBband,  who 
purchases  property  standing  in  the  husband's  name  at  a  sale  under 
execution  upon  his  judgment,  although  he  pays  no  money  therefer, 
bat  credits  the  amount  of  hi4  bid  on  his  judgment,  stands  in  the 
same  position  as  a  third  party  making  a  purchase  under  the  axeca- 
tion  and  paying  a  money  consideration  therefor,  and  is  protected 
against  a  latent  equity  arising  from  a  resulting  trust  in  favor  of  the 
wife,  of  which  the  judgment  creditor  had  no  notice. — 14. 

6.  Bnioboeuxnt  of  Rbsultzno  Tbust — Action  to  Annul  Shbbitf's 
Salb — ^BviDXNGi — Dbglabations  of  Wifb — Knowz-edge  of  Pub* 
chawbb. — ^In  an  action  by  the  wife  to  enforce  the  resulting  trust 
in  her  favor,  and  obtain  a  decree  against  the  judgment  creditor  that 
she  is  the  owner  of  the  property  sold,  and  to  have  the  sale  declared 
void,  evidence  of  declarations  made  by  the  wife  to  a  third  party. 
In  reference  to  her  ownership  of  the  property,  is  inadmissible,  un- 
less it  is  proposed  to  bring  the  knowledge  of  such  declarations  home 
to  the  defendant. — Id. 

7.  AonON  BT  TbUSTCB — INDOBSEMENT  OF  NOTE  BT  BBNEFICIABT — S«T- 

TLxiiENT  OF  Tbust. — In  an  action  by  a  trustee  for  a  number  of  con- 
tributors including  the  plaintiff  and  the  defendant,  to  recover  the  un- 
paid amount  of  a  note  indorsed  to  the  plaintiff,  as  trustee,  by  the 
defendant,  individually,  the  relative  rights  and  obligations  of  the  de- 
fendant toward  the  several  contributors  are  not  involved,  but  should 
be  presented  In  an  action  for  their  adjustment  at  the  settlement  of 
the  trust. — AUin  v.   Williams,  403. 

8.  Monet  Deposited  to  Pat  Note — Duty  of  Trustee — Power  of 
Loan. — A  trustee  of  moneys,  placed  in  his  handii  for  the  sole  pur- 
pose of  paying  a  note,  which  he  cannot  pay  until  it  matures,  is  in 
duty  bound  merely  to  hold  the  money  until  those  for  whose  benefit 
It  is  held  give  him  definite  directions,  and  he  has  no  power  or  right 
to  lend  the  money. — Id, 

9.  Deauno  in  Trust  Pbofebtt  bt  Trustee — Loan  in  Bad  Faith. — 
Where  a  trustee,  holding  moneys,  as  a  depositary  thereof,  to  pay  a 
note  which  had  not  matured,  loaned  them  to  one  from  whom  he 
took  land  as  security,  which  he  had  previously  contracted  to  soil  to  a 
third  party,  who  had.  In  turn,  contracted  to  sell  the  svr  .;  to  the 
party  to  whom  the  loan  was  made,  and  it  appeared  that  the  land 
was  declining  in  value,  such  third  party  being  willing  to  deduct  a 
large  sum  from  the  amount  due  him  from  the  party  to  whom  the 
loan  was  made,  in  order  to  have  the  latter  substituted  for  himself 
as  the  debtor  to  the  lender,  a  finding  by  the  court  that  the  trustee 
dealt  with  the  trust  property  for  his  own  profit,  and  did  not  act  in 
good  faith  in  making  the  loan,  is  sustained  by  the  evidence. — Id. 

10.  C30N8TRUCTIVE    TRUST — HUSBAND    AND    WiFE — CONVEYANCE    UPON 

Parol  Trust. — Where  a  husband  caused  a  tract  of  land,  of  which 
he  was  the  owner,  to  be  convesed  to  bis  wife,  and  also  certain  moneys 
and  other  personal  property  to  be  paid  to  her,  with  the  verbal  under- 
standing that  the  wife  was  to  nold  it  in  trust  for  the  husband  while 
he  lived,  and  after  his  death  to  divide  it  in  equal  parts  betwocn  her- 
self and  (lauffhter,  a  constmctive  trust  was  thereby  created  which 
will  be  enforced  in  favor  of  the  daughter. — Hayne  v.  Hermann^  250. 

11.  Trust  by  Operation  op  Law — Statute  of  Frauds. — Constructive 
trusts  are  suoh  as  arise  by  operation  of  law.  and  are  excepted  from 
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the  requirement  ihat  a  tnut  can  only  be  created  by  an  instnmiest 
in   writing. — Id, 

12.  Fraud  in  Obtaining  Title — Presumption. — ^Whenever  one  penon 
acquires  from  another  the  title  to  real  estate  by  a  fraud,  actual  or 
constructive,  practiced  upon  that  other,  a  oonstmctlye  trust  is  cre- 
ated, which  a  court  of  equity  will  fasten  npoa  the  title  in  his  hands; 
and  fraud  is  presumed  when  an  unfair  advantage  is  gained  through 
any  undue  influence  exercised  over  the  party  from  whom  the 
advantage  is  derived. — Id, 

13.  Husband  and  Wife — Oonhdentiai.  Relations — ^Pxesumftion  or 
Undue  Influence. — ^A  husband  and  wife  occupy  confidential  rela- 
tions with  each  other;  and  the  influence  whidi  the  law  presumes 
to  have  exercised  by  one  spouse  over  the  other  is  not  an  influence 
caused  by  any  act  of  persuasion  or  importunity,  bnt  is  that  influence 
which  is  superinduced  by  the  relation  between  them,  and  generated 
in  the  mind  of  the  one  by  the  confiding  trust  which  he  has  in  the 
devotion  and  fidelity  of  the  other.  Such  influence  the  law  pre- 
sumes to  have  been  undue,  whenever  this  confidence  Is  subsequent^ 
violated  or  abused. — Id, 

14.  Evidence — Declarations  of  Defendant — Oobboboration  or 
Proof  of  Trust.— In  an  action  to  enforce  a  constructive  trust, 
where  the  testimony  on  behalf  of  the  plaintiff  tended  to  show  the 
existence  of  a  parol  trust,  the  testimony  of  other  witnesses  concetn- 
ing  declarations  by  the  defmdant  as  to  the  character  in  which  she 
held  the  property,  although  not  competent  for  the  purpose  of  pzoTliif 
the  trust,  is  admissible  in  corroboration  of  the  testimony  of  the  plain- 
tifTs  witnesses  as  to  the  existence  of  the  trust— /d. 

15.  Mortgage  bt   Deeds    Absolute — Declaration  of   Trust— Onr- 

VETANCES     IN     DISCHARGE     OF     INDEBTEDNESS — ^TERMINATION     OF 

Trust — Implied  Trust — Statute  of  Limitations. — Where  deeds 
absolute  in  form  were  given  to  a  bank  as  security  for  indebtediiesB» 
and  the  bank  executed  a  declaration  of  trust,  declaring  that  the 
lands  conveyed  were  held  as  security,  and  the  debtor  finally,  being 
overwhelmed  with  debt,  and  unable  to  meet  his  liabilities  to  the 
bank,  proposed  to  convey  the  lands  to  the  bank  in  fee-simple  abso- 
lute, in  discharge  and  satisfaction  of  the  indebtedness,  and  a  final 
settlement  was  thereupon  made,  and  new  conveyances  absolute  in 
form  executed  to  and  accepted  by  the  bank,  which  surrendered  tlie 
evidences  of  indebtedness  to  the  debtor,  no  oppression  or  nnfainiess 
appearing  on  the  part  of  the  bank,  and  the  settlement  b^ng  fair 
and  for  a  full  consideration,  the  express  trust  was  thereby  termin- 
ated, and  any  action  to  enforce  an  implied  trust  was  barred  in  foor 
years  after  the  settlement  and  delivery  of  the  deeds  and  notes.— 
Chapman  v.  Bank  of  California,  155. 

See  AoENOT,  11 ;  Estates  of  Decsased  PEBflON%  11  $  r^mr^  (^ 

UNDERTAKINGS.    See  Mortgage,  7-0. 

UNLAWFUL  DETAINER.    See  Married  Wombi; 

VENDOR  AND  VENDEE. 

1.  Contract  of  Sale — Rejection  of  Tender  of  Deed — Oontstanoi 
to  Third  Person — Rescission — Specific  Performance. — ^When, 
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by  the  terms  •<  a  oontract  for  the  oonyeTanoe  of  land,  the  T«ndor 
agreed  to  convey,  and  the  vendee  agreed  to  purchase  the  land  if  the 
vendor  was  the  owner  thereof,  and  his  title  could  be  proven  by 
the  records,  and  the  vendor  agreed  to  accept  such  conveyance  when 
tendered  to  him  within  a  reasonable  time  after  it  should  be  as- 
certained that  the  vendor  was  the  owner  of  the  land,  and  where, 
in  an  action  by  the  vendee  for  a  specific  performance  of  the  con- 
tsact,  it  appeared  that  the  vendor,  on  a  subsequent  date,  was  the 
owner  of  the  land,  and  able  to  convey  it  to  the  vendee,  free  of  en- 
cumbrances, and  offered  on  that  date  so  to  do,  and  tendered  a 
deed  thereof,  but  the  vendee  then  refused  to  take  the  land  and 
pay  for  it,  for  reasons  other  than  a  defect  in  the  title,  the  vendor 
had  a  right  to  consider  the  contract  as  terminated,  and  to  convey  the 
land  to  another,  and  a  subsequent  offer  by  the  vendee,  made  after  the 
land  had  been  conveyed  to  another,  to  take  the  land  and  pay  for  it, 
could  not  give  the  vendee  the  right  to  a  conveyance  under  the  con- 
tract.— Eshleman  v.  Henrietta  Vineyard  Oo„  670. 

2.  Vcndob's  Lien — Assignment  of  Judgment  to  be  Recovered— 
NoNEXTXNcnoN  OF  LiEN. — The  assignment  by  a  vendor  of  real  prop- 
erty, after  the  commencement  of  an  action  to  foreclose  his  vendor's 
lien  for  the  balance  of  the  purchase-money,  of  all  his  right,  title  and 
interest  in  any  judgment  that  he  might  recover  in  the  action*  is  not 
a  transfer  of  the  cause  of  action,  and  does  not  extinguish  his  lien. 
Such  assignment  can,  at  most,  operate  only  as  an  agreement  to  as- 
sign or  transfer  the  judgment  when  recovered. — WooUey  v.  Wick- 
erd,  70. 

B.  Ck>NTBACT  OF  8 ALB — SPECIFIC  PERFORMANCE — POWEB  OF  COURT  TO 

Discharge  Encumbrances. — If  a  contract  for  the  sale  of  land  pro- 
vides that  the  conveyance  shall  transfer  the  title  free  of  encum- 
brances, the  court,  in  an  action  for  sped  6c  performance  brought 
by  the  purchaser,  can  direct  the  application  of  the  purchase-money 
to  the  satisfaction  of  those  encumbrances,  and  for  that  purpose  can 
cause  the  money  to  be  brought  into  court,  and  disbursed  under  its 
directiozL  If  the  holders  of  the  encumbrances  are  before  the  court, 
they  will  be  bound  by  the  direction  of  the  court,  and  their  claims 
will  be  satisfied  by  a  satisfaction  of  the  judgment;  and  even  if 
they  are  not  before  the  court,  where  the  amount  of  the  encumbrances 
is  ascertained,  and  the  court  finds  that  the  liens  can  be  discharged 
by  mere  payment,  it  can  direct  that  the  payment  be  made  directly 
to  the  holders  of  the  encumbrances,  instead  of  to  the  vendor,  who 
cannot  object,  so  long  as  he  incurs  no  liability,  and  is  freed  from 
any  personal  claim  for  the  amount  of  the  encumbrances. — Orant 
V.  Bemio,  496. 
4.  Option  for  Return  of  Purchase-monkt  —  Bnoumbebed  Title — 
Rights  of  Purchaser. — An  agreement  for  the  sale  and  convey- 
ance of  land  by  the  owner  thereof,  which  acknowledged  receipt  of 
part  of  the  purchase^money,  and  by  the  terms  of  which  the  balance 
of  the  purchase-money  was  to  be  paid  on  the  delivery  of  a  deed, 
free  from  encumbrances,  within  sixty  days  thereafter,  upon  re- 
ceipt of  which  payment  the  vendor  was  to  execute  a  good  and 
sufficient  deed  conveying  the  title  thereto,  and  that  in  case  of 
failure  to  make  the  deed  the  money  paid  was  to  be  returned,  does 
not  give  the  vendor  the  option  of  conveying  the  lot  or  not.  as  be 
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might  choose,  bat  gives  the  purchaser  the  right  to  an  enforcemeDi 
of  the  vendor's  unconditional  agreement  to  make  a  conveyance  of 
the  land,  the  provision  for  the  return  of  the  money  in  the  case  of 
failure  to  execute  the  deed  being  for  the  benefit  of  the  purchaser 
alone ;  nor  can  the  vendor  object  to  the  enforcement  of  the  contract, 
that  there  were  encumbrances  upon  the  land  or  defects  in  the  title. — 
14. 

0.  Agkhowubdokknt  of  Gash  Rscuvxd— Obdeb  fob  Less  Sum — ^Af- 
mcATioN  IV  DisoHABGX  OF  Encukbbances. — ^The  acceptance,  by 
thm  vendor,  of  an  order  payable  at  a  future  time,  when  the  deed 
was  to  be  delivered,  in  a  less  sum  of  money  than  that  acknowledged 
in  the  agreement  as  received,  in  lieu  of  the  cash  payment  acknow- 
ledged, will  be  regarded  as  a  contemporaneous  agreement  between 
tbe  parties  in  modification  of  the  price  to  be  received  for  the  con- 
veyance, and  is  not  inconsistent  with  or  contradictory  of  the  ac- 
knowledgment in  the  agreement;  nor  can  the  vendor  object  to  the 
appUcaftion  of  the  money  to  be  obtained  upon  such  order  in  satisfac- 
tion of  liens  created  by  him  upon  the  land,  which  was  agreed  to  be 
convsyed  free  of  encumbrance. — Id. 

8.A0TiDn  TO  Bkcoveb  Pubchasg-monet  Paid — Default  of  Pu»- 
OHABXB — GoNVETANGE  BT  Vendob  TO  Thibd  Pabtt. — A  purchaser 
under  an  executory  contract  for  the  sale  and  purchase  of  land  is 
not  entitied,  after  his  default  in  the  payment  of  installments  of  the 
purchase  price  due,  to  recover  back  the  money  paid  thereon,  merely 
beeanse  hhi  vendors  have  conveyed  the  land  to  a  third  party. — 
/ofos  y.  Shofer,  835. 

7.  OlTEB  OF  PUXCHAdSa  TO  PEBFOBM — llVABlLITT  OF  VE17D0B  TO  GlTE 

TrtLE.-**Tt  is  incumbent  upon  the  purchaser  to  offer  to  perform  on 
Us  9art,  or  to  show  that  at  the  time  performance  was  due  on  the 
part  of  the  vendors  they  could  not  furnish  a  good  title  to  the  land. 

8.BBEACH   OF    GONTBAOT — RESCISSION    BT    PUBCEUkSEB. — The    COnTSy- 

ance  of  the  land  contracted  for  by  the  vendors  to  a  third  party  before 
the  time  for  performance  of  the  contract  of  sale  Is  not  a  breach  of 
that  contract,  and  does  not  entitle  the  purchaser  to  treat  the  oon* 
tract  as  abandoned  or  rescinded  before  the  time  for  performance 
arrives.  One  may  contract  to  sell  land  whidi  he  does  not  own,  and 
yet  be  able,  when  the  time  of  performance  arrives,  to  make  a  good 
title.— /i. 
9l  Aonon  fob  Monet  Paid— Effect  of  Assioihcent  of  Gontraot  of 
Sale. — An  action  to  recover  back  purchase-money  paid  onder  an 
executory  contract  for  the  sale  of  land  is  based  upon  the  theory  that 
the  contract  has  ceased  to  exist,  and  that  the  money  paid  may  be 
recovered  for  the  use  of  the  person  who  paid  it,  and  does  not  arise 
tinder  the  contract  of  sale ;  and  it  seems  that  an  assignment  by  the 
purchaser  of  the  contract  of  sale  does  not  carry  with  it  the  right 
to  maintain  an  action  to  recover  back  money  paid  thereon  by  the 
assignor  on  the  ground  of  an  abandonment  or  rescission  of  the  con- 
tract— Id. 
10.  Oontbact  of  Sale— Dependent  Covenants — Failubb  to  Exe- 
cute Deed— Action  by  Purchaseb — Pleading — Written  Offer 
to  Pebfobm — ^Tendeb. — Where,  by  the  terms  of  s  contract  for  the 
sale  of  real  estate,  the  vendor  agreed  to  execute  a  convpynnr«>  of 
the  property  on  or  before  a  specified  date,  provided  the  purrhaxor* 
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■honld,  on  or  before  that  date,  pay  the  balance  of  the  parchtee 
price,  the  coyenanta  are  mntuai  and  dependent,  and  the  purehaeen 
cannot  lue  for  damages  for  failure  of  the  vendor  to  make  the  cod- 
vteyance,  unleee  the  complaint  alleges  a  full  pe'formance,  or  offer 
Id  perform,  on  their  part;  but  it  is  sufficient  to  aver  an  offer  in 
writing  by  the  purchasers  to  pay  the  residue  of  the  purchase-money, 
accompanied  by  a  demand  for  a  deed ;  and  it  is  not  incumbent  upon 
tlie  purchasers  to  allege  or  prove  an  actual  production  or  tender 
of  the  money  to  die  vendor,  in  order  to  enable  them  to  maintain 
flie  action,  if  the  vendor  did  not  signify  his  acceptance  of  the  offer. 
— Peekham  y.  Btmowri,  147. 

11.  OoNTB^oT  TOB  "GooD  AND  PsBFBOT  Tm*." — ^To  satisfy  a  contract 
(for  the  conveyance  of  a  "good  and  perfect  title,"  the  title  must  not 
only  be  good  in  point  of  fact,  but  it  must  also  be  apparently  perfect 
when  exhibited, — that  is,  free  from  any  reasonable  objection.  It 
is  not  sufficient  that  it  can  be  shown  to  be  good  as  the  result  of  an 
action  instituted  for  the  purpose  of  reforming  defects  existSag  la 
any  deed  which  is  necessary  to  make  the  chain  of  title  complete. 
— /d. 

12.  Appabknt  Detect  ih  Titlb— Misnomer  of  Grantee. — ^Where  the 
legal  title  to  land  is  in  a  person  bearing  the  name  of  K.  F.  Red- 
mond, the  execution  of  a  deed  of  the  land  by  one  K.  F.  Redman 
does  not  transfer  such  a  title  to  the  vendee  named  therein  as  an 
intending  purchaser  from  such  vendee  is  bound  to  accept;  and  a 
subsequent  execution  by  the  said  Redman  of  another  deed  to  the 
same  land  to  the  same  vendee,  in  which  he  recites  that  he  derived 
title  thereto  under  the  name  of  K.  F.  Redmond,  that  his  name  was 
erroneously  written  Redmond  in  the  conveyances  to  himself,  and 
that  he  is  the  identical  person  to  whom  such  conveyances  were  in 
fact  made  under  the  name  of  K.  F.  Redmond,  does  not,  of  itself, 
cure  the  apparent  defect  In  the  vendee's  title. — 7d. 

13.  Names  not  Idem  Sonans — Presumption  against  Identitt. — ^The 
name  **K.  F.  Redmond"  and  ''K.  F.  Redman**  are  not  idem  9onan9; 
but  the  presumption  !s,  that  they  refer  to  different  persons. — Id. 

14.  Change  of  Name — Construction  of  Statute — Misnomer. — ^The 
statute  of  1873-74  (p.  345)  which  provides  that  "any  person  in 
whom  the  title  to  real  estate  is  vested,  who  shall  afterwards,  from 
any  caune,  have  bis  or  her  name  changed,  shall,  in  any  conveyances 
of  real  estate  so  held,  set  forth  the  name  in  which  he  or  she  derives 
title  to  said  real  estate,**  was  only  intended  for  such  eases  as  that 
of  a  married  woman  conveying  land  to  which  she  acquired  title  before 
her  marriage,  or  where  a  man  whose  name  has  been  changed  by  low 
conveys  property,  the  title  to  which  was  vested  in  him  prior  to  such 
change  of  name ;  and  it  cannot  be  construed  as  authorizing  one  who 
has  in  fact  received  a  conveyance  in  which  his  name  has  been 
erroneously  stated  to  correct  such  mistake  by  reciting  the  fact  in 
a  subsequent  deed. — Id. 

VBNUB.    See  Place  of  Trial. 
WASTE.     See  Mortgage,  7-9. 
WATER  AND  WATER  RIGHTS. 
1.  Appropriation — Riparian  Rights. — An  appropriation  of  water  on 
the  public  lands  does  not,  by  becoming  a  riparian  owner,  lose  his 
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right  to  acquire  more  of  the  water  by  a  sabaeqnent  appropiialioD, 
or  enlargement  of  his  ditch,  but  he  may  take  all  the  water  of  tbe 
stream  if  he  is  the  first  or  prior  appropriator,  and  there  is  do  other 
riparian  owner  at  the  time  of  the  appropriation  or  enlargement  of 
the  ditch,  and  those  who  subsequently  become  owners  acquire 
no  rights  as  against  such  prior  appropriator. — Healy  v.  Woodrmf, 
464. 

2.  DiVEBSioN — Justification  Under  Pbiob  Right  of  Onb  Dktbnd- 

AWT — Ck>NVBYANGE    OF    DiTCH    AND    APPUBTENANCES    TO    COBFOBA- 

TiON. — In  an  action  to  restrain  the  diversion  of  water  of  a  stream, 
where  the  defendants  defend  and  justify  their  acts  under  and  by 
Firtue  of  a  prior  right  in  one  of  the  defendants  to  a  ditch  and 
water  right,  it  is  immaterial  whether  the  strict  legal  title  to  the 
ditch  or  water  right,  or  both,  is  in  the  said  defendant  individnally, 
or  is  in  a  corporation  to  which  a  conveyance  of  the  ditch  and  appur- 
tenances had  been  made. — Posaohane  Water  Co,  v.  Standart,  476. 

3.  Pleading — Answer — Ripabian  Rights — Pbiob  Appbopbiation — 
Omission  in  Findings — Appeai^ — ^The  failure  of  the  trial  court 
to  find  upon  certain  riparian  rights  set  up  in  the  defendants'  answer 
will  not  warrant  a  reversal  of  a  judgment  for  the  defendants,  upon 
appeal  of  the  plaintiffs,  where  the  other  facts  found  sustain  the 
judgment  of  the  court  as  to  the  priority  of  the  water  rights  acquired 
by  appropriation  under  which  the  defendants  claim. — Id, 

4.  Evidence — Opinion  as  to  Gbadb  of  Ditch. — ^The  opinion  of  a 
witness  as  to  the  grade  per  mile  of  a  wlter-ditch  is  admissible, 
although  subject  to  be  overcome  by  any  more  accurate  informatioii 
which  may  be  produced  by  the  opposing  party. — Id. 

6.  Measubement  of  Gapacitt  of  Ditch — Least  Cabbtino  Oapaoitt. 
— Where  a  ditch  is  intended  to  supply,  and  does  supply,  water  for 
use  at  various  points  along  its  course,  the  latter  part  of  ttie  ditch 
need  not  be  so  large  as  the  first  part :  but  the  general  rule  for  mcaa- 
uring  the  capacity  of  a  ditch  (making  due  allowance  for  evapora- 
tion, seepage,  etc.)  is  the  amount  of  water  that  it  will  carry  from 
the  point  of  diversion  to  the  point  of  use,  and  the  poi^it  of  least 
carrying  capacity  fixes  the  general  capacity  of  the  ditch;  and  this 
rule  applies  where  it  does  not  appear  that  the  water  was  intended 
to  be  used  along  its  course,  before  it  reaches  the  point  at  which  the 
sise  of  the  ditch  was  decreased,  the  intention  apparently  being  to 
supply  first  the  homestead  of  the  appropriator  beyond  the  point 
of  contraction. — Id, 

6.  Finding  against  Evidence. — A  finding  to  the  effect  that  the  ditch 
of  the  defendants  was  27  feet  wide  on  top,  20  feet  on  the  bottom, 
and  30  inches  deep,  and  had  a  grade  of  7  feet  to  the  mile,  and  being 
of  that  size  and  grade,  carried  427  cubic  feet  of  water  per  sec* 
ond.  is  not  justified  by  the  evidence,  where  the  strongest  evidence  on 
behalf  of  the  defendants  shows  that  the  ditch  was  only  16  feet  wide 
at  the  top  in  some  places,  and  was  smaller  still  in  other  places :  and 
the  only  definite  evidence  as  to  the  amount  of  water  a  ditch  of  a 
given  size  and  grade  could  carry  showed  that  such  a  ditch  could  not 
possibly  carry  as  much  as  427  cubic  feet  o.'  water  per  second. — /A 
See  Eminent  Domain,  3-9. 

WRIT  OF  REVIEW.     See  CerT'Okarl 
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